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0 H AP. L 
> ouching, the king's bench. 


AVING gone through the ſeveral kinds of capital 
offenſes, I ſhould now according to my firſt propo- 
ſed method proceed to the enumerating and conſi- 
dering of offenſes, that are not capital, but I ſhall reſerve that 
for the third part of this traCtate. 
1. Becauſe the ſubje& thereof is very large, numerous 
and various, and would exhauſt too much of that time I 
have or can ſpend from other employments. 
2. Becauſe the method, order and rules of proceeding in 
capital cauſes is different To any other courſe of proceed- | 
ing in other criminal cauſes, and hath an appropriate me- 
thod of proceeding by law conſigned to it, and therefore 
they are fitteſt to be handled together. 
And in this bulineſs I {hall proceed 1 in things as they ariſe 


in the order of proceeding in capital cauſes: : Firſs I ſhall 
Vol. II. K kale 
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take a very brief account of the courts and juriſdictions 
wherein they are to be decided; and this I {hall not do at large, 
but ſo far forth only, as it relates to proceedings in capital cauſes: 
And when I have briefly paſſed over that, then ſecondly 
I ſhall proceed with the whole tract of proceeding in crimi- 

nal cauſes from the firſt purſuit of the offender to his exe- 
cution, as namely arreſt, proceſs, outlawry, arraignment, 
pleading, challenge, trial, clergy, ſanctuary, judgment, re- 
prieve, execution, Oc. in the very {ame order as a courſe of 
proceeding in capital cauſes lies. on = 


I, I begin with the juriſdictions, wherein cauſes of this 
nature are handled. | 4 . | N 
And altho the court of parliament is the higheſt court in 
this kingdom, and a court wherein proceedings capital have 
been often heard and determind, yet I ſhall decline that buſi- 
neſs, 1. Becauſe the courſe of proceeding in parliament is 
in a different method and order, than what is uſed in other 
ordinary courts. 2. Becauſe the inſtances are many and va- 
rious, and will take up a volume to give an account of 
them. z. Becauſe I have elſewhere gathered up ſome ob- 
ſervations of that kind already. VVV 
Ihe higheſt ordinary court of juſtice next to the court of 
parliament is the court of king's bench; I ſhall not at large 
- purſue the juriſdiction of this court, for it hath been done to 
my hands amply already (a). 5 : 
But I ſhall only conſider it with relation to capital pro- 
ceedings, namely treaſons and felonies, and that very briefly, 
and therein, 1. Concerning the juriſdiction of the court in 
this particular, 2. Concerning the power of the judges of 
this court out of court in relation to matters of crime or 
miſdemeanor. 1 os © . 
I be court of king's bench conſiſts of two kinds of juriſ- 
dictions, viz. the civil juriſdiction or the plea- ſide, and the 
criminal juriſdiction or the crowyn- ſide. 5 . 
Till the time of Edward II. the matters of both kinds were 
entred promiſcuouſly in the rolls; but then the rolls were 
„„ ” diſcri- 
(a) By lord Coke, 4 Iſtit. cap, 7. = 


4 a. 2 n 8 
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lune and thoſe of the crown: ſide entitled Rex, 


tho both were filed up together in the ſame bundles. 


And thus it continued very long, but of latter times the 
records of pleas are bound up by themſelves, and the records 


of the pleas of the crown bound up by themſelves, and 
kept in the crown-office under the immediate cuſtody of the 

| coroner of the king's bench, who is alſo the ek s attorney 
in that court, and clerk of the crown. 


In caſes criminal the court of king's bench have a different 


kind of proceeding touching offenſes arifing in the ſame 


county where they it, and offenſes ariſing in other counties 


and removed before them by Certiorari. 


In the county, where the court its, there is every term a 
grand inqueſt, who are to preſent all matters criminal ari- 
ſing within that county, and then the ſame court proceeds 
upon indictment ſo taken; or if in the vacation- time there 


be any indictment of felony before the juſtices of the peace, 
oper and terminer, or gaol- delivery there ſitting, it may be 
removed by Certiorari into the king's bench, and they may 
proceed de die in diem, and there need not be fifteen days be- 
tween the Teſte and return of the Venire facias, becauſe the 
offenſe ariſeth in the ſame county. 


But if an indictment of felony be removed out of an- 


other county, than where the king's bench ſits, and the pri- 


ſoner comes in either gratis or by Habeas Corpus or proceſs, 


there mult be fifteen days between the Teſte and the return 


of the Venire facias. 9 CO. Rep. 118. b. lord Sanchar's caſe. 

At common law if a record of an indictment or other 
thing come into the court, before the filing thereof the court 
may 1 it, for till it be filed it is no record of the 


court; but if it be once filed, it is not to be remanded. 


But if iſſue be joined, the tranſcript may be ſent down to 


be ttied by Ny, prius, but the original record remains in the 


king's bench. 5 Marie, B. Coron. 23 1. 

But by the ſtatute of 6 H. 8. cap. 6. in caſes of indict⸗ 
ments of murder, or other felony removed into that court, 
the court may remand the indictments and the bodies of the 
priſoners to the juſtices of the Peace, gaol- delivery, and other 


Juſtices, 
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Juſtices, where the felony was committed, commanding them 


to proceed thereupon, as if the priſoner or indictment had 
never been removed. 

Ihe court of king's bench is in the county, where it ſits, 
a court in eyre and more, 27 Aſix 1. and allo the ſovereign 
court of gaol-delivery and oyer and terminer. 9 Co. Rep. 1 18. 4. 
lord Sanchar's cale. D 

And therefore when the court of king's bench comes into 
any county, there can be no ſeſſion of the commiſhon of 
vaol-delivery, or er and zerminer, or peace during the term- 


time, while the court ſits; it doth not determine the com- 


miſſion, but ſuſpends their ſeſſion during the term, for in 
the vacation-time they may proceed again upon their former 
commiſſion, and ſo it is not like a new commiſhon, which 
after publication ſuperſedes the former, de quo infra lord San- 
char's caſe, ubi ſupra. 5 

But if an indictment be found before commiſſioners of 
oyer and terminer in the vacation- time in the county, where 
the king's bench tits, or in any other county in term or va- 
cation, there may iſſue a ſpecial commiſſion to determine 


that indictment with a writ to the former commiſſioners to 


deliver it to the new commiſſioners; and theſe ſpecial com- 


miſlioners may fit in the term- time in the county, where the 


king's bench tits ; but then the king's bench muſt adjourn 
during that ſeſſion of this ſpecial commiſſion: Ruled in Sir 


Walter Rawleigh's caſe, M. 1 Fac. Co. N C. cap. 2. p. 27. Dyer 


226. b. Plowd. Com. 3 90. earl of Leiceſters caſe, wherein is 


the whole order of {uch commiſſion. 4 Ce. Inſtit. P. 73. 


The court of king's bench is the ſovereign court of oper 


and terminer, therefore tho ſome acts limit proceedings in 


ſome criminal cauſes to the juſtices of yer and terminer, yet the 
king's bench may proceed upon them; but juſtices of peace 


cumot, as upon 5 Eliz, cap. 14. for forgery, 8 H. 6. cab. 12. 


ſtealing records, Cc. 
If a perion attainted in the country be removed by Habeas 


Corpus, and the record removed alſo by Certiorari, this court 


may award execution. AM. 5 Car. 1. B. R. Coxe's caſe (b), 
4 1 3 This 
| (b) Cro. Car. 175, 
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This court is alſo the ſovereign coroner of England, and 
therefore may take appeals of death, Oc. by bill. 4 Co. Inſtiti 
73. 3 ＋ . C „ 1 A : | 
. Where judgment of death is given in the king's bench the 


execution is to be made by the marſhal of the court, for 


the priſoner is ſuppoſed to be in cuſtodid mareſcalli ; and the 
entry is always, Et preceptum eſt mareſcallo, Tc. quod faciat 


executionem periculo incambente ; quod vide Co. Entries in title 


Indictment, per totum; but there may be a mandate to the 
ſheriff of the county, wherein execution is to be made, to 


be alliſting; and thus it was done in H. 2 4 Cay. 2. in the caſe 


of Brown, who had judgment of death in the king's bench 


for a felony committed in Middleſex, and executed by the 


marſhal in Surrey, becauſe the priſon was there, but he 


might have done it in Middleſex, for he is a miniſter of the 


king's bench in each county; and ſo it might be, tho the 
felony had been done in any forein county removed by Cer- 
c 5 „„ 

By the ſtatute of 33 H. 8. cap. 1 2. felonies, c. within 
the king's palace are made triable before the lord ſteward, 


and a ſpecial order of trial directed by that ſtatute, namely 
by the king's ſervants in his chequer-roll; yet for a felony 
within the king's palace, if the king's bench be ſitting in the 


ſame county, the proceeding may be in the king's bench, for 
the ſtatute of 33 H. 8. being in the afhrmative is not ex- 


_ eluſive of the king's bench for felonies that were before that 
10 Co. Rep. 7 3. b. But indeed where a felony is de novo cre- 


ated, and with it a new ſpecial form of proceeding, as by 


the ſtatute of 3 H. 7. rap. 14. for conſpiring the death of 
the king, Oc. it is not triable in the king's bench, nor in 
any other form than is limited by that act. M. 20 Fac. 
B. R. Caſtles caſe (a). 


Now concerning the juſtices of the king's bench. 
They are in their perſons conſervators of the peace 


throughout England without any other commiſſion ; and any 


of them may iſſue out their warrants for apprehending of 
Vol. II. B à male- 


(c) Thus it was done in Alrhee's caſe before mentiond, Part I. P. 464. (d) Cro. 


Jac. 643 
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a malefactor or for ſurety of the peace in any county of Eng- 
land, namely to apprehend and bring him before a juſtice of 
peace in the county, where he is apprehended; and this war- 
rant is directed under their hand and ſeal to ſheriffs, conſta- 
bles, and other officers. Each judge of that court hath a tip- 
ſtaff attending him, being a deputy to the marſhal for the 
execution of his office in that ſpecial ſervice; and the chief 
juſtice or any one of the other judges of that court may by 
the cuſtom of that court ore tenus command the tipſtaff to 
apprehend any perſon for matters of miſdemeanors relating 
to the court or other miſdemeanors, and bring him before 
him, and ſuch arreſt is juſtifiable without any other warrant, 
and without ſhewing the cauſe. T. 11 Car. B. R. 2 Rol. Abr. 
p. 558. Throgmorton and Allen. Do” 3 
The chief juſtice of the king's bench is not that Juſticiarius 
Anglie, which was antiently in uſe, for that Juſticiarius An- 
gliæ had in effect all the juriſdiction both civil and criminal, 
that is in the king's bench, chancery, common pleas, and ex- 
chequer, and might and did fit in any of thole courts as the 
chief judge of them, as appears by many evident inſtances. 
ut the chief juſtice of the king's bench hath in the 
court of king's bench, as one of the judges thereof, that 
part of the juriſdiction of the Fuſticiarius Anglie, which con- 
cerns criminal cauſes, and the inſpection and reformation of 
the judoments of other courts. nn nt 
It is true he is frequently called chief juſtice of England, 
becauſe he. preſides in that court, where the Fuſticiarius An- 
lie did moſt frequently and naturally ſit, as the king's de- 
- puty in adminiſtration of juſtice z but it is a miſconcluſion 
that therefore he is that Magnus Juſticiarius Anglia, which was 
in uſe before the time of Henry III. „ ͤ ͤ1 
Hie is created by writ and always was, but the Fuſticiarius 


Anglie by patent. 
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CHAP. IL 
Concerning the courts before the lord high 
ſteward, and the ſteward of his ma- 
jeſtys houſhold. 


1 I Ouching the former of theſe it is inſtituted for the trial 


of peers of the realm: More cannot be ſaid touching 


it than ! is ls ſaid by my lord Coke, 4 Inſtit. cap. 4. Co. 
P. C. cap. 2. p. 28. & ſequentibus, and becaule it doth not 
concern the uſual and common proceedings againſt common 


perſons, I ſhall diſmiſs it. 
Touching the ſecond, namely the proceeding [WIR the 


lord ſteward of the houſhold, Tc. for treaſons, and murder, 


-* and 3 and lacing done within the King g: pa- 
ace. | 


This court is eſtabliſhed, and the method of proceeding 


therein punctually deliverd by the ſtatute of 3 3 H. 8. cap. 12. 


which will not need much explanation, only theſe things are 


age therein. 


. As to their power of hearing and determining wk. 


in 3 court it ſeems to be wholly 5 and repeald 
by the ſtatute of 1 & 2 N @ M. cab. 1 


2. Whereas by that act clergy 1s = away in caſes of | 


| manſlaughter, felonious ſtealing of goods in the king's houſe 


of the value of twelve-pence ; it ſeems to me clergy is reſto- 


red in thele caſes by the act of 1 E. 6. cap. 12. tho the pany 
be convict according to the ſtatute of 33 H. 8. 


3. Whereas breaking of the king's houſe with intent to 
ſteal is made felony by that ſtatute without benefit of clergy, 


chat breaking of the king's houſe is become no felony by 


the ſtatute of 1 E. 6. cap. 12. and 1 Mar. cap. 1. tho he be 


arraigned before the ſteward of the An according to 
chat act. | 4. The 


— 
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4. The offenſe of felonious ſtealing the king's goods of 


the value of twelve-pence, or breaking the king's houle to 


ſeal the king's goods is limited by that a& to be tried before 


the ſteward of the Marſbalſea and others aſſociated to him by 


the ſtatute, but not before the lord fteward, or treaſurer, or 


comptroller of the houſhold, as manſlaughter or murder is 


directed to be tried or determind by that ſtatute, nor by the 


| king's ſervants. 


5. It ſeems to me, that by the direction of that act the 


proceeding of the lord ſteward or ſteward of the Marſhalſea 


is to be by a ſeſſion wichin the king's houle or palace, where 


the felony is committed; and that ſtatute limits the precin& 


of the king's palace for that purpoſe, viz. within any edifices, 


places, courts, gardens, orchards, privy-walks, tilt:yards, wood- 
yards, tennis-plays, cock-fights, bowling-alleys near adjoining to 


any of the houſes aforeſaid, and being part of the ſame or within 


200 foot of the ſtandard of any outward gate or gates of any 
of the houſes above rehearſed, commonly uſed for any paſſage out 
of or from any of the houſes above rehearſed. 


And therefore it is conſiderable, whether as to this purpoſe, 
viz, for trial of felonies within the king's palace, the extent 
of the king's palace of Whizehall limited or rather extended 
by the act of 28 H. 8. cap. 12. be not reſtraind; for by 


that ſtatute that new palace of Whitehall, the old palace 


of Weſtminſter, St. James's park, and the ſtreet leading from 
Charing-Croſs to the 1anCtuary-gate of Weſtminſter, and all 
the houſes and buildings on both ſides the ſtreet from the 


Croſs to Weſtminſter-hall, and between the water of Thames 


on the eaſt and the park-wall on the weſt, and all the ſoil 

of the old palace are made parcel of the new palace. 5 
Upon this doubt I did adviſe, that the lord ſteward upon 
a late occaſion upon this act ſhould not fit in Weſtminſter- 


hall but in Whitehall, according to the reſtriction of the ſta- 
| tute of 33 H. 8. which was after the ſtatute of 28 H. 8. 
and ſeems as to this purpoſe to reſtrain it; but this advice 


was not followd, for he ſat in Weſtminſter-hall. 
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Altho this act erect a new kind of juriſdiction, and that 
without any commiſſion, yet it being an act in the affirma- 
tive, it doth not exclude the juriſdiction of the kirg's bench, 


nor of commiſſioners of oyer and terminer to hear and deter- 
mine theſe offenſes, tho committed in the kirg's palace, 


eſpecially that commiſſion of ger and terminer, which hath | 


been uſually granted to determine felonies and treaſons within 


the verge, and particularly within the king's palaces; and 
therefore, tho this act of 33 H. 8. cap. 12. hath been long 


ſince made, and is a commiſſion of itſelf to the lord ſtew- 
ard, and in his abſence to the treaſurer and comptroller of 


the houſhold, yet till this year I never knew nor heard of 


any ſeſſion upon this ſtature : but the whole bulineſs of 


this nature was tranſacted in the king's bench, or by that 
antient and ſpecial commiſſion of er and terminer for of- 


fenſes within the verge, which commonly allo had in it a 
commiſſion of gaol-delivery, and was uſually directed to the 
lord ſteward, lord chancellor, treaſurer, juſtices, &c. whereof 


we may fee the precedent 4 Co. Rep. Holcroft's caſe (a), the 
record whereof is at large, New Entries, fol. 54. (b) in an ap- 


peal, where it appears by the indictment, that the man- 
ſlaughter was committed infra hoſpitium domini regis de Hamp- 
ton Court, yet the inquiſition was found by the coroner, and 


the party tried before the commiſſioners of oyer and terminer 


and gaol-delivery for the verge, and not before the lord 
ſteward by force of the act of 33 H. 8. and adjudged 


good. 


And there it is alſo reſolved 4 Co. Rep. Wrot's caſe (c) and 


Swift's caſe (d), that as the commiſſioners of gaol- delivery and 
oyer and terminer for the verge have power to hear and de- 855 

termine felonies done in the king's palace, ſo the king's bench 

or general commiſſioners of oyer and terminer or gaol-deli- | 


very, and juſtices of peace for the county have power to 
hear and determine any felony committed within the verge, 
{o that they have all a concurrent juriſdiction, namely the 
lord ſteward, commiſſioners of oyer and terminer and gaol- 

Vol. II. | „ delivery 
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4. The offenſe of felonious ſtealing the king's goods of 
the value of twelve-pence, or breaking the king's houle to 
ſteal the king's goods is limited by that act to be tried before 
the ſteward of the Marſbalſea and others aſſociated to him by 
the ſtatute, but not before the lord fteward, or treaſurer, or 
comptroller of the houſhold, as manſlaughter or murder is 
directed to be tried or determind by that ſtatute, nor by the 
king's ſervants. . 1 WE 
F. . It ſeems to me, that by the direction of that act the 
proceeding of the lord ſteward or ſteward of the Marſhalſea 
is to be by a ſeſſion wichin the king's houſe or palace, where 
the felony is committed; and that ſtatute limits the precinct 
of the king's palace for that purpole, viz. within any edifices, 
places, courts, gardens, orchards, privy-walks, tilt: yards, wood- 
yards, tennis-plays, cock-fights, bowling-alleys near adjoining to 
any of the houſes aforeſaid, and being part of the ſame or within 
200 foot of the ſtandard of any outward gate or gates of any 
of the houſes above rehearſed, commonly uſed for any paſſage out 
of or from any of the houſes above rehearſed. . 
And therefore it is conſiderable, whether as to this purpoſe, 
vis. for trial of felonies within the king's palace, the extent 
of the king's palace of Whizehall limited or rather extended 
by the act of 28 H. 8. cap. 1 2. be not reſtraind; for by 
that ſtatute that new palace of Whizeball, the old palace 
of Weſtminſter, St. James's park, and the ſtreet leading from 
Charing-Croſs to the ſanctuary- gate of Weſtminſter, and all 
the houſes and buildings on both ſides the ſtreet from the 
Croſs to Weſtminſter-ball, and between the water of Thames 
on the eaſt and the park-wall on the weſt, and all the foil 
of the old palace are made parcel of the new palace. 
Upon this doubt I did adviſe, that the lord ſteward upon 
a late occaſion upon this act ſhould not fit in Weſtminſter- 
hall but in Whitehall, according to the reſtriction of the ſta- 
| tute of 33 H. 8. which was after the ſtatute of 28 H. 8. 
and ſeems as to this purpoſe to reſtrain it; but this advice 
was not followd, for he ſat in Weſtminſter-hall. 
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| Altho this act ere& a new kind of juriſdiction, and that 
without any commiſſion, yet it being an act in the affirma- 


tive, it doth not exclude the juriſdiction of the kirg's bench, 


nor of commiſſioners of oyer and terminer to hear and deter- 


mine theſe offenſes, tho committed in the kirg's palace, 
eſpecially that commiſſion of oyer and terminer, which hath | 
been uſually granted to determine felonies and treaſons within 
the verge, and particularly within the king's palaces ; and 


therefore, tho this act of 33 H. 8. cap. 12. hath been long 


ſince made, and is a commiſſion of itſelf to the lord ſtew- 
ard, and in his abſence to the treaſurer and comptroller of 


the houſhold, yet till this year I never knew nor heard of 
any ſeſſion upon this ſtatute: but the whole buſineſs of 


this nature was tranſacted in the king's bench, or by that 
antient and ſpecial commiſſion of oyer and terminer for of- 
fenſes within the verge, which commonly alſo had in it a 


commiſſion of gaol- delivery, and was uſually directed to the 
lord ſteward, lord chancellor, treaſurer, juſtices, Nc. whereof 


we may fee the precedent 4 Co. Rep. Holcroft's caſe (a), the 


record whereof is at large, New Entries, fol. 5 4. (b ) in an ap- 
peal, where it appears by the indictment, that the man- 


laughter was committed infra hoſpitium domini regis de Hamp- 
ton · Court, yet the inquiſition was found by the coroner, and 


the party tried before the commiſſioners of er and terminer 


and gaol- delivery for the verge, and not before the lord 


ſteward by force of the act of 33 H. 8. and adjudged 

good. | 3 | 3 | | | | : 1 5 
And there it is alſo reſolved 4 Co. Rep. Wrot's caſe (c) and 

Swift's caſe (d), that as the commiſſioners of gaol-delivery and 


oper and terminer for the verge have power to hear and de- 
termine felonies done in the king's palace, ſo the king's bench 


or general commiſſioners of oyer and terminer or gaol-deli- 
very, and Juſtices of peace for the county have power to 
hear and determine any felony committed within the verge, 
{o that they have all a concurrent juriſdiction, namely the 
lord ſteward, commiſſioners of oyer and terminer and gaol- 
Vol. II. „ delivery 
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delivery for the verge, commiſſioners of oyer and terminer, 


gaol- delivery and peace for the county at large, tho the of- 


ſenſe were committed in the king's palace. 


CHAP. III. 
Touching ſpecial commiſſions of oyer and 
terminer, and their kinds and power. 
(Conmiſtons of oyer and terminer are of two kinds, 


ſpecial, or general for a whole county. 
ppecial commiſſions are of ſeveral kinds. 1. Commiſſions 


of oyer and terminer for the verge. 2. For crimes done upon 


the ſea by the ſtatute of 28 H. 8. cap. 15. 3. Commiſſions 


for particular places, that are not counties. 4. Commiſſions 


to hear and determine particular facts. 5. Commiſſions to 
hear or inquire, and not determine. 6. Commiſſions to 


determine and not inquire. 5 

I. Touching commiſſions of oyer and terminer for the 
verge, viz, within twelve miles of the king's court ſome- 
what hath been before ſaid ; I ſhall add farther, 
1. That by virtue of that commiſſion they have power 


to inquire and determine felonies and murders done within 


the king's houſe. 2. And theſe they are to proceed upon 
not according to the direction given to the lord fteward, viz. 


by the king's yeomen officers, tho there is a grand inqueſt 


of them allo ; but by the good men of the county, wherein 
the offenſe was committed, whether it be committed in the 
palace or elſewhere within the verge. 3. Tho the commiſtion 
extend into ſeveral counties, namely any that are within 


twelve miles of the tenet of the king's hall, yet they are to 


hold their ſeſſions in any county within the verge, and a 
= . precept 


—— ² . mo , 


"mz 
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precept iſſues to the knight marſhal to impanel a grand in- 
queſt out of every county within the verge of the men of 
thoſe counties to appear where they ſit, and there to inquire 
and try the offenſes committed in that county. 4. That they 
can only proceed upon indictments taken before themſelves, 
and therefore cannot proceed upon a coroner 's inquelt ; and 
to remedy that inconvenience they have always or at leaft 
ſhould have in the ſame commiſſion a commiſſion of gaol- 
delivery, and by virtue of that part of their commiſhon they 
may proceed upon the coroner's inqueſt ; vide Co. Entries 5 4. 
in Holcroft's cale. 5. It ſeems to me, that if a ſpecial com- 
miſſion for the verge iſſue, which poſſibly may extend to 
_ Middleſex, Surrey, and Hertford, if a general commiſſion of 
oyer and terminer in the county of Middleſex iſſue after that 
with notice to the commiſſioners for the verge, it deter- 
mines their commiſſion of oyer and terminer as to Middleſex, 
but not as to the other counties; and ſo for a general com- 
miſſion of gaol- delivery; for this is not aided by the ſtatute 
of 2&3 P. & M. cap. 18. for that preſerves only the com- 
miſſions granted to cities and boroughs. 6. And e converſo, 
if a general commiſſion of oyer and terminer or gaol- delivery 
for the county iſſue, and then afterwards a like commiſſion 
iſſue for the verge, notice thereof or ſeſſion by the com- 
miſſion for the verge determines the general commiſſion 
as to fo much of the county, as is within the precinct 
of the verge; ſee the whole procedure Coke's Entries 
Tho commiſſions for the verge have often iſſued, I do 
not remember any ſeſſion ſince about 8 Car. 1. for the buſi- 
neſſes, that fall within their cognizance, are as well and effectu- 
ally diſpatched in the king's bench, or by general commiſ- 
ſion of gaol-delivery and oyer and terminer in the ſeveral 
counties at large; quod vide 10 Co. Rep. 73. b. the caſe of 
the Marſhalſea, 4 Co. Rep. Wrott and Wige's caſe, and Hol- 
croft's caſe there cited; only indeed the coroner of the verge 
is a neceſſary oſficer; de quo poſtea. . 
But the original power of the ſteward and marſhal touch- 
ing felonies within the verge, tho I know nothing, that hath 


exprelly 
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exprelly taken it away, yet by diſaſer is in effect vaniſhed, 
and that juriſdiction is wholly exerciſed by this ſpecial com- 
miſſion of oyer and terminer, or in the king's bench, or ge- 
neral juſtices of er and terminer or gaol-delivery at large, 
who have juriſdiction of {uch felonies, tho committed within 


the verge; vide Coke ſuper ſtatut. Articuli ſuper Cartas, cap. 3 
UW 10. Co. Rep. le caſe de Marſhalſea. e 


II. The ſecond kind of ſpecial commiſſion of oyer and ter- 
miner is that, which is founded upon the ſtatute of 28 H. 8. 


cap. 1 5. for offenſes upon the fea, or in great rivers below 


the bridges. 


IJ ſhall not enter into a large deſcription of the admiral's 


juriidiction, but only ſet down briefly ſome obſervations in 
relation to capital offenſes, becauſe I have elſewhere more at 


miral and court of admiralty. 


large examind it. „„ 
As to criminal cauſes, that are capital, as treaſons, felo- 
nies, Tc. there is a threefold juriſdiction relative to the ad- 


1. Its primitive and original juriſdiction, and this was of 


treaſons, felonies, or piracies done upon the high ſea, which 
was ſometimes held before the admiral, or his lieutenant 
as ſuch without relation to any other commiſſion; and ſome- 
times by ſpecial commiſſion under the great ſeal, even whe- 
ther there was an admiral in being or not. 5 5 


The rule of their proceeding was ſecundum legem mariti- 


mam, their trial by proofs, and therefore tho they did pro- 
ceed oftentimes to ſentence of death and executed it, yet in 
as much as the proceeding was according to the courſe of the 
civil and marine laws, and not according to the common law, 
it worked no corruption of blood. 55 1 


Tho their juriſdiction was of things done upon the high 


ſea, yet they might hold their ſeſſion in any place upon 


land. N 

And altho at this day it is commonly received, that the 
courts of the common law have no juriſdiction of felonies 
committed upon the high ſea, yet molt certainly the king's 


bench had uſually cognizance of felonies and treaſons done 
upon the narrow ſeas, tho out of the bodies of counties, 


3 and 
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and it was preſented and tried by men of the adjacent coun- 
ties. T. 18 E. 2. Rot. 18. Rex Glouc. N Somers. M. 26 E. 3. 


Rot. 51. Norfolk. T. 34 E. 1. 


T. 8 E. 2. ibidem Rot. 111. M. 


coram Rege. Rot. 3 4. Norfolk. 
18 E 2. Rot. 15. M. 19 E 2. 


Rot. 17. Rex. IT. 25 E. 3. Rot. 2 2. Linc. M. 27 E. z. Rot. 


29. Rex (a). 8 
Vol. II. 


(a) The caſes referd to here by lord 
Hale as proofs of the 1 
of the king's bench in offenſes done 
upon the ſeas were as follow. _ 
Trin. 18 E. 2. Rot. i 8. Rex. Several 
perſons of Hriſtol had been indicted be- 
fore the admiral of the king's flota 
per inquiſitionem de mandato regis 


* inde factam, per ſacramentum marina- 


© riorum, quod vi & armis, & felonice 


deprædati fuerunt navem de Placen- 
tia in alto mari, inter Le Ras ſancti 
Martini, & Odyern', de bonis & mer- 
cimotiiiis; &c.” The indictment was 
returnd into chancery, and a writ iſſued 
to the ſheriff of Glouceſterſhire to at- 
tach the ſaid perſons, and bring them 

coram ſeipſo and the mayor of Briſtol, 
& andita querela to do juſtice to the 
_ merchants © ſuper recuperatione bono- 
e rum ſecundum legem mercatoriam, & 
t© nichilominus malefactores prædictos 
« in priſona ſalvò cuſtodiri facere,” till 
they ſhould be deliverd by courſe of 
law. The ſheriff neglecting to execute 
effectually what was injoind him by the 
ſaid writ, a ſecond writ was directed to 
the mayor of PBriſtol, © Quod "ag 


omnia & fingula diligenter & effica- 


Tc 


“ citer faceret, &c.” Afterwards preceſ 


ſis tot ius negotii prædicti was brought 
coram rege; by which it appears, that 
one Clement Turtle had been impleaded 
before the ſaid mayor, by the maſter of 
the ſhip, Sc. Quod habuit ad par- 
* tem ſuam de bonis deprædatis ad va- 
e lentiam 25. injuſte, &c. Et hoc parati 
* ſunt verificare per mercatores & ma- 
c rinarios villæ praditz.” Turtle plead- 
ed not guilty, and was acquitted by a 
jury of merchants and mariners, the 
which jury ex officio again indicted the 
ſame — 8 who had before been in- 
dicted “ coram admirallo flotæ, quod 
* navem prædictam de bonis, &c. Telo⸗ 
<* nice deprzdarunt,” and thereupon a 
capias icducd to the ſheriff to bring 


E. 2. Coron. 399. 40 Aſſiz, 25. 
2 9 9 5 N 


So that the 
court 


them coram Rege ubicunque, Ec, to an- 
ſwer for the ſaid crime, Ec. e 

Mich. 26 H. z. Rot. 51. in dorſo, co- 
ram Rege. Norfolk. Fohn Selondere im- 
pleaded ſeveral perſons, de placito tran- 


greſſionis per billam, for entring his ſhip 


ſuper cofſterni maris de North'lenn'; 
beating and wounding him, and plun- 
dering the ſhip, guam in mari pre- 
aifto reliquernnt in deſperatam, fer 
quod navis preditta periit omnino; and 
retoverd 3560 marks againſt them, for 
the damages ſuſtaind thereby. 

Trin. 34 E. 1. Rot. 34. coram Rege. 


Norfolk. Several merchants of Liucoin 


put on board a my wool; and other 
commodities for Brabant, to the value 
of 896 l. tos. The ſhipin its paſſage was 
entred in a hoſtile manner in the port of 
Gerflet in Zealand, and plunderd by the 
ſubjects of the carl of Hainault: Satif- 
faction had been demanded of the earl 
for this depredation in vain, and there- 
upon at the ſuit of the ſaid merchants of 
Lincoln, a writ was directed to the 
bailiffs of Tyun to ſeize omuia bona,” 
Ec. of the merchants of Hainault, and 
keep them till the Lincoln merchants 
had received ſatisfaction, or till farther- 
order ſhould be taken therein. To this 


writ the bailifls returnd, that the Hain- 


ault merchants had 7lla bona infra bal- 
livam ſuam : Upon this a Lincoln mer- 
chant came into chancery and alleged, 
that ſeizure had been made of goods to 
the value of 31/. 175. by the ſaid bai- 
liffs, which they had redeliverd to the 
Hainault merchants without warrant, 

and thereupon a ſecond writ iffued to 
the ſaid bailiffs, ordering them to pay 
indilatè the ſaid 31 J. 17 s. to the Lin- 
coln merchants in part of their loſs, or 
clſc to appear coram Rege in cctabis 


Trin. ubicunque, & interim to ſeiſe om- 


nia bona, Oc. ot the Hainault mer— 
chants, as before. It appears afterwards 
Mich, 15 E. 2. Rot. 142. coœram Rege, 

. I hat 
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court of king's bench had certainly à concurrent juriſdiction 


with the admiralty in caſes of felonies done upon the nar- 


That the ſaid earl of Hainault in the 
e v anno 4 E. 2. acknowledged 


imſelf, per nuncios ſuos, to be indebted 
to the Lincoln merchants in the ſum of 
9541. on account of this depredation; 
50 l. of which was allotted to Walter 
le Ken one of them, in ſatisfaction for 
his loſs; and at his ſuit a writ was di- 
reed to the ſheriff, 9d levari faceret 
J0 libras de bonis, Oc. of the Hainault 
merchants, arreſted by conſent of the ſaid 
carl of Hainault at Yarmonth, and bring 
the money into chancery, ad ſatigfacien- 
aum prædicto Waltero le Ken: By vir- 
tue of which ſeveral ſums of money 
woes paid to him, in parte debiti præ- 
dicti. | Ne | 


Trin. 8 E. 2. Rot. 111. in dorſo. co- 


ram Rege. Kauc. A mandate ifſues to 
the conſtable of Dover, and warden of 
the cinque ports, to take into cuſtody 
ſeveral perſons, for entring a ſhip from 
Flanders vi & armis, laden with cloth 
and other goods, belonging to certain 
merchants of {pres, © quos pannos ab- 
„ duxerunt, & mercatores ligaverunt, & 
« impriſonaverunt, &c, ita quod habeat 
eos coram rege ad reſpondendum 
« prefatis mercatoribus ſuper præmiſſis, 
c«c &c. WR | 

Mich. 18 E. 2. Rot. 15. in dorſo. co- 
ram Rege. Lincoln”, The mayor and 
commonalty of Grymesby implead ſeve- 
ral perſons © pro carcandis & diſcarcan- 
* dis navibus apud Villam de Ele, infra 
* quatuer leucas ville ee Grymesby,” 
whereby the ſaid corporation was en- 
damaged, and loſt the cuſtom due to 
them on all goods and merchandiſe, 


carcata, ſeu diſcarcata, infra quinque 
© leucas ville Je Grymesby, in auxilium 
< firmz ſuæ de rege, and a precept iſ- 


ſucs to the ſheriff to attach, and bring 
them coram Rege, to anſwer for the 
ſaid offenſes. ES 
Mich. 19 E. 2. Rot. 1. Rex. The 
king fignifies by writ to the juſtices of 
his bench, that precepts had ifſued to 
ſeveral ſheriffs to attach certain perſons, 
** quorum nomina ſub pede figilli ſui 


eis miſit, qui durante ſufferentia inter 


© ſubditos regis Anglie, & comitis 
„ Flandrie, quandam navem de Flan- 
2 


were on board, 


7 r reer 3 =, 25 


row 


« ria diverſis bonis & mercimoniis, 
ad valorem 2000 marcarum, carcatam, 
e intra aquam de Tyne prope Tynemuth, 
evi armatà ceperunt, & bona & mercimo- 


„nia prædicta, &c. inter ſe partiti fue- 


runt.” In conſequence of which pro- 
ceſs it appears, Ror. 18. ibidem, that ſe- 
veral perſons were brought coram Rege 
by the ſheriff of Northumberland ; 
where they were impleaded by the 
king's attorney for having part of the 
ſaid goods, © Et dicunt quod nihil cepe- 
* runt, &c. Et de hoc ponunt ſe ſuper 
% patriam. Upon which the king's at- 
torney joined iſſue with them, and the 
court bailed them de die in diem, 


quonuſyue, Ec. 


Trin. 25 E. 3. Rot. 22. Lincoln, Rex. 
William Coupeman and Robert Fitz- 
William had been indicted “ coram 
« vicecomite & cuſtodibus pacis in co- 
«© mitatu Zinc, Quod felonice depræ- 
% daverunt Zohannem Gryme de Kirke- 
« by, in mari apud Preſton-hord ; Et 
2 de Freſton-hord porrexerunt 
ſupra mare verſus partes boreales, & in 
alto mari deprædaverunt, & demerſe- 
runt octo batellas piſcatorum, & ſex 
“ homines in prædictis batellis exiſtentes, 
« felonice interfecerunt.” The indict- 
ments were fent into the king's bench, 
and thereupon the ſaid Milliam and Ro- 
bert were 38 * coram Rege apud 
« Aylesbury, ad reſpondendum, &c.” 
but it appearing that both of them had 
been tried upon the ſaid indictments be- 
fore the juſtices of 1 at Lin- 
coln, and acquitted ; . Confideratum 


A 
A 


cc 


« eft, quod iidem Robertus & Villiel- 


* 2215 eant inde quieti. | 
Mich. 27 H. z. Rot. 29. Rex. London. 
Henry Pikard coroner of London deliverd 
with his own hand coram Rege, quaſdam 
cognitiones coram ipſo ſactas in the Tower 
of London by ſeveral perſons, who confeſ- 
ſed that they had feloniouſly entred a ſhip 
near Feverſham, thrown the men on 
board it into the ſea, plunderd it, and 
then ſunk it ; that they afterwards went 
from Waxeryngg vſque apud forlongg de 
Tenet, and feloniouſly entred another 
ſhip there, ſtripped it of what goods 
ied all that were in it 

except 
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row ſeas or coaſt, tho it were high ſea, becauſe within the 
king's realm of England. CR ages . 
And as it was thus in the king's bench, ſo in this caſe 
ſpecial commiſſions to hear and determine offenſes upon the 
coalt ſecundum legem & conſuetudinem regni Anglie did often 
—_ . | . 
But indeed a general commiſſion of oyer and terminer of 
felonies infra comitatum, Tc. did not extend to miſdemeanors 
upon the ſea-coaſt, unleſs in thoſe creeks and rivers and 
arms of the ſea, that were within the body of the county. 
So that even in theſe caſes of felonies or treaſons com- 

mitted upon the ſea-coaſt in the narrow ſeas the king's 
bench or ſpecial commiſſions of oyer and terminer ſecundum le- 
gem ©& conſuetudinem regni Angliæ had a concurrent juriſ- 
diction with the court of admiralty. %% 
hut this Juriſdiction of the common-law courts in cafes of 
felonies and treaſons, and other crimes committed upon the 
ſea- coaſt was interrupted by a ſpecial order of the king and 
his council, Clauſ. 3 5 E. 3. m. 28. dorſo, and by a Superſedeas, 
that iſſued ſhortly after; and ſince 38 E. 3. I have not ob- 
| ſerved, that the king's bench or courts of the common law 

have proceeded criminally in cafes of crimes of this nature 
„ OS 
But if any felony or treaſon was committed within any 
creek or arm of the ſea, which was within the body of a 
county, the courts of the common law only had jurildiftion 
in ſuch caſes, and the admiral had no juriſdiction at the 
common law in {uch caſes. . . 


And 
« yiſatur de procedendo 2d judicium ſu- 


< per eis,“ they were committed to the 
marſhal, and afterwards removed to 


except two women, and flung them into 
the ſea ; © Et quod fornicaverunt cum 
“ duabus mulieribus prædictis, quas qui- 


dem poſt tres dies elapſos felonice 
« interfecerunt.” Upon this four of the 
faid crimlnals were immediately brought 
coram Rege, and being asked ſeverally, 

why judgment ſhould not paſs upon 
them “ juxta cognitiones ſuas e 
* nihil dicunt. Ideò conſideratum eſt, 
% quod trahantur, & ſuſpendantur.” As 


to two others, © quia curia nondum ad- 


cc 


Newgate by the King's writ, being ap- 
peald, ** coram Vic' & Coron' Civitatis 
London, by Alan de Crendon, de 
„% morte T home de Crendon fratris ſui, 

apud le forlonges in mari juxta inſu— 
“lam de Teneto in com* Kanc' felonicè 
interfecti, ſuper appello prædicto, ſe- 
„ cundum legem & conſuetudinem regni 
« Anglie, reſponſuri.“ | 


; N 
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And thus far touching the juriſdiction of the admiral or 
maritime court at common law. 5 1 
2. But by the ſtatute of 15 R. 2. cap. 3. of the death of a 
man, or maihem in great {hips hovering in the main ſtream 
of great rivers below the bridges, (for ſo is the record and 
not below the points,) nigh to the fea the admiral ſhall have 

juriſdiction. „ os . 
Ih is firſt gave the admiral juriſdiction in any river or 
creek within the body of the county, which only extends to 
the death of a man and maibem. „ 17 
But yet obſerve, this is not excluſive of the courts of 
common law, and therefore the king's bench or the general 
commiſſion of oyer and terminer to hear and determine felo- 
nies, Cc. in the county, have herein a concurrent juriſdiction 

with the court of adnuralty. Re. e 
And as well the coroner of the county, as of the admi- 
ral, may take inquiſitions upon ſuch deaths happening in 
great rivers, namely arms of the ſea, that flow and reflow 

beneath the firſt bridges. 8 E. 2. Coron. 3996 — 
Only theſe things are obſervable. 1. That it extends only 
to rivers, that are arms of the ſea, namely that flow and re- 
flow, and bear great ſhips. 2. It ſeems to extend only to 
ſuch deaths, as happen in thoſe great ſhips, not in ſmall veſ- 
ſels. 3. That by that ſtatute this juriſdiction is annexed to 
the court of admiralty, and conſequently they may proceed 
therein by proofs according to the courſe of the marine law, 
and hold their ſeſſion where they pleaſe, tho they did often 
even before the ſtatute of 28 H. 8. proceed by commiſſion 
under the great ſeal, and by inquiſition. 
z. By the ſtatute of 28 H. 8. cap. 15. the courſe of pro- 
ceeding in criminal cauſes is ſettled in a different method, 
in which theſe things are obſervable, viz. 1. The things to 
' which it extends, treaſons, felonies, robberies, murders and con- 
federacies. 2. Where committed, vix in and upon the ſea, 
or in any other haven, creek, river, or place, where the admi- 
ral hath or pretends to have power, authority or juriſdiftion - 
This ſeems to me to extend to great rivers, where the ſea 
Hows and reflows below the firſt bridges, and alſo in creeks 
2 of 
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of the ſea at full water, where the ſea flows and reflows, 


and upon high water upon the ſhore, tho theſe poſlibly be 
within the body of the county, for there, at leaſt by the 


ſtatute of 15 R. 2. they have a 3 , and thus accord- 


ingly it hath been conſtantly uſed in all times, even when 


judges of the common law have been named and ſat in their 
commiſſion ; but we are not to extend the words (pretend to 
have) to ſuch a pretenſe as is without any right at all, and 


therefore, altho the admiral pretend to have juriſdiction upon 


the ſhore, when the water is reflowed, yet he hath no cog- 
nizance of a felony committed there; and therefore it was 


reſolved 25 Eliz. Lacie s caſe, That if a man be ſtricken upon 


the high ſea, and die upon the ſhore after the reflux of the 


water, the admiral by virtue of this commiſhon hath no cog- 


nizance of that felony. 2 Co. Rep. f. 93. a. Bingham's caſe, 5 Co. 
| Rep. f. 107. a. Conſtable's cafe, Co. P. C. cap. J. p. 48. but of this 


| hereafter. 3. The commiſhon muſt be directed to the lord ad- 
miral or his lieutenant, and three or four others. 4. The 

| proceeding and trial is to be according to the courſe of the 
common law, as if the offenſe were committed at land within 


the realm. 5. Their ſeſſion is to be in ſuch places and 
counties as {hall be appointed by the king's commiſſion 3 no 


challenge for default of hundreders. 6. The offender ex- 


cluded from clergy ; but quere, whether the ſtatute of 1 E. 6. 
cap. 1 2. does not reſtore it even in this caſe, as ſome of the 


| Judges in Alexander Poulter's caſe (d) held ; but my lord Coke, 


N. C. cap. 49. ſaith piracy is excluded from clergy : It ſeems 


to me, that as to all offenſes but treaſon and piracy and 


murder the offender is to have his clergy by the ſtatute of 
1 E. 6. cap. 12. 7. The hearing and determining being di- 
rected to be according to the courſe of the common law, if 

the priſoner ſtand mute, he ſhall have peine fort & dure. 
Co. P. C. cap. 49. p. 114. 8. This ſtature is not repeald by 


the ſtatute of 35 H. 8. cap. 2. nor by the ſtatute of 1 & 2 


P. & M. cap. 10. 9. An acceſſary cannot be puniſhed by 
this act, but may be puniſhed by the admiral according to 
Vol. II. E i: 


(4) 11 Co. 31. b. 


the marine or civil law. 10. An attainder upon this act 
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worketh no corruption of blood. . 15 
Thus far in general of this commiſſion, only I ſhall add. 
1. That touching piracy upon the ſea at this day, it is 


commonly taken the common law hath no concurrent juriſ- 


diction ; and therefore if an acceſſary be at land to a piracy 
at ſea, the commiſſioners upon this ſtatute cannot try it be- 


cauſe done at land, and beſides the ſtatute extends only to 
principals. Co. N. C. p. 112 nor can the common law try 


it, becaule piracy is not made felony, whereof the common 


law can take notice: Again, if 4. commit a robbery at ſea, 
and bring the goods to land within the body of a county, 


this is not felony triable by the common law, becauſe the 


common law takes no notice of the original fact. Co. P. C. 
p. 113. Butler's caſe cited 28 Blix, | 


2. That touching treaſon or felony committed upon the 
high fea, as the law now ſtands, it is not determinable by 


the common law courts, but only upon this ſtatute. 


z. But if a felony be committed in a navigable arm of 


the ſea, the common law hath a concurrent juriſdiction. 


But note well, that beſides this commiſſion founded upon 


the ſtatute of 28 HF. 8. which extendeth only to treaſon, 
murder, robbery, and confederacies, there is and for above 


| theſe hundred years laſt paſt there hath been in the ſame 


commiſſion a common law commiſſion of yer and terminer, 
and alſo a commiſſion of the peace and gaol-delivery for all 


offenſes againſt any penal laws ſuper mare, vel infra fluxum ma- 
ris ad plenitudinem maris, and allo of all treaſons, murders, 


felonies, Tc. ſuper mari vel aliquo rivo, portii, aqud dulci, crecd, 


ſeu infra fluxum maris ad plenitudinem maris, d quibuſcunque 
primis pontibus verſus mare & ſuper littus maris, c. ſecundum 


(tylum & conſuetudinem regni Angliæ & curie admiralitatis, and 
limits the county of their ſeſſion and inquiry. This may be 
ſeen at large in 2 5 Eliz. in Lacie's caſe (e). 1 
But then for ſo much, as hes within the body of any 
county, their commiſſion is a commiſſion of the peace, gaol- 
3 delivery, 

(e) 1 Leon. 270, 
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didivary, and oyer and terminer, and conſequently plain « com- 
miſſions at common law, and their ſeſſions ought to be within 
the county, where the fact inquirable is to be inquired, be- 
cauſe it is but a ſpecial commiſſion at common law. 

The caſe of Lacy was thus: 

Die Lune in quartd ſeptimand Quadrageſimæ 23 Blix at the 
caſtle of Pork there was a general ſeſhon by comimithon of 
gaol-delivery and oyer and terminer for the county of York di- 
rected to baron Chute and others. 

At this ſeſſion Ambroſe Lacy and others were indifted of 
the murder of Richard Peacock, ſuppoſing the ſtroke given 
5 Auguſt 22 Eliz, and the death 6 Auguſt 22 Eliz. both up- 
poſed to be at Scarborough in comitati Eboracenf. 

This indictment was deliverd into the king's bench in menſe 
Martii following, and Lacy appearing in the king's bench 
was thereupon arraigned ; he pleaded that the place, where 

Richard was ſtricken and after died, was called Scarborough- 

ſands, and that it is and at the time 90 the ſtroke & continue 
poſtea fuit locus infra fluxum & refluxum maris infra plenitu- 
dinem ejus in Scarborough prædict', & parcella portus de Scarbo—- 
rough, and that within that place the admirals 28 H. 8. &@ 
ſemper tam antea, quam poſtea habebant & pretendebant habere 
juriſditionem ; then ſhews the letters patents of oyer and ter- 
miner to baron Chute and others within the counties of York, 
Dc. according to the uſual form, which Was deliverd to ba- 
ron Chute and the reſt 18 Feb. 23 Eli. 
That afterwards 2 5 Feb. 23 Eliz. the commiſſion upon 
the ſtatute of 28 H. 8. including alſo the commiſſion of 
gaol-delivery, oyer and terminer, and the peace, ut ſupra, iſſued 
to the earl of Lincoln lord admiral, and divers others, Cc. 
to inquire, hear and determine, and deliver the gaol of all 
murders tam ſuper mare vel aliquo rivo, porth, aqud dulci, creca, 
ſeu loco quocunque infra fluxum maris ad plenitudinem a quibuſe 
cunque primis pontibus verſus mare, quam ſuper littus maris & 
alibi ubicunque infra juriſdictionem noſtram maritimam & jurif- 
diftionem curis admiralitatis, Tc. 

That this commiſſion was deliverd to the lord admiral, Oc. 
26 Feb. 23 Elix That 
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That afterward and before the inquiſition belork baron 
Chute, Tc. the lord admiral gave notice to the {aid baron 
Chute of that commiſſion. 

And that after that notice, viz. 6 Martii in quart ſepti- 
mana Quadrageſimæ this inquiſition was taken before baron 
Chute, Nc. upon which he is now arraigned — 

Then he ſhews, that 2 Martii 23Eliz, the lord Aim Ge. 


| ſued their precept to the ſherift of York by virtue of the 


ſecond commiſſion, and thereupon an indictment was found, 


that Ambroſe Lacy killed Peacock ſe defendendo, and {et forth 


the ſpecial manner, and avers that it is the {ame death, and 
that the locus, in quo the ſtroke was given, was called Scarbo- 


rough. ſands infra fluxum & refluxum maris ad plenitudinem 


eu, © parcella portis de Scarborough; and that the admiral 
28 H. 8. ac continue * & antea habebat vel prætendebat ha- 


bere juriſaiftionem, & ec dicit quod e coram baron 


Chute fuit void. 
The king's attorney Lact and Mich. 26 Eli judg- 


h ment was given, quod eat fine die. 


Which judgment doth not at all enforce, that the adins 


ral had juriſdiction by the ſtatute of 28 H. 8. in this caſe, 


where a murder was committed in a port, or a ſtroke given 
at high ſea, and a death upon the ſands; but only this ſecond 


commiſſion extending ſo large, namely upon the ſea-ſhore and 


in the ports, did for ſo much repeal the former commiſſion 
in the county at large; for that ſecond commiſſion was in 


part a common law commiſſion, as hath been ſaid. 
And therefore I take it to be true, that if a man be 


ſtricken upon the ſhore at full ſea, and die upon the ſhore 


at low water, this is not within the ſtatute of 28 H. 8. nor 
within a general commiſſion of oyer and zerminer in the 


county, but yet I do not think it is to be determind by the 
conſtable and marſhal, as my lord Coke, abi ſupra, intimates, 


but it may be determind in the king's bench ſitting in the 


county, where the party died, or by a | Ipecial commiſſion of 
ojer and terminer. 


4 | III. The 
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III. The third kind of ſpecial mr is that, which is 
limited to particular places, that are not counties: Such are 
the commifſions of Mer and terminer, and likewiſe of gaol- 
delivery, or the peace limited and granted within certain 
corporations or boroughs ; nay, I think it may be granted to 
: particular rivers, tha they extend to leveral counties, bur 
then every county muſt have a particular ſeſſion of its own, 
for ſo much of the river, as is within the Precinct of that 
county. 8 

If the kirg ue a commiſſion of yer and terminer or 
eaol-delivery to any city or town not being a county, if a 
general commiſſion afterwards iſſue for the whole county, 
this ſecond , commiſſion after notice or a ſeſſion by virtue 
thereof determind and ſuperſeded the tpecial commuthon 
but this is remedied by the ſtatute of 2 & 3 RH & M. cap. 
18, whereby it is enacted, that ſuch a ſpecial commiſſion 

ſhall not be determind by the granting or r litting of a . 
commifſlion in the county at large. 
VV. Special commiſſions of oer and rerminer may be made 
for fore ipecial offenſes: And ſuch were antiently very uſual, 
as touching labourers, weights and meaſures, and the like, 
for as a general commiſlion may be to hear and determine 
all offenes, ſo it may be for particular offenſes. 

V. Special commillions to hear and not to determine of. 
fenſes: Tho by force of ſome purticular ſtatutes ſuch commiſ- 
ſions of inquiry may iſſue, as upon the ſtatute of 23 H. 6. 
cap. 10. of ſheriffs and ſome others, yet regularly as to mat- 
ters of miſdemeanor, eſpecially duch as are capital, as felony 
or treaſon, no ſuch commiſſion of inquiry only is warrant- 
able: Vide I. 5 Fac. 12 Co. Rep. p. 3 1. 

VI. A commithon to determine and not to inquire: Regu- 
larly in all commiſſions ad audiendum © terminandum the 
commiſſioners ought to proceed Upon indictments before 5 
themſelves; de quo infra. 

But it hath been not unuſual in cafes eſpecially of treaſon, 
that, where an indictment is taken before juitices of oper 
and rerminer for an offenſe committed in the proper county 


a ſpec al commithon may Hue to determine that e 
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in another county, but then upon not gilty TR the ſame 


mult be tried before theſe ſecond commuithoners by men of the 


county, where the offenſe was committed: J'ide Co. P. C. b. 27. 
Plowd. Com. 3 90. Caſus com Leiceſter and Some ils cafe, 


94. (f) 


I ſhall not inſtance ſarther couching ſpecial commiſſions : 


Some acts of parliament have dire dell commiflions of this 


nature, as upon the ſtatute for treaſons and felonies com- 


mitted in another county by the ſtatute of 33 H. 8. cap. 23. 
(which, tho repeald as to treaſons by 1 & 2 P. OM. cap. 


10. yet ſtands as to murders, and wide Crompt. fol. 22. a. 
Grevill examind before the 88 was arraigned for murder 
in another county upon this ſtatute (*), and ſtanding mute 
was preſſed,) and upon the ſtatute of 3 5 H. 8. cap 2. of. 


forein treaſons. 
Et bac acta ſunt de ſpecial commiſhons 4 ojer and ters 


miner. 


CHAP. IV. 


general commiſſions. ＋ oyer 
and terminer. 


Jude i oyer Dy terminer are of two kinds, viz. „ci 


arli ordinarii, ſuch is the court of king's bench, the ſu- 
preme ordinary court of oyer and terminer, and is compriſed 


within the ſtatutes, that give power to juſtices of yer and ter- 
miner, as hath been already laid. 


The delegate or commithonate Juſtices of oyer and terminer 


are thoſe, who are by commiſhon, which utually is granted 
in the circuits directed to juſtices 'of aſſiſe and divers others, 
or any three of them, whereof commonly one of the juſtices 


of athfe 1 is of the quorum 3 Band it is ad inquirendum per ſa- 


4 7 cramentum 
i And. 107. ( Thi caſe was M. 31 Fliz, 
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cramentum proborum & legalium hominum of the ſeveral cour 
ties de quibuſcunque proditionibus, c. and divers other offe a 
therein mentiond, ac de omnibus injuriis & malefafiis quibuſ- 
cunque in comitatibus Bucks, Tc. eaque omnia audiendum & ter- 
minandum, facturi inde quod ad juſtitiam pertinet ſecundum le- 
gem & conſuetudinem regni Angliæ, Oc. and this to be done 
tam infra libertates quam extra. 

This commiſſion is ſpecially called a conmillion of yer 
and ey miner, and therefore altho juſtices of peace have a 
dclauſe in their commiſſion ad audiendum © terminandum felo- 
nies, Cc. yet juſtices of peace come not under the name of 
juſtices of yer and terminer within thoſe acts of parliament, 
that mention Juſtices of yer and terminer; as upon the ſta- 
tute of 5 Elx cab. 14. for forgery, as {hall be ſaid farther 
hereafter in the chapter of juſtices of peace. 9 Co. Rep. 118. b. 
lord Sanchar's caſe, Co. P. C. cap. 41. p. 103. 

Hut rhe juſtices of the court of king's ee are the 5 
vereign ordinary commiſſioners of oyer and ter miner, as hath 


been before ſaicdl. 

Mju lord Goke in his 4 Inſtit. cab. 28 2 zo. hath Jaid. to- 
gether the learning of the courts of ojer and terminer and 
gaol-delivery, whole method I ſhall follow. 

Commiſſioners of over and terminer before their ſeſſions iſ- 5 
ſue a precept to the ſheriff much of the ſame form as com- 
miſſioners of gaol- delivery do; ſee the form thereof, 528 : 
Entries 443. b. title oyer and terminer. 1 E. 3, 
"4 TI juſtices of yer and rerminer in criminal cauſes can- 
not be by writ, but muft be by commiſſion under the great 
ſeal; ther wie their proceedings are void. 42 Aſſiz, 12. 

"a; Both in commithons of oer and terminer and of gaol- de- 
livery, and other commiſſions of like nature directed to one 
or more, there may be additional commiſſions of aſſociation, 
and thereupon writs are to iſſue to the former commiſſioners 
de admittendo in ſocietatem; and if all cannot attend the ſef- 
ſion, a writ of Si omnes intereſſe non poſſitis, tunc vos tres vel 
duo weſtriim, quos præſentes eſſe contigerit, (quorum aliquem 


veſtrum A. B. vel C. D. untm eſſe rolumws,) ad præmiſſa faci- 
end intendatis, Tc. Vide F. N. B. p. 111, 112. 


3. Juſtices 
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but tho they be appointed only pro hac vice, yet they inay 


— 


— — — — as 


3. Juſtices af oper and terminer or gaok delivery, if they 
once {it without adjournment, their commilton is determind; 


continue their ſeſſions from day to day by adjournment ; the 


like for all other commiſlions. 


But it is not always neceſſary nor uſual to enter their ad- 


journment on record, (tho it might be fit in many caſes,) 


and then if it be not entred on record, their ſeſſion always 


relates to the firſt day, and ſo are their records entred as of 
the firſt day of the ſellion. 8 


But in fome cafes it is abſolutely neceſſary to enter their 


adjournments on record, as where an indictment is taken the 

firſt day of the ſeſlion before juſtices of over and termi- 
ner, and they make a precept to the ſheriff to return a 

jury the next day, or at any following day, upon the priſo- 


ner's plea of not guilty, there muſt be a record made of 


the adjournment of the leſions to that day, otherwiſe it will 
be erronious, (becauſe without ſuch entry the whole ſeſſions 
will be tuppolcd in law to be held the firſt day,) and out of 


ſeſlions; the like for juſtices of peace. - 55 
So if after the firſt day of the ſeſſions either of oyer and 
terminer, or guol-delivery, there be a felony committed and 


the party indicted for it, there muſt be an entry of the ad- 
journment, at lcaſt till the day of the indictment taken, be- 
cauſe otherwiſe the felony will be ſuppoſed in law to be com- 
mitted after the determination of the ſeſſions. 14 Car. 1. 


Sampſon's cale (a). „ The, 
4. Commilhons of oyer and terminer, gaol- delivery, and 


regularly all other commithons are determind by one of theſe 


four ways. 1. By a ſeſtion and non-adjournment, as before. 
2. By the king's death: yet it is held, tho in ſtrictneſs of 


law the commilhons be determind by the king's death, fo 
as no proclamation without an act of parhament can give 
them continuance, but they mult have new commiſſions, 


Croke, 1 Car. 1. P. 1. yet the acts they do by virtue of 
thele cormmithons after the king's death and before notice 
thereof ſtand good. M. 3 Car. 1. C. B. Croke, p. 97, 98. 


in 
4 : 


Sir 


(a) V. Fones 428. 


ang 
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Sir Randolph Crew's caſe (). 3. By expreſs Super ſedeas by a 
writ, but this Superſedeas by writ, tho it be a Superſedeas om- 
nino, yet is not an abſolute repeal of the commithon, but 
only a ſuſpenſion, for it may be renewed again by a writ of 
Procedendo. 12 Aſſiz, 21. adjudged. 4. By the iſſuing a new 
commiſſion of the fame nature in the ſame county, and no- 
tice thereof. : „„ 

And therefore before the former commillion be determind 
there mult be notice, which is of three kinds. 1. By ſhewing 
the new commiſſion ; this determines the former, as to all 
thoſe and thoſe only, to whom it is ſhewn. 2. By a procla- 
mation of tne latter commiſſion in the county; this deter- 
mines the former commiſſion wholly. 3. By a ſeſſion in the 
county by force of the latter commiſſion in the county. Coke, 
VV 5 

If a general commiſſion of yer and terminer, gaol- delivery, 
or the peace iſſue for the county at large; and afterwards a 
ſpecial commiſhon of the like nature for one town, or for 
the loca maritima of that county, this new commiſſion with 
notice, as before, doth determine the general commiſſion pro 
tanto. 25 Elia Lacie's cale, 1 Leon. u. 363. p. 270. © ſu- 
pra, cap. præcedente. = 1 5 
And ſo e converſo, if a ſpecial commiſſion of yer and ter- 
miner, gaol- delivery, or the peace iſſue for a particular town 
or city, not being a county, or for the loca maritima, à ge- 
neral commiſſion of like nature in the county with ſuch a 

e „ . notice 


(*) But now by 7 & 8 V. cap. 27. and © prius, commiſſion, proceſs, or proceed- 
1 Ann, cap. 8. it is enacted, That no © ings whatſoever in or ifluing out of 
% commiſſion either civil or military, © any court of equity, nor any proceſs 
<* That no patent or grant of any office © or proceeding upon any office or in- 
dor imployment either civil or mili- © quifition, nor any writ of Certiorari, 
* tary, That no commiſſion of aſſiſe, © or Habeas Corpus in any matter or 
e oper and rermincer, general gaol deli- “ cauſe either criminal or civil, nor any 
very, or of aſſociation, writ of admit- writ of attachment, or proceſs for con- 
« tance, writ of / non 074705, writ of © tempr, nor any commiſſion of dele- 
« afliitance, or commiſſion of the peace * gacy or review for any matters ec- 
* ſhall be determind by the demile of “ cleſiaſtical, reſtamenrary, or maritime, 
any king or queen of this realm, but “or any proceſs thereupon ſhall be de- 
& ſhall continue in full force for fix © rermind abated or diſcontinued by the 
% months next enſuing notwithſtanding “ demiſe of any king or queen of. this 
« ſuch demiſe, unleſs ſuperſeded and de- “ realm, but ſhall remain in full force, 
 «& rermind by the next ſucceſſor: And © as if ſuch king or queen had li- 
« alſo no original writ, writ of Ny7 © ved. e | 
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Sampſon's caſe (a). 


9 


— — 


z. Juſtices cf oyer and terminer or ęauol- delivery, if they 
once fit without adjournment, their conumiſſion is determind ; 
but tho they be appointed only pro hac vice, yet they inay 
continue their ſeſſions from day to day by adjournment ; the 


like for all other commiſlions. 


But it is not always neceſſary nor uſual to enter their ad- 
journment on record, (tho it might be fit in many cates,) 
and then if it be not entred on record, their ſeſſion always 


relates to the firſt day, and ſo are their records entred as of 
the firſt day of the ſellion. 


ut in ſome cafes it is abſolutely neceſſary to enter their 
adjournments on record, as where an indictment is taken the 
firſt day of the ſelhon before juſtices of oyer and termi— 


ner, and they make a precept to the ſheriff to return a 


jury the next day, or at any following day, upon the priſo- 
ner's plea of not guilty, there muſt be a record made of 


the adjournment of the ſeſlions to that day, otherwiſe it will 


be erronious, (becauie without {ſuch entry the whole ſeſſions 
will be tuppoled in law to be held the firſt day,) and out of 
ſeſlions ; the like for juſtices of peace. ed 


So if after the firſt day of the ſeſſions either of oer and 


terminer, or gaol-dehvery, there be a felony committed and 


the party indicted for it, there mult be an entry of the ad- 
journment, at lcaſt till the day of the indictment taken, be- 
cauſe otherwiſe the felony will be ſuppoſed in law to be com- 


mitted after the determination of the ſeſſions. 14 Car. I. 


4. Commiſhons of oyer and terminer, gaol- delivery, and 
regularly all other commiſſions are determind by one of theſe 
four ways. 1. By a ſeſſion and non-adjournment, as before. 
2. By the king's death: yet it is held, tho' in ſtrictneſs of 


law the commilhons be determind by the king's death, fo 
as no proclamation without an act of parliament can give 


them continuance, but they mult have new commiſſions, 
Croke, 1 Car. 1. p. 1. yet the acts they do by virtue of 
theſe commillions after the king's death and before notice 
thereof ſtand good. M. 3 Car. 1. C. B. Croke, p. 97, 58. 


in 
4 ; 


Sir 


(a) V. Fones 422, 


— 
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Sir Randolph Crew's caſe (). 3. By expreſs Superſedeas by a 
writ, but this Superſedeas by writ, tho it be a Superſedeas om- 
nino, yet is not an abſolute repeal of the commiſſion, but 
only a ſuſpenſion, for it may be renewed again by a writ of 
Procedendo. 1 2 Aſix 21. adjudged. 4. By the iſſuing a new 
commiſſion of the fame nature in the ſame county, and no- 
„% - 

And therefore before the former commiſſion be determind 
there mult be notice, which is of three kinds. 1. By ſhewing 
the new commiſſion ; this determines the former, as to all 
| thoſe and thoſe only, to whom it is ſhewn. 2. By a procla- 
mation of tne latter commiſſion in the county; this deter- 
mines the former commiſſion wholly. 3. By a ſeſſion in the 


county by force of the latter commiſſion in the county. Coke, _ 


%% 88 „ 
If a general commiſſion of Ser and terminer, gaol- delivery, 
or the peace iſſue for the county at large; and afterwards a 
ſpecial commiſſion of the like nature for one town, or for 
the loca maritima of that county, this new commiſſion with 
notice, as before, doth determine the general commiſſion pro 
tanto. 25 Elix. Lacie's caſe, 1 Leon. n. 363. p. 270. © ſu- 
pra, cap. præcedente. . . 
And to e converſo, if a ſpecial commiſſion of oyer and ter- 
miner, gaol-delivery, or the peace iſſue for a particular town 
or city, not being a county, or for the loca maritima, a ge- 
neral commiſſion of like nature in the county with ſuch a 
TL 1 = <0 „ 


(% But now by 5 E 8 V. cap. 27. and © prius, commiſſion, proceſs, or proceed- 
1 Ann. cap. 8. it is enacted, That no © ings whatſoever in or iſſuing out of 
„ commiſſion either civil or military, © any court of equity, nor any proceſs 
That no patent or grant of any office “ or proceeding upon any office or in- 
«© or imployment either civil or mili- © quiſition, nor any writ of Certiorart, 
«© tary, That no commiſſion of aſſiſe, „or Habeas Corpus in any matter or 
e g t and 7ermincr, gengral gaol deli- © cauſe either criminal or civil, nor any 
« yery, or of aſſociation, writ of admit- writ of attachment, or proceſs for con- 
c tance, writ of / non omnes, writ of © tempr, nor any commiſſion of dele- 
«* affiltance, or commiſſion of the peace * gacy or review for any matters ec- 
«* ſhall be determind by the demile of © cleſiaſtical, teſtamentary, or maritime, 
any king or queen of this realm, but * .or any proceſs thereupon ſhall be de- 
ce ſhall continue in full force for ſix © rermind abated or diſcontinued by the 
months next enſuing notwithſtanding * demiſe of any king or queen of this 
« ſuch demiſe, unleſs ſuperſeded and de- © realm, but ſhall remain in full force, 


« rermind by the next ſucceſſor: And Das if ſuch king or queen had li- 
« alſo no original writ, writ of NY © ved. = N 
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notice, as before, determines the ſpecial comnuihon : But by 
the ſtatute of 2 C3 P. & M. cap. 18. this is helped as to 
ſpecial commiſſions in cities and towns corporate, as hath 
been before ſaid ; but that ſtatute 1s to be intended only of 
towns or cities, as it ſeems, (quere) and extends not to com- 
miſſions of oyer and terminer. 4 C. Inſtit. p. 165. in mar- 
Eine. 5 ; : 

But if there be a general commiſſion of oper and termi» 


ner, or gaol-delivery, or peace for- the whole county, and a 
ſpecial commiſſion of the ſame nature to a liberty, hundred, 


or other precinct, as in a hundred, liberty, or franchiſe within 


the county, and both bear teſte the ſame day, they all Rand, 


Thus it is in Suffolk, where there have been always three com- 


miſſions of gaol- delivery to the juſtices of aſſiſe, one for the 
county at large, another for the franchiſe, another for the 
town of Bury, and they impanel ſeveral grand juries, and {ir 


and act reſpectively by each commiſſion. 


And the juſtices of gaol-· delivery in the franchiſe muſt ſic 


in the franchiſe by the ſtatute of 27 H. 8. cap. 24. and the 
reaſon is, becaule antiently the abbots of St. Edmunds-Bury did 

by virtue of the king's letters patents conſtitute their own jus 

ſtices of gaol-delivery in the franchiſe and town; and there- 


fore the ſeſſions of gaol-delivery is fittelt to be held at Bury; 
but the commithon of Mer and terminer extends tam infra lis 


bertates, quam extra; but of this vide cap. prox. 


But a commiſſion of one nature doth not ſuperſede a come 


miſſion of another nature, as a commiſſion of oyer and ter- 
miner is not repeald by a ſubſequent commiſſion of gaol- de- 
| livery or the peace, nor e converſo, for they are of ſeveral 
natures. 3 Mar. B. Commiſſion 2 4. N 


Theſe things before mentiond are common to all judiciary 


commiſſions; theſe, that follow, more particularly concern 


general commiſſions of oyer and terminer. 
1. Regularly upon the commiſſion of oyer and terminer 


there ſhould iſſue a precept to the ſheriff in the name of 
three commiſhoners at leaſt, whereof one of the quorum, 
and under their particular ſeals bearing date fifteen days at 
leaſt before their ſeſſion, to the ſheriff to return twenty-four 


* for 


. 
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for a grand inqueſt ad inquirendum, Oc. at ſuch a day; and 
the ſheriff is to return his pannel annexed to the precept. 

2. Regularly the commiſſioners of oyer and terminer cans 
not proceed upon any indictment taken before others than 
themſelves. 3 Mar. B. Commiſſion 24. And therefore they 
cannot proceed upon the coroner's inqueſt, or upon an in- 
dictment of felony before juſtices of peace. 

But this rule hath two exceptions. 1. That it is only in- 
tended of a general commiſſion of oper and terminer, for, as 
hath been ſhewn, there may be a ſpecial commiſſion to deter- 
mine a treaſon or felony taken before other commiſſioners 
of oyer and terminer. Plowd. Com. p. 3 90. Caſus com Leiceſter ; 
nay, or by the coroner or juſtices of the peace. 2. That it 
doth not extend to an inquiſition taken before other commiſ- 
ſioners of oyer and terminer ; for it is and always hath been 
the conſtant practice to take indictments before commiſ- 
ſioners of oyer and terminer, as for highways, barretry, for- 
gery, perjury, Cc. and, to try them before other commiſ- 
fioners of oyer and terminer at another ſubſequent ſeſſions; 
and if there were any doubt of that at common law, yet the 
ſtatute of 1 E. 6. cap. 7. hath ſettled it, viz. © That no pro- 

* cels or {uit made before the juſtices of aſſiſe, gaol-delivery, 

„ over and terminer, juſtices of peace, or any the king's 
* commiſſioners, ſhall be in any wiſe diſcontinued by making 
or publiſhing any new commiſhon or aſſociation, or by 
altering the names of the juſtices; but the new juſtices of 
aſſiſe, gaol-delivery and the peace, or other commiſ- 
* ſioners may proceed in every behalf, as if the old commiſ- 
„ ſions, Juſtices and commiſſioners had {till remaind and 
« continued not alterd. 35 On, 
And this gives power to the juſtices of yer and terminer, 
Tc. to proceed upon indictments taken by former juſtices of 
over and terminer, as well in cafes of treaſon or felony, as 
other miſdemeanors. e „ 

In caſe where a ſelon or traitor, &c. pleads to an in- 
dictment taken before juſtices of oyer and rerminer, they 
ought not, (as in caſe of juſtices of gaol-delivery,) to award 
a precept ore tenus to the ſheriff to return a jury, but it 
muſt 
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muſt be by precept in the names aid under the ſeals of the 
commiſſioners, or three of them, whereot one of the quo- 
rum. 4 Co. Inſtit. cap. 30. p. 168. & ibidem cap. 2 8. p.164. 
and the ſheriff ought to return the Panne filed to the 
precept. 


4. But the indictment may be preferd, iſſue joined, pre- 


cept made and returnd, and pritoner tried the ſame day be- 
fore commiſſioners of oyer and zerminer - fee the precedents 
cited 4 Co. Inſlit. cap. 28. p. 164. P. 15 Car. 1. B. R. Croke 


583. relolved per omnes Juſticiarios Angliæ, altho there were 


no commithon of gaol- delivery in that 8 but only of ojer 
and terminer. Accords H. 9 Car. B. R. Chapman's caſe for bar- 
retry before juſtices of oyer and terminer. 2 Roll. Abr. p. 96. 
And the ſame law is queſtionleſs for e of gaol- delivery. 
Tz; 9 Car. B. R. Croke 3 15. 

But in cafes of juſtices of the peace it hach bern held, that 


they cannot try the ſame ſeſlion, that the party ple: ads ro 


the indictment, much leſs the lame he is indicted. 22 B. 4. 


Coron. 44. H. 11 Car. 1. B. R. Croke, h. 438 © 448. adjudged 
in cales not capital, Bumbſted's cuſe in an indictment of ex- 


tortion, and accordingly ruled J. 23 Car. B. R. Pues Cale for 
Cdidous words. 2 H. 2, Kelw. 259. 


But yet it hath been held good even before juſtices of 


pe: ace to receive an indictment, and pur the party, if preſent, 
to plead to it, and try it the fame ſeſſions, J. 14 Fac. B. R. 


Cro. 404. Rice's cale adjudged good, 4 Co. Instit. cab. 28. p. 164. 
without queſtion they may And there can be no difference af- 
ſigned between ſeſlions of the peace and Ser and terminer in 

this caſe, nor between cauſes criminal and capital, for the 


offenſes riſe in the ſame county, and as there goes out a 
ſummons of eaol-delivery, 1o there iſſues a general ſummons. 


of the ſeſſions of the peace; and that all conſtable es, Oc. 
then attend; quod vide Crompt. de Pace, f 232. 4. 2 Co. Inſtr 


; ſuper drticulis cdp. 15. p. 562. 


Vet in reſpect of this contrariety of opinion the uſe hath 
commonly: obtaind, that in cafes not capital both before | ju- 
{tices of oyer and terminer, and of the peace, he, that tra- 
verſeth an indictment, hath time to try it till the next ſeſ- 


4: | ion; 
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ſion; but where the party is in priſon the juſtices of gaol- 
delivery put him to anſwer, and try it preſently. 

But in all treaſons and felonies, as well before juſtices 
of er and terminer or of peace, as well as before juſtices of 
gaol-delivery, the conſtant courſe is to indict the party, put 
him to plead, try him, and give judgment, and all at the 
ſame ſeſſions; and it is fit to hold the courle according to 
the modern uſage ; but it ſeems to me, that in all cafes 
criminal or capital juſtices of oyer and terminer may de rigore 
juris proceed to indictment, trial and judgment the ſame 


* * 


8 „„ 55 e 
5. The court of the general commiſſioners of yer and 
terminer, as likewiſe that of the gaol- delivery and of aſ- 
Hiſe, comes under the name of a court of record in relation 
to thoſe offenſes, that by act of parliament are directed to 
be puniſhed in any court of record; as the ſtatute of 5 6 
E. 5. cap. 14. of foreſtallers, Nc. and the ſtatute of 3 3 H. &. 
cap. 9. of unlawful games, by the opinion of my lord Coke, 
4 Inſlit. cap. 28. p. 164. and according to him, if it be 
limited to be puniſhed in any of his majeſty's courts of re- 
"cor: .:: „%% 
But there is a great authority againſt this, and that in ſuch 
caſes, eſpecially the latter, it only extends to the four great 
courts at Weſtminſter, as upon the ſtatute of drapery, 40 , 
P. M. cap. 5. which is, that the penalties of that act ſhall 
be recoverd by action, bill, plaint or information, or other- 
wile in any court of record, wherein no eſſoin, protection, 


Wager of law, or injunction ſhall be allowd, this extends 


only to the four courts of IVeſtminſter, Gregory's caſe, 6 Co. Rep. 
f. 19. b. Of tillage, labourers, Wc. (e) to be recoverd in any 
of the queen's courts of records, by the opinion of all the 
judges except Catlin, Sanders and Whiddon, extends only to the 
four courts of Weſtminſter, and not to commiſſioners of oyer 
and terminer; but otherwiſe it is, if no court be appointed. 
M. 6 C/ Elix Dy. 236. a. 5 

Again, by the ſtatute of 23 H. 8. cap: 4. againſt brewers 
for ſelling beer by leſs meaſure than is appointed by the act, 
Vol. II. 3 REY the 


(e) 5 Elis. cap. 4. 
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Wy" be bs precept in the names and under the ſeals of the 
commiſſioners, or three of them, whereof one of the 25 
rum. 4 Co. Inſtit. cap. 30. p. 168. & ibidem cap. 28. P. 

and the ſheriff 255 to return the pannel filed to 4 
precept. 

4. But the indictment may be preferd, iſſue joined, pre- 
cept made and returnd, and pritoner tried the ſame day be- 
fore commillioners of oyer and rerminer : fee the precedents 


cited 4 Co. Inſtit. cap. 28. p. 164. P. 15 Car. 1. B. R. Croke 


5383. reſolved per omnes Juſticiarios Anglie, altho there were 
no commiſlion of gaol-delivery in that "cul. but only of ojer 
and terminer. Accords H. 9 Car. B. R. Chapman's cale for Be 
retry before juſtices of oper and terminer. 2 Roll. Abr. p. 96. 
And the fame law is GRIER for juſtices of gaol-delivery. 
7. 9 Car. B. R. Croke 315 

But in caſes of juſtices of the peace it hath bean held, that 


they cannot try the ſame ſeſſion, that the party oleads to 
the indidtment, much leſs the ſame he is indicted. 22 E. 4. 


Coron. 44. H. 11 Car. 1. B. R. Croke, þ. 433 © 448. adjudged 
in cales not capital, Bumbſted's C: fe in an indictment of ex- 


tortion, and accordingly ruled J: 23 Car. B. R. Pue's caſe for 


ſodirious words.” 2 H. 3. Kelw. 259. 
But yet it hath been held good even before juſtices of 
peice to receive an indictment, wad put the party, if preſent, 
to plead to it, and try it the iame ſeſſions, J. 14 Fac. B. R. 


 Cro. 40 4. Rice's cafe adjudged good, 4 Co. 22 cab. 2 8. p. 164. 
without queſtion they may : And there can be no difference aſ- 


ſigned between letlions of the peace and oyer and terminer in 


his caſe, nor between cauſes criminal and capital, for the 
offenſes riſe in the {ame county, and as there goes Out a 


ſummons of gaol-delivery, lo there iſſues a general ſummons 


of the ſeſſions of the peace; and that 1 conſtables, Oc. 


then attend; quod vide Crompt. de pace, . 32. 4 C. Inſtit. 
ſuper articulis cab. 15. P. Fo? OE 
Yet in reſpect of this contrariety of opinion the uſe hath 


commonly obtaind, that in cafes not capital both before ju- 


{tices of oyer and terminer, and of the peace, he, that tra- 
verſeth an indictment, hath time to K it till che next {el- 


4 ſion; 
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ſion; but where the party is in priſon the juſtices of gaol- 
delivery put him to anſwer, and try it preſently. _ 
But in all treaſons and felonies, as well before juſtices 
of oyer and terminer or of peace, as well as before juſtices of 
gaol-delivery, the conſtant courle is to indict the party, put 
him to plead, try him, and give judgment, and all at the 
ſame ſeſſions; and it is fit to hold the courſe according to 
the modern uſage ; but it ſeems to me, that in all cafes 
criminal or capital juſtices of oyer and terminer may de rigore 
juris proceed to indictment, trial and judgment the fame 
ſeſſions. „% I ) eg 
F. The court of the general commiſſioners of oyer and 
terminer, as likewiſe that of the gaol-delivery and of aſ- 
ſiſe, comes under the name of a court of record in relation 
to thoſe offenſes, that by act of parliament are directed to 
be puniſhed in any court of record; as the ftatute of 5 & 6 
E. 5. cap. 14. of foreſtallers, Wc. and the ſtatute of 3 3 H. * 
cap. 9. of unlawtul games, by the opinion of my lord Coke, 
4 Iuſtit. cap. 28. p. 164. and according to him, if it be 
limited to be puniſhed in any of his majeſty's courts of re- 
cord. ) “ 1 
But there is a great authority againſt this, and that in ſuch 
caſes, eſpecially the latter, it only extends to the four great 
courts at Weſtminſter, as upon the ſtatute of drapery, 40 5 


P. & M. cap. 5. which is, that the penalties of that act ſhall _ 


be recoverd by action, bill, plaint or information, or other- 
wile in any court of record, wherein no eſſoin, protection, 
wager of law, or injunction {hall be allowd, this extends 
only to the four courts of II eſtminſter, Gregory's caſe, 6 Co. Rep. 
F. 19. b. Of tillage, labourers, Oc. (e) to be recoverd in any 
of the queen's courts of records, by the opinion of all the 
judges except Catlin, Sanders and WWhiddon, extends only to the 
four courts of Weſtminſter, and not to commillioners of oyer 
and terminer; but otherwiſe it is, if no court be appointed. 
M. 6 & 7 Elix Dy. 236. 2. FF 

Again, by the ſtatute of 23 H. 8. cab. 4. againſt brewers 
for ſelling beer by leſs meaſure than is appointed by the act, 

Vol. II. © the 


(e) 5 Eliz. cap. 4. 
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the penalty half to the king half to the informer to be re- 


coverd by action of debt, bill, plaint or information in any of 
the king's courts, wherein no wager of law, eſſoin, protection 


or privilege {hall be allowd, J. 4 Car. C. B. Croke, p. 112. Far- 
rington's cale : Ruled, that notwithſtanding the ſtatute of 


21 Fac. cap. 4. this information lies in the common bench, 


| becauſe the juſtices of N. prius, oyer and terminer, or of 
the peace, or gaol-delivery cannot hold plea upon this ſta- 
tute, becauſe theſe juſtices cannot allow an eſſoin or pro- 

tection ; and the ſtatute of 23 H. 8. extends only to ſuch 


- courts as can allow a protection, &c. and accordingly I 


have known it reſolved upon the ſtatute of 7 E. 6. cap. 5. 
for wines; and about 23 Car. 2. it was reſolved upon a writ 
of error in the exchequer-chamber upon a judgment given 
in the exchequer for Foly a defendant in an information 
upon the ſtatute of 1 E cap. 15. (whereby the cut- 


ting of timber within fourteen miles of a navigable river 


is prohibited on pain of forfeiting of forty ſhillings for every 
tree, a moiety to the queen, and a moiety to the informer, 
to be recoverd by original writ, bill, plaint or information, 


wherein no eſſoin, protection, wager of law, or injunQtion 


| ſhall be allowd,) that this extends not to the commiſſioners 
of oper and terminer, nor other courts in the country, but 


only to the four courts at Weſtminſter. 1. Becauſe original 


writs are not returnable before them. 2. They cannot allow 
or diſallow proteCtions or eſſoins; whereupon the judgment 


for colts was affirmed ; and yet here is no mention of any : 
court or court of record or his majeſty's courts, but purely upon 


theſe two reaſons. 

| And yet II believe hundreds of informations have been be- 
fore juſtices of er and terminer and aſſiſe, yea and of the 
peace in the country upon ſeveral acts, that have the like 
clauſes, as 35 H. 8. cap. 7. for the preſervation of woods, and 


infinite others according to my lord Coke's opinion, but when 
it hath come to be judicially debated, I have not known it to 


obtain; but the reſolution in Farrington's caſe and in Gre- 
gory's caſe have ſtill been allowd. 8 
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6. Commiſſioners of over and terminer cannot affien a co- 
roner to an approver, nor Juſtices of peace, but juſtices of 


gaol-delivery may. 4 Co. Inſtit. p. 16 5. Stamf. P. C. p. 143. b. 


7. By the ſtatute of 5 E. 3. cab. 11. juſtices of er and 
terminer may iſſue proceſs of outlawry in any county of 
England againſt perſons indicted before them, and alſo a 8858 


utlegatum againſt perſons outlawed. 


8. By the ſtatute of 9 E. 3. cap. 5. juſtices of oper and 
terminer, gaol-delivery, and aſſiſe are to ſend their records 
and proceſſes determind and put in execution to the ex- 
chequer at Michaelmas once every year under their ſeal, to 


be kept by the treaſurer and chamberlains, but are to cake 
out their eſtretes firſt. 


9. All the precepts and proceſſes of juſtices of oyer and termi- 


ner regularly are to be in the names and under the ſeals of the 
Juſtices, (vl. three of them, one of the quorum,); and altho 


at this day there is no other warrant for the execution of 
riſoners condemned, but a calendar left with the ſheriff un- 


der the hand of the juſtice that ſits, yet antiently there was 
a warrant under their hands and 2 and in the names of 


the commiſſioners. Co. P. C. p. 5 
But if the priſoner be in 8 of the ſheriff, the crach 
is there is no need of any warrant or calendar, thr the open 
pronouncing and entring of the judgment Suſpendatur is a 
warrant for the execution, and ſo it is in the king's bench, the 


entry on record of the judgment with a praceptum ft ma- 
reſcallo qudd faciat executionem periculo incumbent, without 
any formal writ or precept of the court is ſufficient, and 


more is not uſual: and the calendar ſubſcribed by the judge 


of gaol-delivery is but a memorial; and Rolle would never 


ſign any calendar, but gave his orders openly in court with 


a charge to the ſheriff and gaoler to take notice of them. 
More may occur touching theſe matters in the next 
chapter. ; 


CHAP. 


— . —— . Pr Cr TEIN 
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CHAP. V. 
Touching juſtices of gaol-delivery. 


T* HIS court is by commiſhon under the great ſeal di- 
1 re&ed commonly to five or any two of them, quorum 
aliquem veſtrüm A. B. vel C. D. unum eſſe volumus ad gaolam 

noſtram comitatits noſtri S. de priſonibus in ed exiſtentibus deli- 


berandis; Tee the whole tenor of the commiſſion. 4 Co. Inſtit. 
cap. 30. p. 168. VV 7 12 

1. By the ſtatute of 8 R. 2. cap. 2. no man of law ſhall 
be juſtice of aſſiſe or common deliverance of the gaol in his 


on country: this ſtatute is expounded by 33 H. 8. cap. 24. 


to be meant of the county, where he dwelleth; and as to 


juſtices of aſſiſe a penalty of one hundred pounds is added, if 
he exerciſes that office in the county where he is born or 
doth inhabit ; but both theſe acts are uſually diſpenſed with 
by a ſpecial non obſtante. 3 3 
By ſpecial privilege by charter granted to the city of Lon- 
don the lord mayor is of the quorum, 2 R. 3. 11. 4. and fo it 
is in the city of Norwich. 55 5 

2. Juſtices of gaol-delivery may proceed againſt priſoners 
(if in gaol) upon inquiſition before the coroner or any other 
_ Juſtices ; and therefore juſtices of peace mult {end in their 
indictments not determind unto the juſtices of gaol-delive- 
ry to be proceeded upon, whether they be felonies or treſ- 
paſſes, if the party be in gaol or ſet to bail. Stat. 4 E. z. 
cab. 2. Ds 
The juſtices of gaol-delivery after their commiſſion 
ſealed do or ſhould iſſue a precept to the ſheriff importing 


thele things, wiz, i 
. 1, That upon ſuch a day and place Venire facias omnes pri- 


ſones in priſond domini regis com predict exiſtentes vel per ipſum per 


manucaptionem dimiſſ. cum eorum attachiamentis & omnibus aliis 


- eorum 
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eorum deliberationem tangent ” penes F remanent. 2. Qud 


Venire facias at the day and place 24 legales homines de quoli- 


bet hundredo ad inquirendum pro domino rege & corpore comitatiis 
predifti. 3. Ac alios 24 probos & legales homines de comitatu 
predifto ad faciendam juratam inter dominum regem © priſones 
prediftos. 4. Et proclamari facias diftam deliberationem gaols 
in omnibus civitatibus, burgis & aliis locis, quod omnes, qui ſequi 
voluerint verſus >riſones prediftos pro domino rege vel ſeipſis, 
ad tunc fint ibi in forma juris proſecuturi. 5. Scire facias etiam 
omnibus Fuſticiariis ad pacem comitatis prædicti, coronatoribus, ca- 
pitalibus conſtabulariis pacis, majoribus, ballivis, ſeneſcallis mag- 
natum, ballivis hundredorum & libertatum, quod tunc ſint ibi ad 
faciendum quod ad officium ſuum pertinet, & tu ad tunc ſis ibi 
una cum ballivis & miniſtris ſuis ad faciendum ea, que tuo © co- 


rum officio incumbunt. 6. Et habeas ibi tam nomina Juſticiario- 


rum ad pacem, coronatorum, capitalium conſtabulariorum pacis, 


ſeneſcallorum magnatum, ballivorum hundredorum & libet 8 
quam juratorum predictorum, hoc præceptum. 


This precept is made in the king's name, or in the name 


of the juſtices of gaol- delivery: Vide formam inde Raſt. Entries, 
8 385. a. Gaol- delivery 1. Venire facias de quolibet hundredo 


24 tam milites, quam alios (), & de qualibet villatd, ubi dict! 


priſones indictati exiſtunt, quatuor homines & prepofitum ad 


faciendum ea, que ex parte domini regis tunc ividens injun- 
gentur. 
This is not ed the ſummons of the FP formerly, 


"nos altogether unlike the ſummons of the ſeflions of the 
peace, quod vide Crompton de Pace, p. 232. a. Which is in the 


king's name, and ſo may this with the Teſte of the chief 
juſtice: Or it ſeems it may be in the name of the juſtices of 
gaol- delivery and under their ſeal ; vide fimile in Holcroft's 
caſe, Co. Entries 55. by the jutices of gaol- delivery for the 
verge; this precept is accordingly returnd, the juſtices of 
peace, coroners, mayors, bailifts of hundreds and liberties, 


conſtables of hundreds, ad names of the grand inqueſt re- 


tund and called in order. 


Vol. II. 1 4. And 


(Y The words in Raſtcl are liberos & legales homincs. 
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4. And therefore it hath never been a queſtion but that 


the juſtices of gaol- delivery may take an indictment, try and 


give judgment the ſame day. 22 E. 4. Corone 44. 


5. But altho this ſolemnity of ſummons of the gaol-deli- 
very may be and ſhould be uſed, yet they may command the 
ſheriff ore temu to return a pannel without any precept in 
writing to him, (as is neceſſary in cafe of juſtices of er and 
terminer,) and the reaſon is given, becauſe there is a general 
command to the ſheriff by the ſummons of the gaol- delivery 
to return twenty-four to try priſoners. 4 H. 5. Enqueſt 5 5. 
4 Co. Inſtit. cap. 30. p. 168. 


6. They may deliver by proclamation perſons impriſond, 
where either no indictment is preferd, or an indictment pre- 
ferd and ignoramu found, which is ſaid cannot be done by 


Juſtices of oyer and terminer, or of the peace. 2 R. 3. Co- 


rone 47. : „„ TS 
7. They may originally take indictments of felony of ſuch 


_ priſoners, as are in gaol; this hath been accordingly reſolved 
and is the conſtant practice, and ſo may juſtices of oyer and 
terminer : So that when the priſoner is in gaol, both have a 


concurrent juriſdiction. 4 Co. Inſtit. cap. 30. p. 168 & 169. 


and accordingly it was reſolved in the cate of Apharry and Mor- 
gan, P. 29 Elix there cited. And therefore the caſe of 3 
Mar. B. Commiſſion 24. and Paſch. 3 2 Elix B. R. Purſell's caſe, 
Croke, n. 10. p. 179. wherein it is ſaid, that juſtices of gaol- 
delivery cannot take an indictment, unleſs they be alſo ju- 
ſtices of peace, and then they may take an indictment as 


Juſtices of peace, and try him as juſtices of gaol-delivery, is 
to be intended, where the offender is at large and out of 


priſon, for if he be in priſon, the indictment againſt him 
may be taken before them as juſtices of gaol-delivery, or as 


juſtices of oyer and ter miner, or of the peace. 

8. And therefore juſtices of er and terminer, gaol-deli- 
very, and of the peace may make up their record by all 
three of the powers; and if it be good by one commillion 


or by the other, it is good and not erronious, and the beſt 
ſhall be taken for the king. 9 H. 7. 9. a. 2. Mar. B. Commil- 

Eons [ Jo 4 um 
fon 24. Cromp. Juriſdiction de Courts 225, 
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9. If a perſon be let to bail, yet he is in law in priſon, 
and his bail are his keepers, and therefore the juſtices of gaol- 
delivery may take an indictment againſt him, as well as if 
he were actually in gaol ; but he that is let to mainpriſe is 
not in cuſtody, 2 1 H. 7.33.4. 9 E. 4. 2. a. 39 H. 6. 27. b. 


in the one caſe the entry is traditur in ballium, in the other 
 deliberatur per manucaptionem. 


10. They may take an indictment againft perſons for high 


treaſon, if they be in gaol, and may try and give judgment 


upon them, as well as commiſſioners of yer and terminer a- 
gainſt the opinion deliverd H. 15 Fac. B. R. Bumpſted's cafe. 
This appears by the ſtatute of 1 E. 6. cap. 7. vide 4 Co. 
Inſtit. p. 169. C libros ibi, and it is conſtant experience. 
1 1. By the ſtatute of 1 E. 6. cap. 7. the ſubſequent com- 
miſſioners of gaol- delivery wn” ge to give judgment upon 
a perſon reprieved after conviction, and altho it be made a 


quere, Dy. 205. a. Whether they may as well award execu- 


tion upon a judgment given by the former commiſſioners of 
gaol-delivery, Cc. yet it ſeems to be without queſtion they 
may. 1. Upon the very common law, if a perſon be in- 
dicted and outlawed for felony before juſtices of peace, yet if 

he be in priſon the juſtices of gaol-delivery have power to a- 


ward execution upon that outlawry, for they are conſtituted 


ad gaolam deliberandam 15 H. 7. 5. b. agreed, and certainly if 
there had been any doubt of that, the ſtatute of 1 E. 6. would 


| have made as ſpecial a proviſion for awarding execution upon 
a judgment given by former commiltoners, as for giving judg- 


ment upon a conviction before them. 2. But if there were 
any doubt thereof at common law, yet the ftatute of 1 E. 6. 


cap. 7. hath ſufficiently enabled them thereunto by the laſt 


clauſe thereof, viz. that notwithſtanding the altering of the 

commiſſions of aſſiſe, her and terminer, gaol-delivery, or 

the peace the new juſtices may proceed in every behalf, as 
F the old commiſſions or commiſjioners had continued not al. 

aan 5 | 


12. They may receive appeals by bill agairſt any perſon 


being in gaol. 


13. They 
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13. They may aſſign a coroner to an approver, and make 
out procels againſt the appellee in a forein county by the 
ſtatute of 28 E. 1. 


14. The ſheriff is to deliver unto the juſtices of gaol-de- 


livery the names of all perſons in gaol, or that are bailed 
or let to mainpriſe by him for felony by the ſtatute of 3 H. 7. 
5 4 If a ſtatute limit ſpecially an offenſe to be heard 
and determind by the juſtices of peace, as that of 3 H. g. 
cap. 5. it is doubtful whether juſtices of gaok-delivery, yea of 


oyer and terminer may hear and determine it; but upon the 
ſtatute of 7 H. 7. cap. 1. which ſpeaks only of juſtices in the 
county, either the commiſſioners of Mer and terminer or 


gaol-delivery may hear and determine it. 


16. By the ſtatute of 3 H. 8. cap. 12. The juſtices of gaok _ 
delivery or of the peace have power in open ſeſſion to reform 


all pannels returnd before them by putting out and putting 
in names of perſons, which pannels fo reformed ſhall be 


accordingly returnd by the ſheriff: And note, this command 


15 ore ten. ap 
And hence it comes to paſs, that altho upon trials of felons 


in the king's bench or oyer and terminer, if the priſoner chal- 
lenge twenty peremptorily, as he may, ſo that there be not 
Aufficient remaining of the pannel, there is to be a Tales granted 
by precept returnable, as the caſe requires, yet before juſtices of 
gaol-delivery the priſoner gets no time by it, for the ſheriff 
by the command of the court ore tenus may enlarge the pan- 


nel without any formal precept: Vide Stamf. P. C. Lib. III. 


cap. 5. fol. 155. b. and therefore Tales are not granted by 


precept before juſtices of gaol- delivery, which much expedites 


all buſineſs before them. = 
17. By the ſtatute of 9 E. 3. cap. 5. The records before 


them determind are to be deliverd to the treaſurer and cham- 


berlains of the Exchequer at Michaelmas yearly. 

18, By the ſtatute of 34 H. 8. cap. 14. The clerks of the 
crown, clerks of aſſiſe, and clerks of the peace are to cer- 
tify into the king's bench the names of all perſons outlawed, 


attainted, or convicted, and upon letter from the juſtices a- 
8 forelaid 
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foreſaid certificates ſhall be made of ſuch perſons outlawed, 


_ or convict, to the juſtices of gaol- delivery. 
9. Juſtices of gaol-delivery may ſend priſoners by Ha- 


1 75 pus to the ſheriff of another county, and a precept 


to the ſheriff of that other county to receive them, namel 


for a felony committed in that county, tho that county be 
out of the circuit of the juſtice, that ſends them; and tho I 


once knew it ſcrupled, yet I think the law is clear in it; ; 


vide 1 & 2 B & M. cap. 13. in fine; for of neceſſity the ju- 
ſtices of gaol-delivery have in ſome caſes power out of the 


precinQs of their county or circuit; as where an approver 


appeals a perſon i in a forein county, and this is certified, as it 
ought, to the juſtices of gaol-delivery, where the approver 
zs, the juſtices of gaol-delivery may make out proceſs of ca- 


pias, and it ſeems alſo of exigent againſt the appellee, and 


yet he is neither in gaol nor in the ſame county. 29 E. 3. 
42. 4. Corone 46 2. 


But upon an inquiſition before the coroner returnd before 


juſtices of gaol-delivery they cannot make proceſs of outlawry: 


wide petitionem inde in parliamento 29 E. z. n. 22. fed non ob- 
tinuit, but the anſwer was only, Soit J auncient ley fur ceo uſe. 

20. A. and B. are indicted before the juſtices of peace of 
Middleſex, and according to the ſtatute of 4 E. 3. cap. 1. the 
indictment is deliverd over to the juſtices of the gaol- delivery 


of Newgate : A. appears and is tried and acquitted, B. ap- 
pears not. 1. The juſtices of peace cannot make out proceſs 


againſt B. becauſe the record is not before them. 2. The 
jultices of gaol- delivery carnot make out proceſs returnable 
before the juftices of the peace, becauſe another court. 3. By 
ſome opinions the juſtices of gaobdelivery may make out 
proceſs to the outlawry returnable at the next ſeſſions of 


gaol- delivery; but others thought they had no ſuch pow- 


er, for their commillion is to deliver the gaol, and not 


to iſſue proceſs againſt them that are out of gaol, neither 


Can they proceed to the outlawry before themſelves, as com- 
miſſioners of oyer and terminer, becauſe the indictment was 
taken before other juſtices, vi, of the peace: It was there- 


fore held the entire record muſt be removed into the king's 


Vol. II. K bench 
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bench by certiorari, and from thence proceſs of outlawry 
may go againſt B. T. 11 Car. B. R. 2 Kol. Abr. 96. Storie's 
caſe, who in this caſe was outlawed before the juſtices of 
peace, and the outlawry therefore reverſed. 


21. By the ſtatute of 26 H. 8. cap. 6. The juſtices of 
peace and gaol-delivery in the counties adjacent to Wales have 
| power to hear and determine counterfeiting, walhing, or clip- 


ping of coin, murder, burnings of houſes, manſlaughter, 
robbery, burglary, rapes, and other felonies, and the acceſſa- 


ries thereof committed in Wales, or any lordſhip marcher, Tc. 
as if committed in the fame adjacent county: This is re- 
peald as to treaſons by the ſtatute of 1 & 2 P. © M. cap. 10. 


but ſtands in force as to other felonies. 


22. By the ſtatute of 27 H. 8. cap. 24. | The power of 


making juſtices of eyre, of aſliſe, gaol-delivery, and of the 


peace in counties palatine and franchiſes is reſumed, and the 


{ame are to be made by letters patents under the great ſeal 


of En land. 5 | | . . 
But they ſhall hold their ſeſſions only within ſuch franchiſes 
and liberties, and in none other places, as the juſtices of the 
ſaid liberties lately have commonly uſed within the ſaid liber- 
ties; and that no perſon within the ſaid liberties be compel- 

lible by authority of this act to appear out of the ſame be- 
fore other juſtices of aſſiſe, gaol-delivery, or of the peace, 
than thole named by the king to fit within the ſaid li- 
| berties. J 8 
Buy this ſtatute, 1. Theſe juſtices ſitting within exempt 
franchiſes or counties palatine are now the king's courts and 
the king's juſtices, and therefore a certiorari iſſuing out of 
the king's bench to thele juſtices fitting in Durham or the 
| Cinque-ports ought to be obeyed as by other Juſtices out of 


franchiſes. 2. That yet where franchiſes of this nature 


were antiently granted to abbots to make juſtices of gaol-de- 
livery to fit within franchiſes, as for inſtance in the franchiſe of 


St. Edmunds-Bury, there is a ſpecial commiſſion of gaol-delj- 
very for that franchiſe. 3. That this reſtriction of ſitting 
within the franchiſe extends not to the commiſſion of oyer 
and terminer, for that extends tam infra libertates, quam ex- 
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mine miſdemeanors within the franchiſe : And this I did 
once in a ſeſſion in the county of Suffolk, which by reaſon 
of fickneſs at that time could not be held in Bury, viz, I 
kept the ſeſſion for the whole county by virtue of the com- 


miſſion of oyer and terminer. 4. This reſumption extends 


not to cities and boroughs, but they are ſpecially excepted, 
and particular proviſion for the biſhops of Ely, Durham and 
York to be juſtices of the peace only within their franchiſe. 

23. By the ſtatute of 6 R. 2. cap. 5. they are to hold 


their ſeſſions in the principal towns, where the county-court 


is held; but this is but directive not coercive, for the judges 


may and uſually have appointed their ſeſſions at their plea- 


lure 1 in other places. 


CHAP. VI. 


7 ouching the power of W of aſſiſe 
and niſi Prius with relation to felony. 


T HE ſettled * of granting + if prius Was =; the ſta- 


tute of 27 E. 1. de finibus, cap. 3 
By the conſtruction made of that " 11 a man * in- 
dicted in the country, and that indictment removed by cer- 
tiorari, and the body of the priſoner by habeas corpus into 
the king's bench, and there he pleads not guilty, after that 


ſtatute and before che ſtatute of 6 H. 8. cap. 6. the tranſcript 


of the record might be ſent down by iff prius to try that 
iſſue. 22 E. 4.19. 5 Mar. B. Coron. 231. Statute 42 E. . 

cab. 11. 4 Co. Rep. 43. b. Bibith's caſe. 

And the like may be done in an appeal, 21 E. 7.346 6 
2 & 3 P. HM. Read's cale, Dy. 120. 4. Raſt, Entries in title 
Appeal per totum, 8 H. 1 Coron. 49H. 


Upon 
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Upon the ſtatute of 27 E. 1. cap. 3. and the ſtatute of 
14 H. 6. cap. 1. there hath been variety of opinion touching 
their power in caſes of felony : Some have thought, that by 
virtue of thoſe ſtatutes they had originally a power to hear 
and determine felonies without any other commiſſion, tho as 
to treaſon concerning coin upon the ſtatute of 3 H. 5. cap. 7. 


it is expreſly directed, that they ſhall have a vommiſſion for 


the hearing and determining that offenſe; thus Stamf. Lib. II. 


cab. 5. f. 57 & 58. Again, others have thought, that they 


have not any ſuch original power without a ſpecial commit- 


ſion enabling them to hear and determine felonies originally; 


but that commiſſion, as it ſeems by the ſtatute of 27 E. 1. 


cab. 3. is called a writ, but is in truth no other than a com- 
miſſion, for all aſſociations are commiſſions, and then the 
naming of them juſtices of niſi prius is nothing elſe but the 
deſcription of thoſe perſons, to whom commiſſions of gaol- 
delivery ſhall be directed, and ſo they are no other but juſti- 
ces of gaol-delivery. 1 ” WT, 

Others have thought, and that truly, that the juſtices of 
niſi prius have not any original power of hearing and de- 
rermining indictments of felony without a ſpecial commiſ- 
ſion for that purpole, but that by virtue of the acts of 27 


E. 1. and 14 H. 6. they have a power to determine ſuch felo- 


nies only, as are ſent down to trial before them; as they 
have power by the ſtatute of Weſtm. 2. (a) to give judgment 
in allites of darrein preſentment and quare impedit, where an 


iſſue is brought down to trial before them, tho they have no 
power originally to hold plea in a quare impedit. 


And that this was the meaning of the ſtatute of 1 4 H. 6. 
cap. 1. and tho it {peak of all cafes of felony and of treaſon, yet 


it is intended only of ſuch felonies or treaſons as were at iſſue 
and brought down before them to be tried by ni prius, ap- 
ears in this, that as to thoſe points of treaſon, which were 


| enacted by 3 H. 5. cap. 7. it is exprelly enacted by that ſta- 


tute, that they {hall have commiſſions to hear and determine 
them, and ſo as to thoſe they needed not the aid of a new 
{tatute to enable it. 2 5 

4 Now 
Eon ; (a) cap. 30, See 2 Co. Tuſtit, 424. 
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Now as to the uſage thereupon. 
1. In caſe of appeals. If iſſue be joined and ſent down by 
niſi prius to be tried, antiently indeed they did not proceed to 


judgment, but if the defendant were acquitted, they did by 
the ſame jury inquire, 1. Of the damages. 2. Of the ſuffi- 


ciency of the plaintiff, z. Of the abetters; and this inqueſt 


being returned into the king's bench, there judgment and exe- 
cution were made, quod uide 8 H. 5. 6. Coron. 463. yea and 


by Fairfax, 22 E. 4. 19. If the plaintiff were nonſuit at 
the 7, prius the juſtices of niſi prius ſhould only record it 


and remit the record into the king's bench, and not arraign 


the priſoner at the king's ſuit. 

But the later practice and authority! 18 otherwiſe, Viz. That 
they may not only inquire of the abetters but alſo give judgment 
againſt them; and, if the plaintiff be nonſuit, may arraign the 
priſoner at the king s ſuit, and give judgment and make exe- 
cution. Dy. 120. 4. Reads caſe, And 1o if he be convict of 
manſlaughter upon an appeal, the juſtices of nifi prius allow 
his clergy, 4 Co. Rep. 43. b. Bibith's caſe; and this it ſeems is 
warranted by the conſtruction of the ſtatute of 14 H. 6. cab. i. 


for the ſtatute of Weſim. 2. cap. 12. (b) extends not to this 


cale, eſpecially of arraigning the priſoner upon a nonſuit. 
2. As to an indictment of felony or treaſon removed out 


of the county by certiorari, and, the party pleading, the re- 


cord is ſent 22 by niſs prius to be tried, the judges of nif 


prius may upon that record proceed to 8 and judgment 


and execution, as if they were juſtices of gaol- delivery by 


virtue of the ſtatute of 14 H. 6. cap. 1. 


But if there were any queſtion upon that ſtatute, yet the 


ſtatute of 6 H. 8. cap. 6. which extends to all juſtices and com- 
miſſioners as well as thoſe of gaol-delivery and of the peace, en- 


ables the court of king's benen to ſend. to them the very re- 
cord itſelf, and by ſpecial writ or mandate to command oe 


to proceed to trial and judgment upon ſuch iſſue joined; 


they may command the juſtices, before whom the r 
was taken, to proceed to hear and determine the lame, if no 
{uch as were joined, 
Vol, II. 3 CHAP, 
(10 2 Co. Taftit, 383. 
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CHAP. VII. 


Concerning the commiſſion of peace and 
| the power thereof in relation to felo- 


7¹ CS. 


AT common law there were  ronfervators of the peace aſ- 


ſigned by the king by commiſſion. 
But the firſt eſtabliſhment of juſtices of the peace was by 


the ſtature of 1 E. 3. cap. 16. Good and lawful men ſhall be aſ= 


ſigned in every county to keep the peace. 
Ard by the ſtatute of 18 E. 3. cap. 2. Two or three of the 


beſ} reputation in the counties with other wiſe and learned in the 
law ſhall be aſſigned by the king s commiſſion to hear and deter- 


mine felonies and treſpaſſes done againſt the peace in the ſame 


counties, and to inflick puniſhment reaſonably according to law 


and reaſon, and the manner of the deed; and this ſtatute di- 


rected their power of hearing and determining, as well as 


keeping the peace. 
In purſuance of theſe ſtatutes and of other ſtatutes ( 4) 


relative to Juſtices of peace they have a commiſſion of the 
peace under the great ſeal directed to them. 
And this commithon conſiſted antiently of three clauſes of 


Aſſienavimus, and now of two. 
The firſt is, Aſſignavimus vos conjuntiim & divifm & quem 


libet veſtriim ad pacem noſtram in com Cant” conſervandam, &c. 


And this makes every of them conſervators and juſtices 


of the peace for thole acts, that are performable: by one 


juſtice. 


The ſecond is, Aſſi ignavimw vos & quoſlibe duos vel plures 
veſtrim, quorum aliquem veſtrim A. B. C. Oc. unum eſſe volu- 
mus, juſticiarios noſtros ad inquirendum per ſacramentum Pro- 


borum O legalium hominum de comitatu predifto, per quos rei 


1 Veritas 


(a) 34 E. 3. cap. 1. 2 II. 5. cap. 1, 


1 


A 
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veritas melins ſciri poterit, de omnibus & omnimodis feloniis, 


veneficiis, incantationibus, arte magica, ſortilegiis, tranſęreſſioni- 


bus, foreſtallariis, regratariis, ingroſſariis, extortionibus quibuſ= 
cunque : Ac de omnibus & ſingulis aliis malefactis D offenfis, de 
quibus juſticiarii pacis noſtre legitime inquirere poſſunt aut de- 
bent, 155 quoſcunque & qualitercunque in comitatu predifto 


fall & perpetratis, vel que in poſterum ibidem fieri conti- 


gerit; and then goes to ſome particular offenſes, and 


to inſpect: indictments taken before them or before former 
juſtices of the peace, and to make procels againſt perſons in- 
dicted, quouſque capiantur, reddant ſe, vel utlagentur : Ac om- 


75 & fingula felonias Tc. & cetera præmiſſa fecundum legem 
& conſuetudinem regni noſtri Angliz audiendum & terminan- 
dum, and to do execution thereupon. | 


A proviſo if a caſe of difficulty ariſe, then to DN judgs 


ment till the juſtices of aſlſiſe come into the county, Cc. 


So that the commiſhon gives a perſonal power to every 


juſtice of peace by the firſt clauſe, but by the ſecond gives 


to them or two of them, whereof one of the quorum, power 


to hear and determine felonies, Wc. 


But belides theſe powers ſpecially given them by their 
commiſſion and the general acts of parliament touching jus 


ſtices of peace, there are divers ſubſequent ſtatutes, that give 


them powers, ſometimes to one juſtice, nete to two, 
ſometimes in their ſeſſions, ſometimes out of their ſeſſions, 


which it were too long here to recite ; I ſhall only apply 


myſelf to that power, that they have by their commithon 


or Otherwiſe in relation to treaſons, felonies, and capital 


offenſes. 

I. And in the ff place tonching the ſecond Aſi gnavimus, 
whereby they have power to hear and determine. 

Without this clauſe they have no power to hear and FX 


termine felonies or other matters, for the bare making of 
them juſtices of peace without this clauſe doth not give them 


power to hear and determine indictments: vide Stam BG: 


Lib. II. cap. 5. f. 58. a. And therefore in all returns or making 


up of records before juſtices of peace touching indictmerts 
OL Convictions, they mult be mentiond to be juſtice s of peace, 


Nee 
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nec non ad diverſa felonias, tranſereſſiones, & alia malefa&a in 
eodem comitatu perpetrata audiendum & terminandum aſſignat”. 


Vet this clauſe doth not make them juſtices of oyer and 
terminer, for that is a diſtinct commiſſion of another nature, 


as hath been ſhewn ; and therefore thoſe acts of parliament, 
that create new offenſes and limit them to be heard and de- 


termind before juſtices of er and terminer only, give not 
thereby power to the juſtices of peace in ſuch caſes, unleſs 


alſo named in the act of parliament. 


As the ſtatute of 5 Elix cap. 14. of forgery, 3 H. 7. cap. 


13. conſpiring the king's death, 33 H. 8. cab. 12. murder in 


the king's palace, 8 H. 6. cab. 12. embezzeling records, 33 


H. 6. cap. 1. embezzeling maſter's goods, 2 G3 E. 6. cab. 24. 


ſtroke in one county and death in another, acceſſary in one 


county to a felony in another; for theſe ſtatutes limit the 


puniſhment of thele offenſes to ſpecial judges appointed by 


the acts themſelves, or to juſtices of er and terminer, under 


which appellation generally in ſtatutes juſtices of peace come 


not. 9 Co. Rep. 118. b. Co. P. C. cap. 41. p. 103. Dalt. cap. 


As touching high treaſon it is not mentiond in their com- 


miſſion, and they have no power to hear and determine it 


by the general words of their commiſſion. 
But a juſtice of peace upon complaint of a treaſon may 


examine and commit the offender to priſon, and take infor- 
mations touching it, for it is a breach of the peace, and in 
order to the contervation thereof he may commit the offen- 


der to gaol in order to farther proceeding againſt him by ju- 
ſtices of oyer and terminer or gaol-delivery. _ : 
But by ſome acts of parliament juſtices of peace may take 


indictments of particular treaſons, but thoſe preſentments 


they mult certify into the king's bench or gaol-delivery, as 
the caſe ſhall require; as upon the ſtatute of 5 El. cap. 1. 
for maintaining the authority of the ſee of Rome, 13 Eliz. 
cap. 2. for bringing in bulls for abſolution, Agnus Dei, Tc. 


23 Elix cap. 1. for withdrawing and reconciling, or being 


withdrawn from the king's alligcance. 


I : By 


(% New Eait. cap. 40. P. 188. 
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By the ſtatute of 3 H: 5. cap. 7. as to treaſon for 1 Occ 
power was given to the juſtices of peace to inquire and make pro- 
cels thereupon, and antiently that clauſe was put into their com- 
miſſion, but now omitted; for by the ſtatute of 1 Mar. cap. 1. 
the act of 3 H. 5. cap. 6. is repeald, and conſequently the act 


of 3 H. 5. cap. 7. that . power to Juſtices of peace to in- 
quire touching it. 


By the ſtatute of 26 H. g. cap. 5, power 18 given to juſti- 
ces of peace to the adjacent counties to hear and determine 
counterfeiting and clipping of coin, and murders and other 


felonies in Wales ; but this allo as to treaſons is repeald by 
the ſtatute of 1 25 2 P. © M. cap. 10. 8 


As touching felonies. 


It is true, That by the antient ſtatutes of 6 E. 1. cap. 9. 
and 4 E. 3. cap. 2. murders and manſlaughters were to ſtay 
till the a delivery. 

But by the ſtatutes of 18 E. 3. cap. 2. 34 E 3. cab. 1. 17 
R. 2. cap. 10. tho they do only mention felonies, and do not 
expreſly mention murders and manſlaughters, and altho the 
commiſſion of the peace mention not murders by expreſs 
name but only felonies generally, yet by theſe general words 
in theſe ſtatutes and this commiſſion they have power to hear 
and determine murders or manſlaughters, and thus it hath 
been reſolved 5 E. 6. Dy. 69. a. Pref. to 10 Co. Rep. againſt 
the opinion of Fitgherbert | in his Fury of Peace, and 9 H. 4. 
24. Coron. 457. 

Por till the ſtatute of 13 R. 2. cap. 1. 2 general 3 of 
all felonies had pardond murder; and tho that ſtatute re- 
quire the word murder to be expreſſed, yet that is with rela- 
tion only to pardons, and not to reſtrain the extent of the 
word felonies in a commiſſion. 
And therefore I know not what my lord Coke means in his 
comment upon the ſtatute of Glouceſt. cap. 9. 2 Inſt. 5.316. 
where he faith, that juſtices of peace cannot take an indict- 
ment of the killing of a man ſe defendendo, becauſe not within 
their commiſſion, but juſtices of gaol-delivery may; for if ju- 
ſtices of peace have power to hear and determine murder or 
manſlaughter, it ſeems they may take an indictment of ſe de- 


Yah. M fendendo, 


D 


46 Hiſtoria Placitorum Corona. 


— —— — 


fendendo, for the coroner may take an indictment of ſe defen- 
dendo. 3 E. 3. Coron. 286. Co. Entries 354+ a. Compt. Juſtice 
28. a. Holme's caſe, and fo may juſtices of peace againſt 
the opinion of Stamford, f. 15. l. But tho juſtices have this 
= | power, yet they do not ordinarily proceed to the hearing and 
| determining of murder or manſlaughter, and rarely of other 
| | | _ offenſes without clergy, and the realons are, 


1. The monition and clauſe in their commiſſion in caſes 


of difficulty to expect the preſence of the juſtices of aſſiſe. 
* = 2. The direction of the ſtatute of 1-& 2 P. & M. cap. 13. 
| 


which direQs jultices of peace in caſe of manſlaughter and 
| other felonies to take the examination of the priſoner and the 
| information of the fact, and put the ſame in writing; and 
| then to bail the priſoner, if there be cauſe, and to certify 

E.- the ſame with the bail at the next gaol-delivery ; and there- 
fore in caſes of great moment they bind over the proſecu- 
| tors, and bail the party, if bailable, to the next gaol-deli- 
| very; but in ſmaller matters, as petit larciny and ſome caſes 
| within clergy, they bind over to the ſeſſions, vide Dalt. cap. 

| 20. (e); but this is but in point of diſcretion and conveni- 
| ence, not becauſe they have not juriſdiction of the crime. 

. buy force of this commiſſion they may take an inquiſition 

Ill. touching felo de ſe, if not inquired before by the coroners ; 

l | and tho the coroner's inquiſition is to be ſuper viſum corporis, 
| this needs not, but it is traverſable. Co. P. C. p. 55. 

I hey may proceed upon an indictment taken before for- 
mer juſtices of the peace in the county by the ſtatute of 1 1 
H. 6. cap. 6. and 1 E. 6. cap. 7. but cannot proceed upon an 
indictment taken before commiſſioners of oyer and terminer or 


N 5 gaol- delivery. Lamb. Juſtic. p. 551. „„ 
1 But if an indictment be taken before the ſheriff in his 3 
f 5 urn by the ſtatute of 1 E. 4. cap. 2. thoſe indictments are 4 
ill to be deliverd to the juſtices of peace at their next ſeſſion, 2 
"a and they may proceed upon thoſe preſentments. . 1 
. Tho they have power to hear and determine felonies, yet 1 
| 1 1. They cannot deliver a perſon by proclamation, (as juſtices | 
ll * of gaol- delivery may, ) till an inquiſition taken; but if an in- 
| - 4 8 8 quiſition 
5 (e) New Edit. p. 10). 
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quilſition be taken, and an ignoramus found, they may deliver 
him. as it ſeemeth, Crompt. de Pace, f. 9. b. 2. The y cannot 
aſſign a coroner to an approver. 

Tho this be not a commiſſion of over md terminer, yet 
by the opinion B. Commiſſion 8. a commiſſion of Her and ter- 
miner in the county determines the ſecond Aſignavimus of the 
commiſſion of the peace ad audiendum & ter minandum, quod 
quere. 

A general commiſſion of the peace in a county in two 
caſes doth not determine the power of former juſtices 
of peace. 1. Where they are juſtices by charter, ſuch 
as are in London, 1 c. for theſe are perpetual and 
not amoveable. 2. Juſtices i in a particular city or corpora- 
tion, parcel of a county, by commiſſion are not ſuperſeded 
by a new commiſſion granted for the whole county by the 
ſtatute of 2 T 3 FE & M. * 18, Vide Statute 11 H. ; 
2 6. 

If the king by charter grant to a corporation, that the 
mayor and recorder ſhall be Juſtices of peace within the city, 
whereby they are juſtices in perpetuity by charter, yet if 
there be no words of excluſion, the juſtices of peace of the 
county have a concurrent juriſdiction with the juſtices by 
charter, and fo it is, if they be juſtices by commiſſion in the 
town or city: Or the king notwithſtanding that charter may 
grant a commiſhon of the peace ſpecially ; in that city or 
county, and they will have a concurrent juriſdiction with 
the juſtices by charter. 

But if this franchiſe of being juſtices be granted, ita qudd 
juſticiarii comitatiis ſe non intromittant, then, tho a ſubſequent 
commiſſion be granted in the county at large, it ſeems they 
have no juriſdiction in this corporation or town. 20 H. J. 8. Caſe 
de Abbe de St. Albans; quere tamen, whether the indictment 
or ſeſſion in the franchiſe be void or only a contempt in the 
juſtices : This was heretofore moved between the juſtices of 
| the peace of Surrey and the borough of Southwark, but ne- 
ver reſolved ; but {ome thought it to be like the cal of the 
bailwick of , liberty and retorna brevium granted, ita quod 
TIcecomes non intret, if the ſheriff execute a writ within the 


liberty, 
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tiberty, the execution is good, but the ſheriff puniſhable for 


infringing the franchile. 


By the ſtatute of 4 E. 3. cap. 2. the juſtices of the peace 


ought to deliver all their preſentments to the next ſeſſion of 


gaol- delivery, where they ſhall be finally heard and deter- 


mind. 

It is true the juſtices of peace may ſo deliver them over, 
and if they deliver them ſoover, the juſtices of gaol- delivery may 
proceed to determine them, as well as upon the coroner's in- 
queſt, namely if the offender be in gaol, but otherwiſe not. 


But this delivery over of the preſentments at the ſeſſions 


is neither uſual nor neceſſary at this day, for that ſtatute was 
made when the juſtices of peace had only power to inquire 
and not to determine. 10 
But by the ſtatute of 18 E. 3. cap. 2. their commiſſions 
were to hear and determine, and ſo were all the commiſſions 
of the peace made after that ſtatute, ſo that after that ſta- 


taken before themſelves. 


Tho commiſſioners of er and terminer may indict and 


try at the ſame ſeſſion, n (as before) it hath been ruled 


(therwiſe in caſe of juſtices of peace, unleſs by conſent. 
But certainly conſtant uſage and learned opinion mult give 


q = O * .* 
hat expoſition upon thoſe reſolutions, that it muſt extend 


only to popular actions or indictments for miſdemeanors, and 
not in caſes of felony, for here they may and do proceed de 
die in diem and at the {ame ſeſſions, and ſo much is intima- 


ted in Bumſted's caſe, H. 11 Car. 1. () ſupra, cap. 4. p.28. and 
Coke 4 Inſtit. cap. 28. p. 164. exprelly faith it is common experi- 


ence, and reaſon {peaks for it, as well as in the caſe of the 


commiſſion of oyer and terminer, the ſeſſion being in the fame 
county, and with a public ſummons preceding every general 


1elhons. . 
The ordinary courſe of proceeding is in their ſeſſions, 


which are of two kinds, viz. private ſeſſions, or public 
Touching the former I ſhall {ay nothing, for it is or- 


dinarily for the diſpatch of country buſineſs, or about ale- 
houles, poor, C. The 
4 (..) Cre. Car. 438, 448. 


tute they might, if they pleaſed, determine the preſentments 
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The public ſeſſions are of two kinds, viz. the general 
quarter-{clhons, and general ſeſſions, that are not quarter- 
ſellions; both are or ſhould be ſtimoned by a precept in 


the king's name ; quod wide Crompt. — 3 2. 4. Or of the 


juſtices. Lamb. Tik. IV. cap. 2. 
As to the juriſdiction in general both agree, that in cir 
of theſe general leſſons of the peace they may proceed touch- 
ing thoſe matters, that are within their commiſhon, as to 
take indictments, try felons, Tc. 
But by particular acts of parliament ſome things are limi- 
ted to the quarter- ſeſſions, and cannot be proceeded in at 
other general ſellions, as 5 V E. 6. cab. 1 4. for ingroſſing, 
1 H. 7. cab. 7. hunting, 2 @ 3 P. © M. cap. 8. highways, 5 
Elix cap. 9. perjury, 5 Blix. cap. 1 2. licenſing badgers, 7 E. 6. 


cap. 5. wines, and divers others, de quibus wide Lamb, Lib. TV. 


cap. 19, 
Theſe quarter-ſefſhons were by ſeveral adds = parliament 
appointed to be held at ſeveral times; by 25 E. 3. cap. 8. at 


the Annunciation, St. Margaret, St. Michael, and by Nicholas. 


By 36 E. 3. cap. 12. within the at of Epiphany, within 


the week of Lent, between ets and Midſummer, within 


eight days of St. Michael. 

By 12 R. 2. cab. 10. the ſeſſions are e ſet at liberty, viz, to 
be held every quarter of the year at leaſt; only Middleſex is 
py by 14 H. 6. cap. 4. 


By the ſtatute of 2 H. 5. cap. 4. in ; the firſt w ck five 


St. Michael, Epiphany, clauſe of Eaſter, , and tranſlation of St. 
Thomas the martyr. 


By the ſtatute of 3 3 E. 8. 2 10. the Tueſday after 7 Faſter 
week is expounded to be in the week after Clauſum Paſche, 


tor the ſeſſions to be held; yer Clarſum Paſchs or Low-Sunday 


is the firſt day of that week. 
The ſtrict regular expoſition of che ſtatute of 2 H. 5. for 


the week after Michaelmas, Ic. is, that if Michaelmas fall upon 


the Sunday or Monday, the quarter: ſellions in ſtrictneſs ſhuuld 
be held in the enſuing week, and not the fame week. 


Val. 2 e Yet 
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Yet it is very plain, that the quarter-/ ſeſſions are variouſly 
held in ſeveral counties, ſome at one day, ſome at another, 
yet it hath been ruled, that theſe are each of them good 

Uarter- ſeſſions within the ſeveral acts that relate to quarter- 
ſeſſions; for theſe acts, eſpecially that of 2 H. 5. is only 
directive and in the affirmative, and therefore, tho the 
ſeſſions are held at another day according to the general 

direction of the ſtatute of 12 R. 2. yet they are quarter- 

ſeſſions. 5 5 
Nay in Middleſex, where by the ſtatute of 14 H. 6. there 
are regularly but two ſeſſions, yet they may hold quarter- 
ſeſſions (as indeed they do,) in that county: tho theſe ſeſſions 
are not preciſely held at the times prefixed by 2 H. 5. yet 
they are quarter-ſeſſions, if held quarterly; and ſo it was 
agreed by the juſtices upon a late act (e) this ſeſſion of par- 
liament for the taking and ſubſcribing the oaths of ſupre- 
macy- _ | . „%%% ö;7 

II. I ſhall now proceed to ſome few obſervations touching 
the power of particular juſtices of peace by virtue of their 
firſt Aſignavimus in the commiſſion, which makes every par- 
ticular juſtice a juſtice of peace, and gives him power to con- 
ſerve the peace. ; 5 To 
Concerning their power to bail or commit perſons brought 
before them for felony vide infra in capite de bail & main- 
priſe (F), & nota ſtatut. 34 E. 3. cap. 1. & alia ſtatuta. 
They are to execute their authority as juſtices of peace 
within the county, wherein they are juſtices, DD 

If a juſtice of peace live or be out of the county, wherein 
he is juſtice, he cannot by his warrant fetch a perſon out of 
the county, whereof he is juſtice, to come before him in the 

* where he is. 13 E. 4. 8. b. Plowd. Com. 37. a. Platt's 
caſe. , 

He cannot do a judicial act out of the county, wherein 
he is a juſtice of peace, as take recognizances, take exami- 
nations, commit offenders, Cc. but he may do a miniſte- 
rial act, as to examine a party robbed, whether he knows 

N the 
(e) 25 Car. 2. cap. 2. | (#) cap. 15. 
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the felons according to the fate of 27 El cap. 13. H. 6. 


Car. 1. B. R. Hlier's cale, Croke, b. 211, 212. yet quere of 


recognizances and examinations, for they are acts of volun- 
tary JuriſdiQion, and therefore it ſeems may be done out of 
the county, as well as a biſhop may grant adminiſtration, 


inſtitution, - or orders out of his dioceſe : But indeed i impri- 


ſoning of a perſon for not giving recognizunce, or commit- 
ting a perſon for a crime are acts of compulſory juriſdiction, 


and may not be exerciſed out of his county (g) 


Yet ſuppoſe a man be a juſtice of peace in London and 


in Middleſex, as the recorder is, whether he may not com- 
mit 4 perſon i in Middleſex brought out of London or & conze} ſo, 


it ſeems it hath been always praftiſed, for he is in commiſ- 
lion in both places. 


If A. commit a felony in the county of B. where he lives, 


| and goes into the county of C. and is there taken, a juſtice 
of the peace of the county of C. may take his examination 


and informations in the county of C. tho the felony were 


committed in the county of B. yet quere, whether upon his 


arraignment in the county of B. thoſe examinations can be 


given in evidence, J have not allowd them, becauſe tho he 


may commit and examine and give an oath to the informs 
ers, yea and bind them over to give evidence or commit 
them, yet that is but for neceſſity of preſerving the Peace, 
for he hath really no juriſdiction in the caſe. 


And note the cuſtom of London enables the Juſtices of 


gaol- delivery to fit at Newgate, which is in London, both for 


Middleſex and London, but the juſtices of the peace for Mid- 


dleſex ſit only in Middleſex, and the Woes of the peace 


for London in London. 5 


By 
) By 9 Ges. 1. cas. 4. 6.3; a7 bein lag, that is a county of itſelf ; 
te Juſtice happen to dwell in any city or „ provided, that no power is thereby 

< other precinct, that is a county of it © given to the juſtices for the county at 

“ ſelf, ſituate within the county at large, © large to hold their ſeſſions in cities or 

© for which he ſhall be appointed a © towns, that are counties of themſelves, 
e juſtice, tho not within the ſaid coun- * nor to juſtices, ſheciffs, conſtables, or 

„ ty, he may grant warrants, take exa- © other peace-otficers of the county at 

© minations, and make orders for any © large to act or intermeddle in any 

matters, which any one juſtice may © matters ariſing within ſuch cities or 

&« att in at his dwelling-houſe, tho out “towns, otherwiſe than as if the ſaid 


a 
A 


of the county, whereof he is appointed * act had never been made. 
"2 Y Juſtice, and in ſome city or precinet 


| 


ö 
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By the ſtatute of 1 & 2 Ph, © Mar. cap. 1 3. they ought 
to take the examinations of felons (without oath,) and the 


- 


informations of accuſers or witneſs (upon oath,) wid return 
them to the juſtices of gaol-delivery. ö 


And theſe examinations may be read as evidence àgainſt 
the priſoner, and ſo may the informations of witneſſes ta- 


ken upon oath, if they are dead or not able to travel, for 


they are judges of record, and the ſtatute enables and re- 


quires them to take theſe examinations; but then oath is 


to be made in court by the Juſtice or his clerk, that theſe 


examinations and informations were truly taken. 

If 4. bring B. before a juſtice of peace for ſuſpicion of 
felony, if he can teſtify materially againſt him, he may 
bind him over to proſecute, and, if he refuſe, the juſtice may 
commit him. - = i 


The juſtices of the peace have juriſdiction of ſelonies ari- 


ing within the verge. 4 Co. Rep. 46. a. Wigg's cale. 


The juſtices of the peace in their ſeſſions may proceed to 


outlawry in caſes of indictment found before them, and 
that by the common law; and in cafes of popular actions 


may proceed to outlawry by the ſtatute of 21 Jac. cap. 4. 
But they cannot iſſue a capias utlegatum, but mult re- 
turn the record of the outlawry into the king's bench, 


and there proceſs of capias utlegatum {hall iſſue. Dalt. p. 
406. (). VVV | 


5 75 New Eiir. P. 672. | 
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Hiſtoria Placitorum Coronæ. _ 


CHAP. VIII. 


OR the coroner and his court, and 
his authority in pleas of the crown. 


(Oren are of three kinds, wiz. 1. Virtute officii. 2. vir. 
zute carte five commiſſionis. 3+ Virtute pres, as the 
coroners of counties. 

I. The coroner virtute officii is the chief 1 of the 
king's bench, who by . 5 of his office is the chief coroner 
of England, 4 Co. Rep. 57. b. in caſe de comminaltie de Sad- 
lers, and therefore it is there ſaid, © That in the time of 
« H. 7. it was reſolved, if a man be ſlain in open re- 
© bellion, the chief juſtice upon the view of his body may 
make a record thereof and ſend it into the king's bench, 
and thereupon the party flain ſhall forfeit his lands and 
goods, which may be true as to goods, but not as to 
lands. becauſe none can be attainted after his death but by 
ot of parliament. | 

But of this hereafter. 

II. Coroners by charter or commiſſion or privilege : And 
| theſe ordinarily were made by grant or commiſſion without 
election; ſuch are the coroners of particular lords of liberties 
and franchiſes, who by charter have power to create their 


cc 


oven coroners or to be coroners themſelves : Thus the mayor 


of London is by charter coroner of London, the biſhop of Ely 
hath power to make coroners in the iſle of Ely by «2 char- 
ter of H. 7. Queen Catharine had the hundred of Col- 
ridge granted to her by the king 35 H. 8. with power to 
nominate coroners. 9 Co. Rep. 29. 1 Ameredith's caſe. 

And therefore by the ſtatute of 28 E. 3. cap. 6. where the 
power of electing coroners is confirmed to the counties, yet 
there is a ſaving to the king and other lords, which ought to 


make ſuch coroners, their "ſcignories and franchiſes, ſo that 
8 Sis 5 — '0 the 
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the king may grant coroners within certain precincts, and 
lords of franchiſes, that have power to nominate coroners by 
charter, may {till do it without election. : 
There have been two great precincts, that by the king's 
grants have power of granting or having coroners, namely = 
the juriſdiction of the admiralty, and the verge. 2} 4 
As touching the former I have not ſeen the grant, but 1 = 
have heard the lord admiral is either made coroner or hath —_ 
power to make them within his juriſdiction 3 and of the BY 
death of a man or other articles belonging to the coroner a- 
riſing upon the high ſea inquiſitions have been uſually taken 
by the coroners appointed by the king or his admiral, and - 
| here the coroners of the county have no juriſdiction. 1 
But of deaths of men happening upon arms of the ſea : 
below the bridges within the bodies of counties, as upon 
Thames or Severn, Cc. in {hips there hovering, tho the coro- 
ner of the admiralty hath juriſdiction, yet it is not excluſive 
of the juriſdiction of the coroner of the county, who may = 
inquire in any great river upon thele articles, where a man 1 
can fee from one {ide to the other, 8 E. 2. Coron. 399. Only 3 
the inquiſitions taken before the coroner of the admiral are ; 
returned before the commiſſioners upon the ſtatute of 28 H.8. 
cap. 15. The inquiſition before the coroner of the county _ 
is to be returned before the commiſſioners of gaol-delivery = 
for the county. CC 
The other great juriſdiction is the coroner of the king's 
houſe uſually called the coroner of the verge, who it ſeems 
antiently was appointed by the king's letters patent, but by 
the ſtatute of 33 H. 8. cap. 12. the granting thereof is ſet- 
tled in perpetuity in the lord ſteward, or lord great maſter of 
the king's houſe for the time being. 15 
Antiently the coroner of the verge had power to do all 
things within the verge belonging to the office of the coroner 
_ excluſive of the coroner of the county; but becauſe the 
king's court was moveable often, by the ſtatute of Articuli ſuper 
cartas, cap. 3. (a) it as ordaind, that of the death of a man 
the coroner of the county ſhall join in inquiſition to be 


| 
| 
| 


| 


8 * . 8 IE? hs 8 
I 8 SO OI INDE EE Lo My ES, 


ca- 
: = ken I 
%) 2 Co. Inſtit. P. 559. | 1 


Hiſtoria Placitorum Corong. 55 
| ken thereof with the coroner of the king 8 e od if it 
2 happen it cannot be determind before the ſteward, proceſs 


and proceeding ſhall be thereupon had at common law. 
But yet in that caſe of death within the verge the coro- 
ner of the county cannot take an inquiſition Wadde the co- 
23 roner of the verge; and if he doth, it is void ; but if one 
1 perſon be coroner of the county and alſo of the verge, the 
3 | Inquiſition before him is as good, as if the offices had deen in 
ſeveral perſons, and taken by both. 
And tho the court remove, yet he may proceed upon 
that inquiſition, as coroner of the county. 4 C0. Rep. 45 © 

46. Wigg's cale. 
| But if a murder or manſlaughter be done ih the Fg 
F cincts of the king's palace limited by the ſtatute of 33 H. 8. 
. S cap. 12. then by that ſtatute the inquiſition {hall be taken 
-” by the coroner of the houſhold, without the adjoining or aſ- 

. ſiſting of any coroner of any county, by twelve or more of 
the yeomen officers of the king's houſhold ; and this is en- 
=  aCted to be as ſufficient, as if taken alſo by the coroner of 

= the county, and the method of the return and proceeding 
upon thoſe inquiſitions before the lord ſteward 1 is therein de- 
| clared and enacted. 

; 3 . III. The general coroners of counties. 85 
1 Theſe by the ſtatute of Weſtm. 1. cap. 10. (5), and 28 E. 3. 
1 bab. 6. are eligible by the county in the county- court by the 

; king's writ de corotdtore eligendo, and {worn by the ſheriff 
| for the due execution of their office. F. N. B. 163. 
= Ihe ſtatute of Veſim. 1. directs they ſhould be 1 
= but that is out of uſe, but by the ſtatute of 14 E. z. cap. 8. 
they ought to have ſufficient lands in the county; and by 
I = the ſtatute 28 E. 3 cap. 6. they ought to be lawful and fit 
"7 men. 

5 ; In as much as their office is by election their offices 1 

5 


not determine by the demiſe of the king, as ſheriffs do. 
Dy. 16 5. 4. () 

1 And in as much as they are elected bs ha e of 

4 the county, if they be inſufficient and not able to anſwer 


their 
(Y) 2 Co. J.ſtit. P. 174. 00 See 4 E. 4. 43. 8. in notis ad f. 101. 
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their fines and perform the duties of their place, the whole 


county ſhall be anſwerable for them and their miſcarriages, 


and amercements or fines thall be impoſed upon them for 


the ſame, (viz, if upon procels againſt the coroner for his 
fine or amercement the ſheriff return nihil haber,) and pro- 


ceſs {hall 90 againſt the whole 1 becauſe elected by 


them. 2 2 2 D. 175. 
In ſome counties there be only two coroners, in ſome 


four, in ſome fix, and by the ſtatute of 34 & 35 H. 8. * 


26. in each county in Wales, and in Cheſter two. 


If there be above two coroners in a county, and a writ is 
directed coronatoribus, tho one die, yet as long as the plural 


number remains a return by the coroners is good; B but if 
there be but only one ſurvivor, he cannot execute the writ 
_ return it till another be made. 14 H. 4. 35.4. 31 Aſiz 
But if there be two coroners in a county or more, one 
- ay execute the writ, as in caſe of an exigent, but the re- 
turn muſt be in the name of the « coronatores. 14 H. + 34. 2 

per Hank. 39 H. 6. 41. 


But tho there be many coroners in the county, an inquiſi- 


tion ſuper viſum corporis may be taken by any one of them. 
Stamf. P. C. p. 53. a. 
As coroners may be elected by writ de coronatore elicendo, 
ſo they may be amoved for reaſonable cauſe, and new ones 
choſen in their room by writ. 


And altho that cauſe be not traverſable, 5 Co. Rep. 62. b. 
yet if it be falle, he may have a ſuperſedeas to that new writ, 
F. N. B. þ. 163. 


Thus far concerning the conſtitution of theſe officers and 
their different kinds, now Fang their raed and 


proceeding. 
Before the ſtatute of Magna Carta, mY 17. (c) the coroner 


held pleas of the crown, by that ſtatute nullus vice-comes, con- 


ſtabularius, coronator vel alii ballivi noſtri tencant placita coro- 
ne, lo that thereby their power in proceeding to trial or 
judgment in Pleas of the crown 1s taken away, 


1 | But 
(e 2 Co. Tiſtit. p. 3 2 
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But yet they retaind a juriſdiction ſill as to matters of 
inquiry, taking of appeals, Oc. all which is ſet down at 
large in the ſtatute of 4 E. 1. ſtyled De officio coronatorum, viz. 
1. Of the death of a man, "whether by felony, misfortune, 


Cc. vl. de ſubitd mortuis. 2. Of treaſure-trove. 3. Of ap- 
peals of rape. 4. Appeals de plagis & mahemio. 5. Of deo- 


dands. 6. Of wreck of the ſea, and 7. By ſome, of breach 


of priſon (4). I ſhall reduce them to theſe four, viz. 


1. His power to take inquiſitions ſuper viſum corporis. 2. His 


power to take appeals, 3. His power to take the accuſation 
of an approver. 4. His power to fake abjuration. | 


I. For inquiſitions. 
Regularly the coroner hath no power to take a e 


but touching the death of a man and perſons ſubitd mortuis, 
and ſome ſpecial incidents thereunto. 


If any perſon die ſuddenly, tho it be of a fever, and the 


townſhip bury him before the coroner be lent for, the whole 
townſhip ſhall be amerced. Tin. North. Coron. 329. Nota, this 


cale is level I have ſeen an antient tranſcript at large 1 
of the Tter of North ton, and peruſed this very caſe, which in 


libro meo f. 52. b. is moruſt de feyme, viz. ſtarved by hun- 


ger, for tho a man dies ſuddenly of a fever or apoplexy or 
other viſitation of God, the townſhip ſhall not be amerced, 
for then the coroner ſhould be ſent for in every cale ; but : 
if it be an unnatural or violent death, then indeed if the co- 
roner be not ſent for to view the body, the town ſhall be 


amerced. 


And ſo it is if the vill Joes A body, that died of a 155 


lent death, above ground unburied, the townſhip ſhall be 


amerced. 3 E. 3. Coron. 339. and the amercements in theſe 
caſes may be ſet upon the preſentment of the ran. inqueſt, 


or upon the preſentment of the coroner. 


But if a priſoner in gaol die a natural death, yet regularly 


the gaoler ought to fend for the coroner to inquire, becauſe 


it may be poſſibly preſumed, that the priloger died by the ill 
ulage of the gaoler. 


Vol. II. P LEEDS 
(d) Vide Coron. P. 435. 


| 


00 
1 | 


0 


. 
0 


160 | 1 
e 


| all 


il 
400 
(HL 
BMI, jj) 
wlll! 
Will 
{hi 


j 


al 


WAY! -- 
i 
! 
' 
' 
[1 
{| 
4 


"bl 


—＋— ome 


58 Hiſtoria Placitorum Crone. 


"Kod if this death happen in the king's bench, the clerk 


of the crown, who is the coroner for that court, is to view 
the body. 3 E. z. Coron. 292. 8 E. 2. Coron. 421. 


If the coroner have notice and come not in convenient 
time to view the body and take his inquiſition upon the death 


of him, that thus dies ſuddenly, and therefore upon a pre- 


ſentment by the grand inqueſt of a death by miſadventure, 


if the like preſentment be not found in the coroner's roll, 
he ſhall be fined and impriſond. 3 E. 3. Coron. 292. 


And 05 the ſtatute of 1 H. 8. cap. 7. he ſhall forfeit forty 


ſhillings for every ſuch default, and the juſtices of the peace 


and juſtices of aſſiſe have power to inquire of thoſe defaults, 


and this without any fee to be taken by the coroner. But 
by the ſtatute of 3 H. 7. cap. 1. If the coroner be remiſs, and 


make not inquiſitions upon perſons ſlain, or do not return 


the ſame to the next gaol-delivery, he is to forfeit 5 J. for 


every default. Bp „ 
Ihe coroner cannot take an inquiſition but upon the view 


of the body, and if he doth, ſuch inquiſition is void; and 
the reaſon is, becauſe oftentimes much of the evidence ari- 
ſeth upon the view, for the inquiſition ought to contain the 
manner of his death, the place, length and depth of the 
wound, Tc. 2. . „„ 


And therefore tho where there are many coroners, one 


may take the inquiſition. Stamf. 53. 4. yet it cannot be 
done by deputy, for by the ſtatute of Exon 14 E. 1. the co- 
roner is to view the body and take the inquiſition in his ww 


perſon. Crompt. Juſtice, f. 227. 4. 


And therefore if the body be buried before the coroner. 


come, tho the coroner ought to record it, and the townſhip 
{hall be thereupon amerced, as before is ſaid, yet the coroner 
ought to take up the body and take his view thereof, if there 
be any poſſibility of it, and therefore the body hath in ſuch 


caſe been taken up fourteen days after, and an inquiſition 


thereupon taken. 2 R.3. 2. 4. 21 E. 4. 70, 71. Wingfeld's 


caſe. | 
And therefore if the coroner take an inquiſition without 


view of the body, he may take a ſecond inquiſition ſaper 


2 viſum 
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viſum corporis, and that ſecond inquiſition is good, for the 


firſt was abſolutely void. 2 R. 3. 2. 21 E. 4. 70. 


But if a coroner take an inquiſition ſuper viſum corporis, 


and after this another coroner take an inquiſition upon the 


ſame matter, the ſecond inquiſition is void, becauſe the firſt 


was well taken. M. 6 R. 2. Coron. 107. Crompt. Juſtic. 2 2 9. b. 


If a coroner take an inquiſition ſuper viſum corporis (as 
upon a felo de ſe,) and that is ſent into the king's bench and 
quaſhed, the coroner may take a new inquiſition ſuper viſum 


corporis. 


But upon a ſurmiſe, that the coroner r ought to have found 
him felo de ſe and hath not, there ſhall be no melius inqui- 
rendum directed to the ſheriff; I have known it often denied, 
and it was held it Was wihin the reſtraint of the ſtatute 25 
E. 3. Cap. 9. 

But poſſibly a commiſſion or writ may iſſue ſor the f in- 
quiry of the goods of 2 telon not mentiond i in the coroner's 


inquiſition. 


If the coroner do not inquire of a felo de ſe or of any 
other ſudden death, the juſtices of the peace or oyer and ter- 
miner may inquire thereof, and fo may the juſtices of the 
king' s bench, but then that preſentment is traverſable; bur 
it is held chat the preſentment of the coroner of a felo de ſe 
is not traverſable, de quo ſupra Part I. cap. 31. 5. 414+ Co. E c. 
cap. 8. p. 5 5. 


When notice is given to the coroner of a miſadventure, 


he is to iſſue a precept to the conſtable of the four or ix 
next townſhips to return a competent number of good and 


lawful men of their townſhips, viz. twelve at leaſt to make 
an inquiſition touching that matter. 4 E. i, Ofictum corona. 


toris. 


If they make not a return, or the j jurors returned appear 


not, their defaults are to be returned by the coroner, and the 


conſtables or jurors in default {hall be amerced before the ju- 


ſtices in eyre antiently, but now before the Juilices of gaol- 
delivery. 


But if the jurors appear, by Crompt. Juſtice f. 226. b. they 
are not — by either party. 


Yet 
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of later years. 
Hhut it ſeemeth to me, that this is neither reaſonable nor 
agreeable to law or antient uſage, but is a novelty as to the 
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Vet in Mich. 4 Car. B. R. Sir William Withipole's caſe by the 


greater opinion of all the judges of England the ſtatute of 


11H. 4. cap. 9. extends to inquiſitions before the coroner, 
and that if in an inqueſt before the coroner one of the ju- 


rors be outlawed, tho but of treſpaſs, this is a good plea to 

a coroner's inqueſt of murder. O. p. 134. 
The jury is to be {worn and charged to inquire upon the 

view of the body how the party came by his death, whether 


by murder by any perſon, or by misfortune, or as felo de ſe. 
In ſuch caſes, where the coroner's inqueſt is concluſive, (as 


it is commonly held in the cafe of felo de fe,) the coroner 


mult hear evidence as well againſt the king's intereſt as for 
it, and that upon oath, for there is no perſon to be con- 


demned to death, but only the fact to be inquired into. 
And fo it was ruled in Barclaie's caſe who drowned 
| himſelf, and the coroner would not admit witneſſes to prove 

him to be non compos mentis at the time, but {hut them out, 
and only took witneſſes for the king; and for this cauſe the 


coroner was reprehended by the court of king's bench, and 
the inquiſition ſet aſide and not ſufferd to be filed, and a new 
inquiſition taken, whereby it was found he was non compos, 
for in this caſe there was no perſon put to anſwer; de hoc 
wide ſupra Part I. 413-7 e 
But it hath been held, that if a perſon be kild by another 


perſon, and it be certainly known that he kild him, the jury 
muſt hear evidence only for the king; and whether the kil- 
ling were by malice or without malice, nay tho it were ſuch 
a killing as 1s juſtifiable, as an officer killing one that aſ- 
ſaults him in doing his office, yet the inqueſt muſt find it 
murder, becauſe the party ſhall be put to anſwer, and upon 


not guilty pleaded the whole matter will come to be tried b 
the petit jury, where the evidence of both ſides may be 
openly heard in court, and ſuch direction given as the nature 


of the fact requires, viz, to be murder, manſlaughter, or 


per infortunium : and thus it hath been commonly practiſed 
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caſe of the coroner's inqueſt, tho it may be and is reaſon- 
able and fit in caſe of an indictment by the grand inqueſt of 
the county, for theſe reaſons. 1. Becauſe the coroner's in- 


queſt is to inquire truly (e) quomodo ad mortem devenit, and is 


rather for information of the truth of the fact as near as the 
jury can aſſert it, and not for an accuſation. 2. Becauſe 


tho the priſoner may be arraigned upon the coroner's in- 


queſt, if it find it murder or manſlaughter, yet neither the 


court nor the proſecutor is concluded by it, but a bill of 


murder may be preferd to the grand inqueſt, and upon that 


new preſentment the party may be arraigned and tried, tho 


the coroner's inquelt ariſe only to manſlaughter, or it may 


be to ſe defendendo or chance-medley. 3. And accordingly 5 


the antient practice hath been for the coroner's inqueſt to 


find the matter as they judge it was: vide 26 Eliz, Crompt. 
Juſtice, f. 28. a. Holmes's cale, Coke's Entries 3 53. b. and very 


often in the antient Iters of E. 2. and E. 3. de quo ſupra. 
And therefore the difference of the penning of the act of 


16 2 CN. cap. 13. touching the examinations taken by 
the juſtices of the peace and the coroner is obſervable ; The 


juſtices of the peace are to put into writing the informa- 


tions againſt the felon of the fact and circumſtances there- 


of, or ſo much thereof, as ſhall be material to prove the 
felony ; but the coroner 1s to put into writing the effect of 
the evidence given to the jury before him being material, with= 
out ſaying ſo much as is material to prove the felony, but 
the whole evidence given, whether to prove or diſprove the 
felony ; and all this evidence is to be upon oath before the 
coroner's inqueſt, whether it make for or againſt the priſo- 
ner ; but indeed when the priſoner 1s to be tried upon that 
indictment or the indictment of the grand inqueſt, thoſe 
witneſſes, that acquit the pritoner, are not to be heard upon 
oath at his trial, unleſs the proſecutor deſire it (F). . 
a Q : N 80 


(e) Why ſhould not this argument (/ This was indeed the practice, tho un- 
hold as well in the caſe of an indict- ſupported by any authority in law ; but 
ment by the grand inqueſt, fince they now by 1 Az. Cap. 9. the witneſſes on 
are likewiſe by their oath 70 preſent rhe the behalf of the priſoner in all trials 
truth, the whole truth, aud nothing but for treaſon or felony are to give evidencs 
the truth? wide infra p. 157. upon oath, | 
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80 that 1 do conceive the coroner's inqueſt ought in all 
caſes to hear the evidence upon oath, as well that which ma- 
keth for, as that which maketh againſt the priſoner, and the 
whole evidence ought to be der with the inquiſition. 

No! y ſudden violent deaths, which are all within the co» 
roner's office to inquire, are of theſe kinds. 1. Ex viſitatione 
Dei. 2. Per infortunium, where no other had a hand in it, 
as if a man fall from a houſe or cart. 3. By his own hand, 
as felo de ſe. 4. By the hand of another man, where the 


offender is not known. 5. By the hand of another, where 
he is known, whether by murder, manllaughrer, ſe defen- 


dendo, or per infortunium. 


1. If the inqueſt find that he died ex v tat ione Dei, there 
is no more to be done, only the inquiſition together with 
the examinations are to be returned to the next gaol delivery 


by the ſtatute of 3 H. 7. cap. 1. 


2. If the inqueſt find the death per Irene ſimply, as 
by a fall, Cc. then the coroner is to take the examination 
| 505 return the ſame with the inquiſition to the next gaol- 
delivery, and to inquire of the deodand, and the value, and 
in whole hands, and to ſeize and deliver. the ſame to the 


townſhip to "ig an{werable for the ſame to the king 5 che 
ſtatute of 4 E. 1. De officio coronatoris. 


But if the perſon were drowned in a pit, the coroner Thall 
command the vill to ſtop it, and if it be not done, the vill 


ſhall be amerced in eyre, or before Juſtices of gaok-delivery. 


8 E. 2. Coron. 416. 
And note, that in no caſe the coroner ſets: any . 
mercement, as for non- appearance of juries or conſtables, 


eſcapes of townſhips, c. but only preſents it to the next 


Juſtices in eyre, or now to the next Saal dellvery, and they 
impoſe the fine. 


If the inqueſt find a man felo de ſe, they ch to find 


the ſpecial matter, and alſo what goods and chattels he had, 
of what value, and ſeize and deliver the ſame to the town- 
{hip to be anſwerable to the king or his almoner, or the 
lord of the franchile, to whom they belong, and ſhall bind 
over the firſt finder of the body to the next gaol- delivery. 
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If the party be ſlain and the felon is not known, the ey 
are ho find their inquiſition accordingly, and ſhall bind over 
the firſt finder of the body to the next gaol-delivery, and 


return his examinations together with his inquilicion by the 


ſtatute of 1 @ 2 P. & M. cap. 13. 


And note, that the antient manner of! mquiry m this caſe, 


whether by the coroner or juſtices in eyre, was, 1. Quls pri- 
mus inventor ? 2. An male creditur? if fo, then if he were 


preſent, he might be arraigned; if abſent, they went on to the 
outlawry againſt him; dut if they anſwerd non male crelli- 
tur, then he was diſcharged, 35 H. 6. 15. a. B. Conſpiracy 4. 
5. But if the perſon \ was lain, and the party that did it 
was known, and the inquiſition found him guilty of the death, 
or that he died by his hand, there were theſe ne 


The inqueſt were alſo to inquire of all, that were preſent, 


aiding, and abetting. 


They {hall alſo | inquire of all aceſſatic before the fact, 


but they cannot inquire of acceſſaries after (*), and therefore a 


_ preſentment of a fugam fecit upon an OY alter 18 void. 
Stamf. P. C. 183, 184. 4 H. J. 18. 6. 


If they find a man guilty as 8 or as acceſſury be» 


fore, they are alſo to inquire whether he fled for the lame, 
for if the party be acquit upon his trial, nay tho the petit 
Jury upon his trial find him not guilty, nor that he fled, yet 


this inquiſition before the coroner ſhall cauſe a e of 


his goods, for it is not traverſable. Dy. 238. b. Sram E. 


b. 183. 6. (P. 

Ia party be found guilry by the coroner's 1 or that 
he fled, they are alſo to inquire of his goods and chattels; 
and by the antient law the coroner was preſently thereupon 


to ſeize and inventory his goods, and deliver them to the 


villata to be an{werable to the king for them, as appears by 
the ſtatute of 4 E. 1. how far this is alterd by the ſtatute of 


1 N. z. cap. 3. vide que ſupra Part I. cap. 27. p. 365. 


But it ſeems, that if there be a preſentment before the 
coroner of a 008 fecit, the ſtatute of 1 R. 3- takes no place 
| 2 

(*) Fide Part I. p. 416. in notis. (f. Vide Part I. P. 6; & P. 41). 
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as to that, becauſe, whether convict or acquit, the fugam fecit 


ſtands as an unavoidable forfeiture, and therefore the coro- 


ner may without queſtion ſeize the goods ſo found by inqui- 
ſition upon a fugam fecit, and commit them to the townſhip. 
If the perlons, that are found guilty by the inqueſt, be ta- 


ken, the coroner may and muſt commit them to the ſheriff, 


and he is to ſend them to the gaol by the ſtatute of 4 E. 1. 


But if any were preſent and found not guilty, the coroner 


was to bind them over to the next gaol-dehvery by the ſame 


ſtatute, and to record their names in his roll: This was to 
the intent, that if farther evidence was diſcoverd againſt 


em, they might be there proceeded againft, if not, then 


ey might be uſed as witneſſes; but the ſtatute of 1 & 2 


. & M. cap.13. hath made better proviſion ; de quo infra. 


F the parties found guilty as principals or acceſſaries be- 
lore by the coroner's inquelt be not to be found, the coroner 
might proceed to the outlawry againſt them at common 


law, quod wide 27 Aiſiz, 47. vi. by proceſs of capias to the 


iheriff; and if they were returned non inventi, then they 
were demanded at five counties and outlawed : wide Crompt. 


Juſlice, P. 22 5. be: 


But now that courle is alterd, and the coroner ought not 


o proceed to the outlawry, but is to return his inquiſition 
to the next gaol-delivery by the ſtatute of 3 H. 7. cap. 1. 
and the juſtices of gaol-dehvery are to proceed againſt the 
offenders, if in gaol, and if not in gaol, then to certify the 


inquiſition into the king's bench, and there proceſs of out- 


lawry to go againft them upon that inquifition © 
And by the ſtatute of 1 U 2 P. M. cab. 1 3. the coroner 

is to take the examinations againſt the principals and acceſſa- 

Tries before, and put them in writing, and bind over witneſſes 


by recognizance to the next gaol-delivery, and then to return 
their examinations, recognizances, and inquiſitions upon pain 


of 40 5. for every default. 
In cate of an indictment of murder or manſlaughter by 


the grand inqueſt, if the priſoner appear, plead, and be ac- 
quitted by the petit jury, they ſay 1o and no more, only 


% 


they inquire of the flight. 
* But 
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But if à perſon be found guilty by the coroner's inqueſt, 
and plead and be acquitted, yet in as much as the coroner's 


inqueſt have found that he was kild, the court gives credit 


to it, and therefore the petit jury mult alſo give in, who it 
was that kild him, which ſerves as an dt ment againſt 


that other perſon, 13 E. 4. Ze b. 14 H. 7. 2.b. and commonly 


if they cannot tell, they give in ſome fictitious name as John 
a-Noke, which ſerves the turn. 

If there be an inquiſition of manſlaughter or murder, and 
alſo an indictment by the grand inqueſt of the ſame of- 
fenſe, and he is arraigned and found not guilty upon the 


indictment by the grand inqueſt, yet it is neceſlary to quaſh 


the other inquiſition or arraign the party upon it, and he is 
to plead auterfoits acquit, or not guilty, and ſo be acquit upon 


that alſo, for it otherwiſe ſtands as a record againſt him, 
upon which he may poſſibly be outlawed. 


But if both indictments be of the ſame nature and for 


the ſame offenſe and be good, he may be arraigned and tried 
upon both at once. 


By the ſtatute of Weſtm. 1. cap. 10. the- coroner was to 
take nothing for the execution of his office touching the 


death of a man. 


But by the ſtatute of 3 E. 7. cap. 1. in caſes of murder or 


manſlaughter he was to = the fee of 13 5. 4d. out of 


the goods of the felon, or out of the amercement {et upon 


the townſhip for an eſcape. 


But by the ſtatute of 1 H. 8. cap. 7. 6. an en | 
upon the death of a man by ſimple misfortune or miſadven- 
ture, he is to take nothing upon pu of * my 


ſhillings. 


17 By what hath been before ſaid it appears, chat the coro- 
roner hath power to take an inquiſition of felony of the death 


of a man, and likewiſe of certain incidents thereunto. 1. Of 


acceſſaries before the fact, but not of acceſſaries after. 2. Of 
the eſcape of the manſlayer, that thereupon the townſhip 
may be amerced, which is farther confirmed by the ſtatute 


of 3 EH. 7. cab. 1. 3. Of his flight. 4. Of his goods and 


chattels : But he hath no power to take an inquiſition of any 
Vol. II. R other 
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other Mony, tho in . axles be hath power to take ap- 


deals of other matters, as ſhall be ſaid hereafter. 2 Co. Inſtit. 


P. 32. Only by cuſtom in Northumberland the coroner hath 


power to inquire of other felonies. 35 H. 6. 27. b. 
But it is ſaid, that he may take the confeſſion of him, that 


breaks priſon, and upon his record thereof the party ſhall 


be hanged. 8 E. 2. Coron. 43 5. 
$4 Bur alcho he hath power to take an inquiſition touching 


the death of a man, it mult be ſuper wviſum corporis, and not 


other wiſe. 


And therefore in antient times if 4 man were hurt in the 
county of A. and died in the county of B. the coroner of 


the county of B. could not take an inquiſition of his death, 
becauſe the ſtroke was not given in that county, nor could 
the coroner of the county of A. take an inquiſition, becauſe 


the body was in the county of B. bur they uled to remove 
the body into the county of 4. and there the coroner of that 
county to take the inquifition. 6 H. 7, 10. 4. 


But this would not avail, till the ſtatute of 2 & 3 E. 6. cap. 
24. gave a remedy in this caſe by indicting and ang. him 


in the county where he died. 
But if he were ſtricken and had alſo died in the county of A, 
and the body had by ſome means been after removed into 


another county, he ought to be removed into the county of 4. 
where he was ſtricken and died. 


z. That altho he might take an indictment of death, and 
at common law proceed to outlawry, yet by the ſtatute * 
Maęna Carta, cap. 17. he was diſabled to hear or determine 
that felony, or to make execution upon the outlawry. 
4. But tho the coroner could not take any inquiſition but 
ſuper viſum corporis, yet in ſome caſes, that were not felony, 
he might take an inquiſition, as 1. De Theſauro invento. 2. Of 
wreck and royal filh. 3. And it ſeems he had a power to 


attach a perſon, that had dangerouſly wounded another, and 
that not only upon an appeal of mayhem, but alſo ex officio, 
as a thing tending to danger of death ; quod vide 4 E. 1. De 
officio coronatoris. 
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And they far touching inquiſitions before the coroner. 

II. The ſecond thing, wherein the coroner's power lies, is 
taking of appeals, namely appeals of murder, appeals of rob- 
bery, appeals of rape, appeals de plagis © mahemio ; and this 
appears by the ſtatute of 4 E. 1. De coronatoribus. 

Theſe appeals can be taken only of facts done within the 
county, whereof he is coroner. Stamf. P. C. f. 63. 4. (g). 

This appeal is to be by bill in proper perſon, and before 
the coroner and ſheriff: vide ſtat. 3 H. 7. cap. 1. 

Bur yet the coroner 1s the principal judge, and therefore a 
certiorari to remove ſuch a bill may be to the coroner alone. 
4 H. 6. 16. a. Dy. 222. b. or to the coroner and ſheriff, be- 


cauſe by the ſtatute of Weſtm. 1. cap. 10. the ſheriff hath a 


counter- roll. 38 E. 3. 14. b. Regiſter 284. a. Dy. 223. a. But 
not tc the ſheriff 455 neither for appeals | nor r outlawries, 
unleſs in London. Dy. 3 17. 4. 


Altho by the ſtatute of Magna Carta, cap. 17. the coroner 


cannot determine the appeal, yet he may do theſe things. 
I. He may record the nonſuit of the plaintiff in an appeal 
buy bill before him. 22 Aix. 93. 2. He may award a capias 
and alias to the ſheriff, and may thereupon demand the de- 
fendant at five counties, and outlaw the defendant. 22 Aſſiz. 


97. tho Stamford make a doubt of it, Lib. II. cap. 14. 7.64. * 
and thinks that the appeal muſt be removed by certiorari 


into the king's bench, and there only proceſs of outlawry can 


iſſue; but when the appeal is ſued before the coroner and 


ſheriff, to have the appeal determind it muſt be removed : 


into the king's bench by certiorari. 
HI. The third power of the coroner 1s to hs the wal: 


tion of an approver, namely when a perſon is indicted before 

| Juſtices of gaol-delivery or in the king's bench for any felony, 
he may confeſs the offenſe, and impeach or accule or appeal 
others of telony, and thereupon the court _ him a co- 
roner to take his confeſſion. 


The coroner upon an appeal by an approver may take an 


appeal of the approver againſt any perſon for any felony or 


treaſon 
(g) S 5. L. 


„R Lib l. e . f. 13. 
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treaſon committed in the ſame county, or in any other 
county. 29 E. 3. 42. Coron. 462. N 55 
If the appeal be in the ſame county, it ſeems the coroner 
may make a precept to the ſheriff to take the perſon ap- 
peald; but if he be only a coroner of a franchiſe, it ſeems 
he may make a precept to the ſheriff to attach him, quere ; 
but howſoever he cannot make a precept to the bailiff of the 
franchiſe, becauſe the bailiff of a franchiſe cannot execute a 
proceſs within his franchiſe, but by the precept of the ſheriff. 
29 K „ 4% n 4024 ohne VVV 
And therefore it ſeems in that caſe he muſt return the 
appeal before the judge of gaol-delivery within the franchiſe, 
and he may make proceſs within the franchiſe to the ſhe- 
riff; vide the caſe of Ely 29 E. z. 41. b. quere, how the u- 
ſage is there, viz. whether the judge makes proceſs out of 
" the liberty, and to whom... uu Ce 
But if the appeal be of a felony or treaſon out of the 
county, the ſame muſt be removed or certified to the juſtices 
of gaol- delivery, and they may make proceſs into any county 
of England to take the perſon appeald; and ſo the caſe of 
an appeal by an approver differs from the appeal by a perſon 
grieved. 5 H. 5. Coron. 43 7. 29 E. z. 42. Coron. 462. Stamf. 
IV. The fourth power of the coroner is to take the confeſ- 
ſion of a felony by à felon, tho the felony were committed in 
any forein county; and to take his abjuration. Stamf. f. 5 3. 
Hut by the ſtatute of 1 Fac. cap. 25. continued by 2 1 Jac. 
cap. 28. the whole buſineſs of ſanctuary and the abjuration 
before the coroner relative to ſanctuary is taken away; and 
therefore it is needleſs to repeat the office or power of the 
coroner in relation to ſanctuary. Co. P. C. cap. 51. 
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CHAP. IX. 


Concerning the ſheriff, bis power. in pleas 


of the crown, as well by commiſſion, as 
in his Turns. 


T HE power of the ſheriff to hold pleas of the crown, 
as wal as the coroners and other the king's bailiffs, is 
reſtraind and taken away by Magna Carta, cap. 17. recited in 
the former chapter. 

Vet after that ſtatute he had power to receive indictments 
and preſentments of telony, tho he had not power to deter- 


mine them. 


And this power was of two kinds, vix. . ſpecial by virtue 


of a ſpecial writ or commiſſion, and Rn or virtute offici it 


in his Turn. 
The former of theſe powers virtute brevis or ir commilſi onis 


continued in uſe till the ſtatute of 28 E. 3. cap. 9. and by 
that {tatute all former commiſhons and writs of that nature 
are repeald, and enacted, that for the future no ſuch com- 


miſſion or commiſſions ſhall be granted. 5 

And therefore H. 37 Elix. B. R. where the coroner found 
a death per infortunium, and it was ſurmiſed for the king, that 
he was felo de ſe, and a melius inquirendum prayed tO the 


ſheriff; ruled that none ſhould iſſue, becauſe contrary to the 


Acute. 
The latter power of the ſheriff is virtute e officii, and this 


ſtill continues in the ſheriff, namely, that he hath power in 


his Turn to take inquiſitions of felonies, that were felonies at 
common law; but the ſheriff cannot take any inquiſition of 
any felony created by act of parliament, unleſs the ſame act 
likewiſe give him juriſdiction ; and therefore the {ſheriff in 
his Turn cannot take an inquiſition of rape. 
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W Hiſtoria Placitorum Cie: 


This court is à court of record, and the ſberiff or his 


ſteward or clerk is judge in it, the ſtyle Placita coram vice co- 


mite com S. in Turno. 
8 indictments taken here have theſe requiſites. 
. That the courts be held infra menſem Paſche, & menſem 


Michaelis by the ſtatute of 31 E. 3. cap. 15. or elle they loſe 
their turn for that rime, which hath been expounded their 


court ſo held for that turn only ſhall be void, Sramf. P. C. 


F. 84. b. 6 H. J. 2. 4. 38 H. 6. J. 4 


2. The indictment muſt be W the ſeals of the in- 


5 diQtors, and by twelve jurors at leaſt by the ſtatute of Weſim. 2. 
cap. 13. (a). And by the ſtatute of 1 E. 3. cap. 17. it muſt 


be by rolls indented between the ſheriff and ths indictors, 
(which laſt ſtatute extends alſo to leets and franchiſes,) 1 


wiſe the indictments are void; and one of the indictors 


muſt ſhew one part of the indenture to the jultices, when 
they come to make deliverance. 


34 By the ſtatute of 1 R. 3. cab. 4. che ieder in the 


ſheriff? s Turn mult have 20 s. freehold, or 26 s. 8 d. copy- 


hold, and be of good name, ber i the ſheriff or bailiff 
ſhall forfeit 40 5. "and the indictment is void. 


And therefore if any be arraigned of felony upon ſuch 


an indictment, he may plead, that one of the indictors had 


not 205. freehold, nor 26 s. 8 d. copyhold ; ſo that when it 
is ſaid it ſhall be wid, it mult be intended void by plea, for 
if the pritoner except not to it upon his arraignment, he is 


concluded by that omiſſion. 


Upon theſe indictments of felonies in the ſheriff - Turn, 
tho they could not proceed to hear and determine them by 
reaſon of the ſtatute of Magna Carta, cap. 1 7. yet the ſheriff 
did commonly make out proceſs or precepts in nature of ca- 
pias to arreſt the parties, as appears by the ſtatute of Weſtm. 2. 
cap. 13 

** now by the ſtatute of 1 E. 4. cap. 2. their power of 
making out proceſs upon theſe indictments is taken away, 
as well in caſe of indictments of felony, as other miſdemea- 


nors within their cognizance; but they are to deliver all ſuch 


2 preſent- 


(a) 2 Co. Inſtit. F. 3 37. 
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preſentments and indictments to the juſtices of * peace at 
their next ſeſſions, who are to make out proceſs thereupon, 


and hear and determine them; but if the original preſent- 


ment were not within the jurifdiction of the Turn, the juſti- 
ces of peace ought not to proceed upon ſuch indiftments, tho 


removed before them. 4 E. 4. 31. 4 E. 4. J 


And what hath been ſaid touching the Turns of ſheriffs is 
in a great meaſure applicable to leets, namely they have 


power to receive indictments of felonies at common law, but 


not of felonies by act of parliament, unleſs ſpecially limited 


to them. 


The ſtatutes of Magna Carta, cap. 17. 1 E. z. cab. 17. ex- 


tend to them as well as to Turns, but not the ſtatute of 


i E. 4. and therefore they cannot hear and determine felo- 


nies preſented in them, but muſt ſend their indictments of 
felony to the juſtices of caol-delivery there to be heard and deter- 
mind, if the offenders are in cuſtody, 8 H. 4. 18. 4. Fran- 


chiſe 2. or remove them by certiorari into the king s bench, 


that proceſs may be made upon them to an outlawry. 


And thus far concerning the ordinary juriſdiction, wherein 


felonies are inquired of, heard or determind ; I have wholl 
omitted the courts in eyre, the courts of the ſtaple, and the 


franchiſe of infangthief and utfangthief, becauſe they are 


wholly diſuſed, and the learning Concerning them rather for 
curioſity and antiquity, than for uſe in this buſineſs of pleas 
of the crown. The juriſdiction allo of the royal franchiſes of 


Ely, Hexam and Hexamfhire, and other particular franchiſes 
remaining excepted by the ſtatute of 27 H. 8. cap. 24. are 
but particular juriſdictions, and not ſo uſeful for the pleas of 
the crown, as for a tract concerning the Jurildiction of 


Courts. 


And thus far touching the aus juriſdiftions f in caſes 


capital, 
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CHAP. X. 


Concerning the apprehending or arreſting 
of felons and traitors by private per- 


ſons, and eſcapes. 


N Aving in the foregoing chapters conſiderd the ſeveral 


courts of ordinary juriſdiction, where traitors and fe- 


lons are to be proceeded againſt, I ſhall now deſcend to the 

conſideration of the means and method of bringing ſuch of- 

fenders to trial, judgment, and execution. 

And herein I ſhall obſerve this order, firſt to a 

thoſe courſes, that are preliminary to their arraignment, and 

afterwards to conſider of their arraignment, and thoſe pro- 
ceedings, that are ſubſequent thereunto, their trial, Judgment, 
and execution. 


Concerning the former, namely the courſes preliminary 


to their arraignment, they are principally theſe, viz. 1. The 


arreſt or apprehending of them. 2. Their impriſonment or 
commitment, and therein of bailing or diſcharging them 


before indictment. z. Their indictment. 


"Touching the firſt of theſe, namely their arreſts or ap- 
prehending them. 


This is the firſt inſtance of their proſecution, and this is 
done either, 1. By private perſons by virtue of the law, or 
2. By lon or virtute officii, or 3. Upon hue and cry le- 
vied, or 4. By warrant or precept virtute præcepti. 
But ewe I come to theſe I will conſider ſomething con- 
cerning eſcapes of felons, and what puniſhment lies upon 
them, that permit it, which will open the conſideration of 


what 1s every perlon's duty i in this caſe ; and by this eſcape 
I do not mean eſcapes ſufferd by ſherifh or gaolers, but e- 


5, capes ſufferd by vills, townſhips, or private perſons. 
2 It 
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If there be a murder or manſlaughter commit: = either 
in the day or night in an incloſed town, if the murderer be 


not taken, the town or city {hall be amerced upon a preſent- 


ment thereof, either by the coroners or grand inqueſt before 
the juſtices of gaol-delivery. 3 E. 3. Coron. 299. But if it 


were 2 vill not encloſed, there if a murder were committed 


within the precinct of the vill, tho in the field, and the mur- 
derer not taken, if it were done in the night, the vill ſhould 


not be amerced ; but if it were in day- light, tho in the e- 
vening, the town ſhould | be amerced. 3 H. 7. cab. 1. 3 E:3. 


Coron. 293. 

And the ſame law is if the killing were by a a man by 
miſadventure, if he eſcape and be not taken. 3 E. z. Coron. 
302. for tho by the ſtatute of Marlebr. cap. 26. that common 


fine or amercement called murdrum () .was not to be im- 


poſed in cales of death per infortunium, yet the amercement 
called eſcapium took __ even in that caſe. Vide Bracton, 
Lib. III. cap. 15. 

If the malefactor were taken by the townſhi p and deliverd 
to the ſheriff or his bailiff, or to the gaoler of the county, 


and then an eſcape happen, the townſhip is not chargeable, 


but the ſheriff or bailiflt. 3 E. 3. Coron. 337. 
But if he be in guard of the conſtable, and the conſtable 
is bringing him to the gaol, yea tho the gaoler refuſed to 


take him, if he eſcape, it is 2 charge upon the vill. 3 E. z. 


Coron. 3 46. 10 H. 4. J. 4. Eſcape 8. per Gaſcoigne; nay, tho 


in the flight he be {lain for necethty of retaking him be- 
cauſe he relifts, yet it is an eſcape upon the vill. 3 E. 3+ 


Coron. 3 28. 


And in caſe the vil 5 not ſufficient to e the amerce- 


ment, the hundred ſhall be charged therewith, and in de- 


fault if the hundred the county ; "ad if the killing be out 
of any vill, the hundred is amerceable for the elcape. 8 E. 2. 


Coron. 425. Stamp. P. C, Lib. I. cap. 3 1. f. 34. b. 
But this is only in caſe of felony touching the death of a 
man, for there the fact is apparent, that the man is {lain ; but 


in cate of other felony, as theft, there tho the thief be 5 ta- 
Vol. II. ＋ 


| ken, 
) Pine Part J. P. 39, 425, 447. 
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ken, no amercement lies upon the town, nor other penalty at 


common law, but by the ſtatute of Minton, de quo infra. 


But if they had a felon in their cuſtody, or in the cuſtody 


of the conſtable, and he eſcape, the vill had been amerce- 
able, and fo is the hundred, if they have him in their cuſto- 
dy. or in the cuſtody of the conſtable of the hundred, and 


ſuffer him to eſcape. 3 E. 3. Coon. 316. 
The law uſed in the time of H. 3. when Brafton wrote, 


appears Lib. III. cap. 10. to be thus: If a man had commit- 
ted manſlaughter either by misfortune or otherwiſe, if he 


Hed and the jury were inquired of by the judge if he were 
in decenna, then the decenna was to be amerced by the court, 
becauſe they had him not there; if he were not in any PT 
cenna, then the vill was to be ned becauſe they received 
him an inhabitant and had him not in franco plegio, for every 
one above twelve years old ought to be in frank- pledge, ex- 


cept clergymen, noblemen, and knights and their families (0): 
And therefore in the caſe of clergymen, noblemen and knights 

if any of their family de manupaſtu committed a murder or 

manſlaughter, the clergyman, nobleman or knight was a- 


merced if the malefactor fled, unleſs ſome ſpecial cuſtom had 
abrogated it, as in Her tfordſhire And thus did the practice 
long after continue: vide 8 E. 2. Coron. 428. Si ſerviens ali- 


cujus domini in ſervitio ſuo exiſtens facit feloniam & convinca- 
tur, quamvis poſt feloniam ipfius non receptavit, amerciandus eſt ; 
and 3 E. 3. Lin. North ton, Coron. 293. It was preſented, that 
A. had kild B. and it was demanded of the preſenters, whe- 


ther he were in decennd, they anſwered He was not; then it 
was demanded where he abode; they ſay with the parſon of 
the town, and thereupon the parton was amerced for his 
manupaſt ; then it was demanded who was preſent when he 


flew him; they lay C. it was then demanded of them, whe- 


ther C. e him, | took him, | they ſay Not, wherefore C. 
was amerced : then it was demanded where the felon Was; 
they lay he is eſcaped; then it was demanded whether it were 
done in the day or the night; they anſwer in the FUOning ; * 
therefore the whole vill was amerced. 
3 | Several 
(* Vide Part I. P. 65. iu notis. | 
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Several things are oblervable in this al 1. That if he 
had been in decenna, the decenna had been amerced, becauſe 


they had not him preſent ad ſtandum recto in curid. 2. That 


becauſe the parſon nor his family were not by law to come 
to the view of frank-pledge, he was amerced for one, that 
was of his family, one de manupaſtu. 3. That he, that was 
preſent and took not the offender, was alſo amerced. 4. That 
becauſe the felony was committed in the day- time and the 
felon eſcaped, the whole vill was amerced, 22 E. 3. Coron. 
238, ſo in effect three amercements for one eſcape. 

And note, that according to Bratton ubi ſupra he is de ma- 


nupaſtu, qui eſt ad victum & veſtitum, or ad victum cum mor- 
cede, as a houſhold ſervant; and according to the antient 
law, he that entertaind a man three 5 made him to be 


de manupaſtu. 
This law of amercing the decenna or him, of whoſe funily 


an offender is, is not abrogated, but yet it is not now uſed 


but it was certainly 4 mol e conſtitution, whereby 


every man was under the pledge of his maſter or father, wich 


whom he lived, or muſt be within ſome decenna, that may 


ſee him forthcoming : vide Spelman in Gloſar. Titul. F riburg &. 
Leges Edvardi, cap. 19, 20. (a), 


As thus the vill is anſwerable for an eſcape, ſo is bs that 


is preſent when a manſlaughter or murder is committed, and 
doth not do his beſt endeavour to apprehend the malefaQor, 


tho he were not party or acceſſary to the crime, with this 


agrees 8 E. 2. Coron. 428. before-mentiond, where it is called 


only an amercement; but 8 E. 2. Coron. 3 95. he that was of 


full age, that was preſent when a manſlaughter was commit- 


ted, et ne leva le maine d attach le felon, was committed to 


priſon, till he made fine to the king, but he that was within 


age was diſcharged (). 
And tho in 4 book of 14 H. 7. 31. . a perſon indicted 
for being preſent at a felony, without ſaying he was aiding 
and abetting, was diſcharged, it was, becaule the indiftment 


there was with intent to make him a felon, and not to charge 


him with a miſdemeanor for not 1 2 the felon: vide Co. 
P. C. 
(a) Milk. Leg. ITE P. 201. (2) Vide Part I. . 
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R U. p. 117. It is 4 miſdemeanor, for which the party {hall 


be fined and impriſond. 
By that which hath been ſaid it appears, that the appre- 
hending of a felon is in many caſes a duty and not arbitrary, 


even in caſes of a private perſon without any other war- 


rant, than what the law gives, and that the omiſſion there- 


of is a mildemeanor, and puniſhable by fine or amerce- 


And now therefore I come to condider touching the arreſts 


by a private perſon in caſe of felony. 


And this is of theſe kinds. 1. Where the party arreſted : 
hath really committed a felony, and this is known to the 


party arreſting. 2. Where the party arreſted hath really 
committed a felony, but it is only ſuſpected, and not cer- 


tainly known to the party arreſting. 3. Where there hath 


been a felony committed, and the party arreſting doth upon 
probable grounds ſuſpect the perſon arreſted to have commit- 
"red it, tho in truth he did it not. 


I. As to the firſt of theſe, where a perſon hath committed - 


: felony and 4. knows it. 


It is true in this caſe, if the time and nature . the a 


and the condition of things will bear it, it is beſt to complain 


to a juſtice of peace and have his warrant for the apprehend- 
ing of him, or if that cannot be had in convenient time, then 
to call to his aſſiſtance the conſtable ; bur ſuch the BF may 


be that the delay, that muſt ariſe neceſlarily by theſe ſo- 


lemnities, may give the felon opportunity to eſcape; and 
therefore in this cale 4. without any other authority 


than what the law gives him may arreſt or apprehend the. 


felon ; and if he cannot do it by his own ſtrength, he may 
call others to his aſſiſtance, or raiſe hue and cry "oi his ap- 
e ee and if he doth not thus, he is puniſhable, 4 as 18 
above declared, if it can appear that he knew it. 
And it will be all one, whether the felony were commit- 
ted in the ſame county or in any other county, for the law 
in this caſe makes 4. an officer; and this was antiently the 


law and ſtill is. Bratton Lib. ult. in fine, In criminalibus cau- 


ſis, ubi equi debet capitale ſupplicium, vita videlicet vel muti- 
3 „„ 
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atio nembrorum, non ſequitur attachiamentum aliquod, ſed cor- 


pus talis, quicunque ille fuerit, ab omnibus arreſtetur, qui ſunt 


ad fidem domini regis, five inde preceptum habuerit, eve non habue- 
rit; and accordingly it is ruled 10 E. 4. 17. b. that it is a good 


juſtification for a man in an action of falſe impriſonment to 
ſay, that the plaintiff committed a felony, and ſhew what, 
and the defendant arreſted him and deliverd him to the con- 


ſtable, or he might have brought him to gaol by himſelf Or 


his ſervant, as 1s there agreed. 


But the ſafer way 1s to bring him before a juſtice of peace, 
who may examine and commit him. 


And as a private man may do thus upon a felony com- 
mitted, ſo if he ſee danger of murder by a dangerous wound 


given, he may purſue the offender. 7 E. 3. 16. Barre 291. 


And in both theſe caſes he may break open doors, if he 
be denied entrance, and if de facto the felon or male factor 


be there, for the law makes him an officer in this caſe, as 


well as if he were a juſtice of peace or conſtable. | 7 K 3. 
1. Þ- 


Nay yet farther, if the Colon reſiſts or flies, ſo that he 
cannot be taken without killing him, this is juſtifiable and no 
felony ; but {till it muſt be where he cannot be otherwiſe 


taken, for it is for advancement of juſtice and ſuppreſſion of 


felons, and therefore if they cannot be otherwiſe apprehend- 


cd, it is lawful as well, as if 4. were a conſtable or had a | 


warrant ; and if the books, that {ſpeak of this matter, be but 


carefully examined, it will appear that the law was FA gene- 
rally taken, tho he were purſued or taken without any for- 
mal proceſs to the ſheriff, and that as well before an arreſt 


made, as after; and this appears in terminis 22 Aſſix. 5 5. 
3 E. 3. Coron. 346, A 326 & 290. but indeed the books of 


3 E. z. Coron. 288, 289. are of a conſtable and watchman: 


but in 3 E. 3. Coron. 349. the townſmen that did it were fined 

40 5. but it ſeems it was more for the eſcape, than the kil- 

ling : vide Stamf. P. C. Lib. I. cap. 6. f.13. a. b. accordant. 
As to the ſtatutes of Magna Carta, cap. 29. 25 E. 3. cap. 4. 


28 E. z. cap. 3. 42 E. 3. cab. 3. they do not at all concern 


this preparatory impriſonment of a Klon, as {hall be ſhewn 
Vol. II. U in 
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in due time ; and therefore whatſoever hath been before ſaid 
holds true in the firſt inſtance of his impriſonment, tho the 
party be not yet indicted. 3 | 

II. As to the ſecond caſe, viz, where a felony is commit- 
ted by B. but 4. that arreſts him, doth not certainly know 


it, as not mY preſent at the committing of it. 
I take the 
What he doth herein he doth at his peril, for if in truth B. 


aw to be all one with the former caſe, only 


be a felon, then 4. may arreſt him, and may break a houſe 


to arreſt him, if he be within the houſe and refuſe to render 

himſelf; yea, and if he will not ſuffer himſelf to be taken, 
he may in caſe of neceſſity be kild ; but this ſtill is at the 

peril of A. for if he be no felon, it may be manſlaughter at 


leaſt in A. if he doth it. 9 5 
But how far forth this will be juſtifiable in caſe that 4. 


hath a good cauſe of ſuſpicion, will be conſiderable in the 


)))) „„ 
III. The third caſe is, there is a felony committed, but 
whether committed by B. or not non conſtat, and therefore 


we will ſuppoſe, that in truth it were not committed by B. 
but by ſome perſon elſe, yet 4. hath probable cauſes to 


ſuſpect B. to be the felon, and accordingly doth arreſt him; 
this arreſt is lawful and juſtifiable, and the reaſon is, becauſe 


if a perſon ſhould be puniſhed by an action of treſpaſs or 


falſe impriſonment for an arreſt of a man for felony under 


theſe circumſtances, malefactors would eſcape to the common 
detriment of the people. 5 . 
But to make good ſuch a juſtification of impriſonment, 
1. There muſt be in fact a felony committed by ſome perſon, 
for were there no felony, there can be no ground of ſuſpicion. 
Again, 2. The party, (if a private perſon, ) that arceits, muſt 
ſuſpect B. to be the felon. 3. He muſt have reaſonable 
cauſes of ſuch ſuſpicion, and theſe muſt be alleged and 
— „ 
F 1. There muſt be a felony done; and therefore if a man 
be taken for ſuſpicion of felony and deliverd to the conſta- 
ble, or remains in the cuſtody of him that took him, yet if 
in truth no felony were committed, he may be let go at 
„ large, 
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large, and no puniſhment ſhall enſue for the eſcape. Keby. 3 4. 
a. b. But if a felony were committed, tho he, that is taken 
for the ſuſpicion thereof, be in truth innocent, and it fo ap- 
pear to the conſtable or him that arreſts him; yet if he let him 
go before he be indicted, and acquitted or deliverd by pro- 
clamation before the juſtices of gaol- delivery, the party let- 


ting him go ſhall be puniſhed for an eſcape. 44 Afſiz: 1 2. 


Poulton de Pace, f. 146. b. 5 H. 7.4. 7 H. 4.35.4. 
2. The party, that arreſts him, muſt be he that ſuſpects 


him, and regularly it cannot be done by another ; and there- 


fore if a man juſtify in falſe impriſonment for ſuſpicion, he 


muſt juſtify it as his own act, and not by the command ef 
the ſheriff or other officer, nor can another juſtify by the 


command of him, that ſo ſuſpects. 11 E. 4. 4. b. 
But this doth not always hold true, for an officer of ju- 


ſtice may in aſſiſtance of him that ſuſpects juſtify the in; = 


ſonment, as a conſtable, upon a complaint made to him 


him that ſuſpects, may juſtify, but he mult allege his juili: 
cation in the ſame manner, as he that ſuſpected ought, vd. 
a felony done and cauſe of ſuſpicion; and therefore che party 
ſuſpecting and deſiring the conſtable's aſſiſtance mult acauainc 


him with the whole matter, and the cauſes of his ſuſpicion, 


otherwiſe he is not bound to aſſiſt him. 2 H. 7. 1 5. b. And in 


ke manner a juſtice of peace being applied to by him that ſu- 
ſpects and acquainted with the whole circumſtances of the caſe (). 


And this appears beyond diſpute even by the ſtatute of 34 


E. z. cap. 1. whereby power is given to the juſtices of peace 


to arreſt all thoſe, whom they find by indictment or by ſu- 


ſpicion, and to put them in priſon. 


And the reaſon is apparent, namely the juſtices of peace 
are made judges of the reaſonableneſs of the ſuſpicion, and 
when they have examined the party accuſing touching the 
reaſons of their ſuſpicion, if they find the cauſes of ſuſpicion 
to be reaſonable, it is now become the juſtice's ſuſpicion as 
well as theirs, and accordingly adjudged P. 43 Eliz C. B. Croke, 
n. 3 J. Tatam's Cale (c); and therefore the ſaying of my lord 
Coke, 4 Inſtit. p. 177. © That notwithſtanding ſuch warrant or 

„ i | © the 

(*) 7ide Part I. P. 580. (c) Cro. Eliz. Pp. 829. 
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5 the aid of the confiable upon ack e it is fil the 
« party's arreſt and not the conſtables or juſtices, and that he 
« mult be preſent, and that he cannot break open a door by 


virtue of fuch warrant,” is neither warranted by the law nor 
the common practice (); and in the book of 2 H. 7. 1 5. b. 
where one jultified in aid of the conſtable upon a felony done 
and a ſuſpicion and cauſe thereof ut infra, it was ruled a good 
juſtification againſt the opinion of Bryan; and it is apparent 
by the ſtatute of 5 E. 3. cap.14. © If any perlon hath any evil 
< ſuſpicion of perſons to be robberds-men, waſters or draw- 
s latches, they ſhall be incontinently artelied by the conſta- 
c“ ples of the town, be it by day or night, and if they be ar- 
reſted within franchiles, they {hall be deliverd to the bai- 


* 


0 


4e liff of the franchiſe, "8 in the gildable, to the ſheriff, and 


„ kept in priſon till the coming & the juſtices. 
The ſuſpicion may be by any perſon, yet the impriſon- 

ment mult be by the conſtable ; and the reaſon is that which 

is given before, becauſe the conſtable is a proper officer, to 

whom complaints of this nature may be made. 

And therefore if a iclony be committed upon the goods of 


A. and the goods be found in the cuſtody of B. and 4. comes 


to a conſtable and ſhews him the caſe, and requires him to 
bring him before a juſtice ; this is a good juſtification by A. 

in falſe impriſonment brought againſt him without ſo much 
as an averment, that he ſulpected him. H. 4 Car. Rot. 513. 
Marbery and Porter, B. R. vide 2 E. 4. 8. l. 


But it is true, that he, that is not an officer, cannot juſtify 


by the command of him that ſuſpects, if he alſo be no offi- 
cer; and fo are the books of 5 H. 7. F. a. per Cur. 1 2 Co. FRO 


92. Sir Antony Aſhley's caſe, 11 E. 4. 4. b. 
But then the caſe is eaſily ſolved, for if a felony by com- 


| mitted, and A. hath probable cauſe to ſuſp eck B. and accord- 


ingly ſulpedts B. and acquaints C. with The whole matter, 
C. upon this having probable cauſe to ſuſpect B. tho he can- 
not juſtify the impriſonment of B. as by the command of A. that 


firſt ſuſpected him, he may juſtify by his own ſuſpicion ; and 


the like « him chat comes in aid of 4; to arrelt B. 5 H.. 4 U 5, 
3 3. The 
(*) Vide Part I. p. 579. 
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1. The third thing to be obſerved in this wt by a 
private perſon upon is that he hath 2 probable 


cauſe of ſuſpicion. 


And theſe probable cauſes are very many, as for inſtance 


common fame, 5 H.7..4.b. 2 H. J. 1 5. b. II E. 4. 4. b. Tc. 


hue and cry levied; 2 1 H. 7. 28. hath part of the 850 found 
upon him, or be indicted or the like, 12 Co. Rep. 92. Aſbley's 
caſe, party with him that committed the robbery. 7 E. 4. 
20. 4 

And note, that the law bath that care; that male factors, tho 
but ſulpected- ſhould be apprehended, that a man may allege 


twenty cauſes of ſuſpicion, and it {hall not make his plea 
double, for one anſwer makes an iſſue upon the whole, wiz. 


de injurid ſud proprid abſque tali cauſa, and no iſſue ſhall be 


{ingly taken upon one cauſe of tuſpicion, where many cauſes 

are thus alleged. 2 E. 4. 8 © 9. 7 E. 4.20.4 _ 
Now what is to be done by a private perſon, that thus 

arreſts a party upon ſuſpicion of felony ; if after ſuch an arreſt 


the party arreſting diſcharge him without bringing him to a 


jultice or conſtable, he ſhall be puniſhed for the eſcape at the 
king's ſuit, but it makes not the "impriſonment unlawful as to 


the party. 10 E. 4. 17. b. 


Or he may carry him to the gaol, and if the gaoler re- 


ceive him, he that made the arreſt is diſcharged, 10 E. 4. 1 8. 4. 
but he muſt not carry him to a gaol of any other county 
than where he is taken, unleſs either there be no gaol in the 


county, or that he cannot for the danger of rebels bring him 


to that gaol. II E. 4. 4 


Or he may deliver 3 to the conſtable of the wil and 


that is a ſufficient diſcharge. 10 E. 4.17. b. 


Bur the proper way 1s to bring him to a mes of peace, 
who may commit, or lun or bail him, a8 the caſe re- 
quires. 


Vet if the party ſo arreſted be fick RY cannot be removed 


without danger of death, he may detain him in his own 


houſe, till he can reaſonably bring him to a juſtice or officer. 
2 E. 4.8.b, 
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with the cauſe of his arreſt. _ PE 
But in cafe of a known felony done by the party, or 
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The arreſt of a man upon ſuſpicion of felony by a private 
perſon is, as before is ſaid, a thing permitted by law and 


therefore juſtifiable ; but it is not a thing commanded by law, 


neither is the party puniſhable, if he omit it, as in caſe where 
it is a known felony, or where done upon hue and cry le- 


vied, or by an officer, or by a precept ; for no man 1s judge 


of a man's ſuſpicion but himſelf (). 


And therefore there is not the ſame privilege in all points 


allowd to him that arreſts upon ſuſpicion, as to him that ar- 
reſts upon hue and cry, or by warrant, or where he is pre- 


ſent at the felony committed, and ſo knows it. 


1. It ſeems he, that arreſts as a private man barely upon 
ſuſpicion of felony, cannot juſtify the breaking open of doors 


to arreſt the party ſuſpected, but he doth it at his peril, vix; 


if in truth he be a felon, then it is juſtifiable, but if he be 


innocent, but upon a reaſonable cauſe ſuſpected, it is not juſti- 


fiable, 4 Co. Inſtit. p. 177, 178. (but yet to prevent a murder or 
manſlaughter a private perſon may break open a door, 12 . 


8. 2. h.) but he may enter by the doors open, and make the 
ant 10 the houle, on nee ents 3 
Hut note, that in all arreſts he mult acquaint the party 


where a felony is done and a conſtable comes and demands 


entrance upon a complaint to him, or by a juſtice of peace's 
warrant, or upon hue and cry ; there the doors may be broke 


open upon notice and demand of entrance and refuſal. 


2. Again, if there be a felony committed by B. and A. is 


preſent and fees it, and purſues the felon, and he cannot be 
otherwiſe taken, and A. kills him in the purſuit, tho he have 


not arrelted him, the law juſtifies him; and poſſibly the ſame 


law may be in caſe of an officer, a warrant, or hue and cry, 


tho the perſon be not guilty of the fact, if he refuſe to 


ſubmit to the arreſt ; but de hoc infra. 


But if a felony be committed, and 4. upon probable cauſe 
ſuſpects B. to have been the felon, tho the law permits him 


to arreſt B. tho in truth innocent, yet he cannot juſtify the kil- 
: . 


5 


(#) Vide Part I. P. 490. 


ling 
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ling of him upon his flight and refuſing to Remi, juſticiari | 
permittere nolens; but f he kills him, it 1s at bis peril, for 
if B. be innocent, it is at leaſt manſlaughter, Co. P C. þ. 56, 
221. 22 Aſſix. 55. and the reaſon is, becauſe B. is not 
bound to take notice of A. as authorized to arreſt him, as be- 
ing no officer, nor having any warrant; it is true, a conſta- 
ble arreſting in the king's name, or offering ſo to do, the 
party 1s bound to take notice and ſubmit, as hath been ſaid, 
Part I. cap. 3 7. but a mere ftranger offering to do it, a man 
is not bound to take notice of his authority, and therefore 
may fly from him if innocent, for poſſibly he may think he 


came to rob him. 


z. Yet farther, if an innocent perſon be actually arreſted : 
upon ſuſpicion by a private perſon, all circumſtances being 
duly obſerved, and he breaks away from the arreſt, yer I 40 


not think the perſon arreſting can kill him, tho he cannot be 


otherwiſe taken, for the perſon arreſted is not bound to take 


notice of that dee, chat the law gives to a private N 
ſon in this caſe. 


But then can he juſtify che beating or Ariking of him in 
caſe he cannot otherwiſe take him, that thus makes the af 
ſault ? As where a bailiff of the ſheriff by warrant arreſteth 


a perſon, tho he cannot ſtrike or beat him before the arreſt 
to take him; yet after the arreſt and eſcape ſuch a bailiff 

may juſtify by beating, if he cannot otherwiſe retake him 
according to the opinion of the book 2 E. 4. 6. b. 


And it ſeems he cannot, but only lay his hands gently 
upon him to lay hold of him for the reaion before given. 
4. But then ſuppoſe that either before the arreſt or after 


the arreſt B. draws his ſword and aſſaults 4. and 4. preſſeth 


upon him either to take or detain him, and in the conflict B. 
kills 4. is it murder in B. or if A. kills B. is it juſtifiable and 
no felony in 4? 

If the bailiff of a ſheriff is about to take a priſoner, and 
before he takes him the party draws his Word and kills him, 
this is murder, as is before ſaid, Part I. cap. 37. And on the other 


Hide, if either after or 49 Bs the arreſt the bailiff upon aſ- 


fault made upon him kills the party, this is no felony, nei- 
ther 
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ther is he bound to give back to the wall. Co. P. C. p. 56 
& 221. Hh | . „ g 5 : 
It ſeems, that if the party arreſted kill him, that thus ar- 


reſts upon ſuſpicion, (always ſuppoſed the party killing is in- 
nocent, ) this is but manſlaughter and not murder; and on 
the other ſide, if the party arreſting kill the party arreſted 
or intended to be arreſted by him upon ſuſpicion, that this is 
manſlaughter; and tho the arreſt in this caſe had been law- 
ful, yet the party arreſting hath not the ſame privilege, as 
in caſe of killing a man upon hue and cry, tho the party 
arreſted after the arreſt or upon the attempt of the arreſt al- 
ſaulted him, that arreſted him or attempted to arreſt him. 
1. Becauſe in this caſe, tho the law impower the party to 
arreſt him, yet it is but a power of permiſſion, not an in- 

junction by the law, neither is he puniſhable, if he had not 
made ſuch an arreſt, and ſo not like the caſe of an arreſt by 
an officer, warrant of a juſtice, or hue and cry, where it is a 

duty to arreſt, and the party, that omits his duty in this caſe, 

is puniſhable by fine and impriſonment for his omiſſion. 
2. Becauſe he might have had a legal warrant from a juſtice 
of peace, or called an officer to his aſſiſtance, and then he 
had been under a more effectual protection of the law in 

what he did in purſuance of his duty. 3. It would give too 
great a latitude for perſons to be their own judges in this 
caſe, and to take away a man's life who is innocent, and poſ- 
ſibly might not have ſufficient aſſurance, that either a felony 


had been committed, or that he that arreſts had a juſt or law- 
ful cauſe of ſuſpicion. „ 

And it ſeems the law is the ſame, whatſoever the cauſe 
of ſuſpicion were, yea altho the perſon were indicted for the 


offenſe, becauſe a perſon innocent may be indicted, and be- 
cauſe there is another way to bring him in to anſwer, namely 
proceſs of capias to the ſheriff, who is a known reſponſible 


officer. 3 E. z. Coron. 3 46. „ 
And thus far concerning arreſting by a private perſon upon 


ſuſpicion, 
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CHAP. XI. 

Concerning arreſts or apprehenſion of fe- 

lons, or perſons 2 of — 5 
an officer. 


T Here are certain officers and miniſters of oublic juſtice, _ 
that virtute officii are impowerd by law to arreſt fe- 


lons, or thoſe that are ſuſpected of felony, and that before - 


conviction, and alſo before indictment. 


And theſe are under a greater protection of the by in 
execution of this part of their office upon theſe two accounts. 


1. Becauſe they are perſons more eminently truſted by the 
law, as in many other acts incident to their office, ſo in this. 


7B Becauſe that they : are by law puniſhable, if they neglect 
their duty in it. 


And therefore it is all the reaſon that can hs ts they 
ſhould have the greateſt protection and encouragement in the 
due execution of their office, ſince their actings herein are 
not arbitrary but neceſlary duties, (not permiſhons,) and un- 


: der ſevere puniſhments 1 in their neglect thereof. 


And hence it is, that theſe officers, that are thus tel 


ed, may without any other warrant but from themſelves ar- 


reſt felons, and thoſe that are probably ſuſpected of felonies; 


and if they be aſſaulted and kild in the execution of their 
office, it is murder; and on the other ſide, if perſons, that are 


purſued by theſe officers for felony or the juſt ſuſpicion there- 


of, nay for breach of the peace or juſt ſuſpicion thereof, as 
night-walkers, perſons unduly armed, hall not yield chern 


ſelves to theſe officers, but ſhall either reſiſt or fly before 


they are apprehended, or being apprehended ſhall reſcue them- 


ſelves and reſiſt or fly, ſo that they cannot be otherwiſe ap- 


prehended, and are upon neceſſity {lain therein, becauſe they 


cannot be otherwiſe taken, it is no felony in theſe officers or 


Vol. 1 I. their 


0 
* 


1 


J 
0 


j 
*s 10 


Wl by 
0 


j 
| 


| 
pie 


0 
1 
| 


—  - 


—  -- —— —X— — 


— — 


_— — o 
' 


— —e—ê —— 
— 
— ——— • ä. — — 


— 5 
— - 
— 


— - = 
SO ——_—_— c———OC——— — 
- 

: 5 r r —— > —_— _ = 22 = 

2 — 2 — - . — — 

=> E — — — — 

— — = — ee ng 
2» = — - — — — 


86 Hiſioria Placitorum Corong. 


their aſſiſtants, that upon inevitable neceſſity kill them, tho 
poſſibly the parties kild are innocent, for by their 4, So 
againlt the authority of the king in his othcers they draw 
their own blood upon e 
The officers that I herein principally intend are, f. juſti- 


ces of the peace. 2. Sheriffs. 3. Coroners. 4. Conſtables. 
5. Watchmen. And when I mention theſe I allo include all, 


that come in their aid and aſſiſtance; for every man in duch 
caſes is bound to be aiding and aſſiſting to theſe officers upon 


their charge and ſummons in preſerving the peace and appre-· 
hending of malefactors, eſpecially felons. 
And if any being thereunto called ſhall not give their aſ- 


{iſtance, they are to be puniſhed by fine and impriſonment, 


and conſequently are under the common protection of the 
law equally with the officers themſelves, 


And that was the reaſon of the ſtatutes of 7 Fac. cap. 5. 
5 21 Jac. cap. 12. that gave power as well to aſſiſtants of 


the moſt uſual peace- officers, as to the officers themſelves, to 
plead the gener: al iſſue, and give the ſpecial matter of ther. 
juſtification in evidence, and allow double coſts to the de- 


fendant. 
Whereſoever a private perſon may arreſt a felon or perſon 


ſuſp ected, there any of theſe officers may do it; but of this 
ſuffcient hath been ſaid before: I therefore W to that 


power, that concerns them ſpecially as officers in this caſe. 


I. Fuſtices of peace have a double power as in relation 
to arreſt of felons; one upon complaint of another perſon, 
| whereof hereafter cap. 13. Another primitive and original 1 in 
themſelves, whereof at preſent. 


If a juſtice of peace lee a felony, or other breach of the 
peace, committed in his preſence, he "oy in his own perſon 


_ apprehend the felon. 
And ſo he may by word command any perſon to appre- | 
hend him, and juch command is a good warrant without 
writing; but if the felony or ag breach of the peace be 
done in * ablence, then he muſt iſſue his warrant in wri- 


ting under his fea] to apprehend the malefactor, 14 H. 7. 9. b. 
adjudged ; and by Fineux, if there be any riot or breach of 


the 
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the peace like to happen by a tumultuous meeting, c. he 
may command his ſervants or others to prevent it by arreſt- 
ing the part ies. 1 5 

And note, that if the juſtice of peace hath either from 


| himſelf or by a credible information from others knowledge 


of a felony done, and juſt cauſe of ſuſpicion of any perſon, 


he may himſelf arreſt and commit that perſon, 14 H. 7.8, 


per Keble; and according to it are the expreſs words of the 
ſtatute of 34 E. z. cap. 1. before-mentiond, == 
II. Secondly, As to the ſheriff it is ordaind by the ſtatute 
of Weſtminſt. 1. cap. 9. (a), That all generally be ready and 
« appointed at the commandment and ſummons of the ſhes 
riff, and at the cry of the country to ſue and arreſt felons, 
when any need {hall be, as well within franchiſes as withs 
out, and they, that will not ſo do, and thereof be attaint, 
ſhall make grievous fine to the king, and if default be 
found in the lord of the franchiſe, the king ſhall take the 
franchiſe to himſelf, c. And if the ſheriff, coroner or 
bailiff will not attach or arreſt ſuch felons there, as they 
may, or will not do their office for favour borne to ſuch 
miſdoers, and be attaint, they ſhall have a year's impri- 
ſonment and after make grievous fine, if they have wheres 
with, and if not, three years impriſonment. 
By this ſtatute the ſheriff is not only enabled but injoind 
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to arreſt felons, and all perſons are required to be aſſiſting to 
him therein upon his ſummons; and they are puniſhable by 


fine and impriſonment in default thereof. 


And altho the ſheriff in his Turn had power to take pre- 
ſentments of felonies at common law, yet this was not in- 
tended barely of iſſuing precepts upon ſuch inquiſitions, but 
to a miniſterial taking of felons as he was conſervator of the 


peace, for his Turn was kept but twice in the year, but the 


occaſions of taking felons were frequent. | 

And accordingly it was practiſed, vide 5 H. 7. F. 4. in fine, 
the ſheriff arreſted one ſuſpected of felony, and no queſtion 
of the lawfulneſs thereof. „ 


III. coro- 
(4) 2 Co. Tiſtit. F. 172. | 
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——_— 


III. Coroners : Tho coroners had no power of taking ingui- 
ſitions of any felony but the death of a man, as hath been 


ſhewn ; and therefore by the expreſs proviſion of the ſtatute 


of 4 E. 1. De officio coronatoris he may not only make pro- 
ceſs but make hue and cry after them, yet by the ſtatute of 


Meſtminſt. I. Cap. 9. above-mentiond he 1s a conſervator of 


the peace in relation to all felonies, and can rnd them 


to be apprehended, tho he can take no inquiſition EY 


any but the death of a man. 
IV. For the office of conſtable it is of twofold extent. 
1. Miniſterial and relative to the juſtices of peace, coroners, 


ſheriffs, Tc. whole precepts he ought to execute, or in tes. 
fault thereof he may be indicted . Original or 


primitive, as he is a conſervator of the peace at common 


1 


the original: cid inherent power in the conſtable he 


8 for breach of the peace and ſome miſdemeanors, leſs 


than felony, impriſon a perſon. 


If a man leave an infant in the cold to the intent to de- 
ſtroy i it, or charge the pariſh, the conſtable _ take him 
and put him into the ſtocks. M. 34 & 35 Elia. B . R. Croke, 
n. 1. Beal and Charter p. 287. 


So if a conſtable be aſſaulted by 4. tho it be in his own 
caſe, he may impriſon the party and carry him to gaol ; 


but for opprobrious words, or a general hindrance of him to 
ſummon the trained bands to attend the lord mayor of Lon- 
don upon his precept, he cannot juſtify the impriſoning of a 
perſon in the Compter, I. 31 Eliz. Rot. 1521. Fulwood and 
Gaſcoign (c); but he muſt bring him to a juſtice of peace: 
nota, in the juſtification it was allo alleged, that he aſlaulted 


him: ideo quere of that judgment. 
And what may be done by a conſtable may be done by 


his deputy, for by the law a conſtable may make a deputy, 
and he is within the ſtatute of 7 Fac. cap. 5. to plead the 
general iſſue. M. 13 Jac. B. R. Phelps and Winchcombe (d). 


If A. menace B. 6 kill him, upon complaint thereof to 
the conſtable he may arreſt him and put him into the ſtocks 

A „ 
(c) Savil. p. 9. (a) Moor 2 845. 
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till he find ſurety of the peace, 44 E. z. Barre 202. but 


that is intended, that he may detain him, till he can conve- 
niently bring bim to 2 eg of peace ad to avoid the pre- 
ſent danger, for tho ſome of the old books ſeem to hold, 
that the conſtable may take ſureties of the peace and detain 

a perſon till he give him ſureties, yet it cannot be by recogni- 
zance but by bond, and that for an affray or menace of 
breach of the peace done in his view. H. 37 ow B. R. Croke, | 
n. 25. Sharrock and Hanmer (e). 

If information be given to a conſtable, that a man and wo- 
man ere in incontinency together, he may take the neichbours 
and arreſt them, and commit them to priſon to find {uretics 
for the good behaviour, 1 H J. 8. 4. there the cuſtom of 
London indeed is pleaded; but 13 H. 7. 10. adjudged, that 
it is a good Juſtification for the conſtable or any in àlliſtance 


to plead, that A. holds a meſſuage in the ſame vill, and ſhe 


kept perſons ſuſpected of common bawdry, and the plaintiff 


ſuſpiciouſly reſorted to that houſe with women of ill fame, 
and that he arreſted the Plaintiff to find ſureties for the good 


behaviour. 

The conſtable may arreſt ſuſpicious night-walkers ( F) by 
the ſtatute of 5 E. 3. cap. 14. and men, that ride armed in 
fairs or markets or ellewhere. Stat. . E. Z- cap. 3- "oe 


Nor thampron.. . 


And it appears by the books before-mentiond, that in caſes 
of arreſts of this or the like nature the e may exe- 


cute his office upon information and requeſt of others, that 
ſulpect and charge the offenders, nay tho it be but with 


Vol. H- - 5 Z. ſuſpicion 


(05 Cro. Elis. p. 375. not lawful even for a legal conſtable 

ut then that ſuſpicion muſt not © to rake up a woman upon a bare ſu- 
be a mcre cauſeleſs ſuſpicion, but muſt “ 
be founded upon ſome probable reaſon 5 * breach of the peace nor any unlawful 
and ſo it was ruled in the caſe of the act; and as to the caſe in 13 H. ). 10. 
Queen and 7ooley Mich. 1509. for the © the reaſon thercof was, becauſe it was 
murder of Dent, who was kild in aid- © inthe view of the conſtable, who tound 


ing the conſtable, who had taken up a * her miſdoing; that of late conſtables 


woman, that was walking the ſtrect, , made a practice of taking up people 
upon ſuſpicion, as being a woman of ill only for walking the ſtreets, but he 
fame. C. J. Huli deliverd the reſolution “ knew not whence they had ſuch an 
of the court, that it was not murder, and © N AMS. Rep. | 
gave this for one reaſon, © That it was 


ſpicion only, having been guilty of no 
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ſuſpicion thereof. 5 E. 3. cap. 14. 13 H. J. 10. . 4% E; 3. 
Barre 202. 
But if there be an affray, tho to prevent it, or in the time 


of the affray the conſtable may upon information or com- 


plaint arreſt the offender, yet it is held, that if the aftray 


be paſt and no danger of death, the conſtable cannot arreſt 
the parties without a warrant from a juſtice of peace. 38 
E. z. B. Faux Impriſonment 6. 


But the Jaw ſeems contrary, for tho in that caſe he can- 
not take ſurety of the peace himſelf, yet upon a complaint 


to him he may arreſt the party to bring him before a juſtice 


to find ſurety of the peace or for appearance. 44 E. 3. Barre 
202. 35 Eliz, Sharrock's caſe. 
Now as touching the conſtable's power of arreſting ex . 


ficio in relation to "Glonks } it may come under thele confide- 


rations, 1. What his power is to arreſt, when a telony 1 18 
certainly committed. 2. What his power is to arreſt in caſes 
of ſuſpicion of felony. 3. What his power is in caſe of dan- 
ger of felony, tho none be committed, as in caſe of aftr: by 
Or d wounding. 
As to the firſt of theſe, where a felony is a it 18 
of al hands agreed, that he may ex officio arreſt and i impri- 
ſon the felon, till he can conveniently be conveyed to a Ju- 
ſtice of peace or the common gaol. 
And it will be all one, whether the felony were n 
in the ſame vill, or in any other vill or county, if the felons 
be within the vill where he is conſtable. 
And this appears clearly by the books of 2 H. 7. 1 5. , 7 E. 


4. 20. 4. and divers others, and by the ſtature of Rain. * 
cap. 9. 5 E. 3. cab. 14. 


And in that caſe it is on all hands FOR 


1. That he may break open doors to take the felon, if the 
felon be in the houſe and his entry denied, after demand 
and notice that he is conſtable. 

2. That if in ſuch an attempt of arreſt the conſtable Or 
any that come in his aſliſtance be kild after competent notice 
that he is a conſtable, it is murder, 

2 


3. That 


A 
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. That if the felon reſiſt and cannot be taken, whether 
it be after the arreſt or before, the killing of the felon: who 
cannot be otherwiſe taken, is no felony. 

And the reaſon of all hl} is, becauſe he is ex officio a con- 
ſervator of the peace, and is not only permitted but by law: 
injoind to take a felon, and if he omits his duty herein, he 
is indictable and ſubject to a fine and impriſonment. 

And it 1s not material, w tether he ſaw the felony com- 
mitted, or hath it only by complaint and information; for 


as well in one cale as the other he is bound to apprehend the 
| felon, and mike ſearch aſter him within the limits of his; ju- 


riſdliQion, and to raile hue and cry upon him; and certain! 
what may be done upon hue and cry coiled upon a felon 


may be done by that conſtable who upon the firſt complaint 


raiſeth it; and the law gives him protection in the execution 
of his office, and will never puniſh him in the neceſlary pur- 
ſuit of what it injoins him. 

And with this all the before cited books in the precedent 
chapter do agree; for I have before therein determind, = 
in this cale a private perſon may kill a felon, who is really 
ſuch, if he cannot otherwiſe be taken: vide ſupra p. 77. 

2. I come to the ſecond, namely what if there be a fe- 


lony done, (ſuppoſe a robbery upon A.) and A. ſuſpects B. 


upon probable grounds to be the felon, and acquaints the 


_ conſtable with it, and deſires bis aid to apprehend him; in 
this caſe I'fay, © 


1. That the e may apprehend B. upon this ac- 


count, tho the ſuſpicion ariſe 1 in A. at firſt ; and with this agree 


the ſtatutes of 3 E. 1. cap. 9. and 5 E. 3. cab. 14. and the 


books of 2 E. 4. 9. 4. 5 Co. Rep. 91. b. Semain's cale, Dalt. 


cap. 109. p. 292.(g), 13 E. 4. 9. 4. accords 2 H.7. 15. b. tho 
Brian be to the contrary ; but there are to be theſe circum- 


ſtances to accompany it, 1. A. the perſon ſuſpecting ought to 
be preſent, for the uſtification 3 is, that he did aid A. in taking 


the party ſuſpected, 2 H. 7.15.5. 2. He ought to inquire and 


examine the circumſtances and cauſes of the ſuſpicion of A. 
85 which tho he cannot do it upon oath, yet ſuch an informa- 


tion 
80 New Egir. = 162. P. 531. | 
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tion may carry over 5 5 even to the conſtable, 


whereby it may become his ſulpicion as well as the ſuſpicion 
of A. And if the conſtable thould not be allowd this latitude in 
caſes of this nature, many felons would eſcape, and the party 
arreſted hath no prejudice thereby, for the juſtice of the 
peace, to whom in ſuch cafes he is properly to be brought, 
may conſider the circumſtances, and poſſibly in ſome calls 
diſcharge or bail him, and upon his trial, if innocent, he 


will be diſcharged. 3. But there muſt be a felony in fa 


done, and the "conftable- maſt be aſcertained of that, and aver 
it in his plea, and it is iſſuable. 

2. Conſequently, if the conſtable upon ſuch an ls or 
attempt thereof be kild, it is murder as well as in the for- 
mer caſe. 


That in ſuch caſe, if the ſuppoſed offender * and take 


1 and the door wal not be opened upon demand of the 
conſtable and notification of his buſineſs, the conſtable may 


break open the door, tho he have no warrant. 13 E. 4. 9. 4. 
for it is a proceeding, for the king by perlons by law au- 


| thorized, and therefore there is virtually a non omittas in the 
actings of their authority, 


And the reaſon of the difference between private perſons Ar= 


reſting upon ſulpicion and conſtables is, 1. Becauſe that in the 
F former caſe it is but a thing permitted to private perſons to 
arreſt for ſuſpicion, and they are not puniſhable if they omit 
it, and therefore they cannot break open doors; but in caſe 


of a conſtable he is puniſhable, if he omit it upon complaint. 


2. Becaule it would be a great inconvenience if every private 


nan upon pretenſe of ſuſpicion ſhould break open houles, for 
they may not be of known value or reſponſible ; but a con- 
{table is an officer known within the vill, and his authority 
known, and is preſumed of ſufficiency, for he is choſen b 
the let, like a bailiff jurus & conus, who need not ſhew his 
warrant (). 

4. Again it ſeems to me, that if a perſon thus l 


with ſuſpicion of felony upon juſt grounds of ſuſpicion, and 


where a telony 1 is actually committed, tho he be innocent, 
2 = vet. 
(*) Part I. 5. 461. 
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yet if he reſiſt the officer after notice that he is the offices, and 


aſſault him, if the officer kill him, it is no murder. 


But it may be more queſtionable, whether if he fly and 
cannot be apprehended, the officer may kill him, where he 


is ſuſpected and innocent, if he cannot be otherwiſe taken, as 


he may a felon, as before is ſhewn 5.77. but it ſeems he may, 


and it is no felony no more than in the former caſe, for theſe 

reaſons, 1. Becauſe the conſtable is obliged to do his office 
in caſe of a probable ſuſpicion, as well as in caſe of an actual 
felony.” 2. Becauſe he cannot judge, whether the party be 


guilty or not, till he come to his trial, which cannot be till 


he be apprehended. 3. Becauſe the party draws upon him- 


ſelf this inconvenience, and makes himſelf ſuſpected by his ; 


very flight from the known officer. 
And this is the reaſon, why tho a man be innocent of a 


felony committed, yet if he fled for it, and that be preſented 


by the coroner or found by the jury, that acquits him of the 
felony, yet he forfeits his goods, becauſe it was his own © 


fault, that he did not ſtare juri, and brought upon himſelf 
the faſt cauſe of ſuſpicion, and put the country to trouble 5 
and hazard in purſuing him. 


And yet it is true, that if the felon were not once in the 


hands of an officer, that had warrant to arreſt, as if he be in 
the houſe and fly out at a back- door before the officer ſeizeth 
him, this is not an eſcape in the officer, 27 Aſix 9. But on 


the other ſide it may be ſaid, that it is nevertheleſs an eſca 


in the townſhip, for which they ſhall be amerced, tho the : 


perſon were never actually taken; quod vide ſupra cap. 10. 
And therefore it is at the peril of the whole vill, if they 


take not a felon (), and when he is upon probable cauſe ſu- 


ſpected, he is * to be ſuch till the contrary 9 85 
upon his trial. 

And therefore, as before 3 is ſaid, a juſtice of peace cannot 
diſcharge a perſon brought before dun but for ſuſpicion of fe- 
lony, in caſe a felony were committed, but muſt either bail 


or commit him. 


vol. II. Aa And 


(*) This holds only as to felony touch- of other felony, as theft, Sc. vide ſupra 
ing the death of a man, but not in caſe p. 73. | 
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And upon the reaſon before given it ſeems, that if a per- 
ſon be charged to the conſtable for felony or ſuſpicion of 
telony in the county of 4. and the conſtable charge him in 
the king's name to yield himſelf, and he either belies or af- 


ter the arreſt purſue him into another vill, nay into another 
county, the conſtable hath the ſame privilege and protection 


upon his purſuit and arreſt, as if he were taken in the county 
of A. tho yet he mult bring him before the juſtice of that 
county, where he was taken: : vide Crompton de Hice, p. 17 2, 
173. Dalt. p. 3 40. (b) 


But for this latter caſe I take the law to 65 all one in 


caſe of a conſtable having a warrant to arreſt a felon, or not 
having one, but doing it by his own intrinſic power virtute 
officii, namely, that if he hath or hath not a warrant from 
a juſtice of peace to arreſt a felon, if the felon Hy into 
another county before arreſt, he is to be brought before a ju- 
ſtice of that county or to the gaol of that county, where 


he is arreſted ; but if he were once arreſted and elcape, and 


Upon freſh fait he is taken by the conſtable in another coun- 


ty, yet he may be brought back to the juſtice or gaol of 
that county, where he was firſt arreſted (), for in that als mn. -- 


ſuppoſition of law he is always in cuſtody by force and au- 
thority of the firlt arreſt, as well where the arreſt was virtute 


officii, as where done by 4 warrant. Vide 2 E. 4: 6.6. 13 


And thus far rouching the 8 caſe. * 
. The third cale is, where a telony 1 Is not yet commits 


ted; ls 1 in danger to 35 committed. 


If A. hath wal B. fo that he is in danger of death. 


and 4. flies and takes his houſe, and ſhuts the doors and wilt 


not open them, the conftable of the vill where it is done 
or upon hue and cry may break the doors of the houle to 
take him, if upon demand he will not yield himſelf to the 
conſtable. 7 E. z. 16. b. Barre 291. 

And in that caſe if the conſtable be kild, it is murder; if 
he kill 4. if he cannot be otherwiſe taken, It 18 no felony, 
but excuſable and juſtifiable by the e cauſed by the 
obſtinacy and default of 4. It 


Y) New Edit. P. 534. (* vide Part l. 5. 385. 
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If there be an affray i in a houſe, where the doors are ſhut, 
whereby there is likely to be manſlaughter or bloodſhed com- 
mitted, the conſtable of the vill having notice thereof and 
demanding entrance, if they within refuſe to do it but con- 
tinue the affray, the conſtable may break open the doors ta 
keep the peace and prevent the danger. 

Nay yet farther, if there be diſorderly drinking or noiſe in a 
houſe at an unſeaſonable time of night, eſpecially in inns, ta- 
verns, or alehouſes, the conflable ot | his watch demanding 


entrance, and being refuſed may break open the doors to ſec 


and ſuppreſs the diſorder; and this 1s Oy uled in 
London and Middleſex. 


I come now in the aſt place to conſider what the * 


ble is to do with his priſoner, that he hath thus arreſted for 
felony or other cauſes above-mentiond. 


In caſe of a ſudden affray through paſſion or exceſs of 
drink he may put the perſons in the ſtocks, or in a priſon, - 


i there be one in the vill, till the heat of their paſſion or 
intemperance is over, tho he deliver them afterwards, or till 


he can bring them before à juſtice of peace. 
If an offenſe be committed, for which the at may 


arreſt, he may convey them to the ſheriff or his gaoler of 
the county; and if it be within a franchiſe, he may deliver 
them to the gaol of the franchiſe, and they are bound to 
receive them without taking any fine for the ſame by the 
ſtatute of 4 E. z. cap. 10. vide 5 H. 4. cap. 10. 23 H. 8. cap. 2. 
But the ſafeſt and beſt way in all cafes is to bring them to a 


juſtice of peace, and by them the priſoner may be bailed or 
committed, as the caſe ſhall require, but till they are bailed or 
diſcharged, or the ſheriff or gaoler hath received them, they 
are ſtill under the charge of the conſtable that took them. 

10 H. 4. 7. a. Eſcape 6. Till the conſtable can conveniently 
convey the parties arreſted to a juſtice of peace or the com- 
mon gaol, as when the arreſt is in or near night, he may de- 


tain the party in the ſtocks; or if there be no ſtocks in that 
vill, he may bring them to the ſtocks of the next adjacent 


vill. 
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And if the perſon bs IX quality or ſick, the conſtable = 
[keep him in an hole (7)] for a day and a night at lea 

and in ſome caſes of neceſlity for a longer time, till he can 
with ſafety and conveniency convey him to a juſtice of peace 
or the common gaol. 20 E. 4. 6. . 22 K. . . . Hul. 


40. 
F The charges of {ending malefactors to gaol by the com- 


mon law 1s to be borne by the vill, where they : are oppo: 


hended. 3 E. 3. Coron. 3 28. 4 E. z. cap. 10. 


But now by the ſtature of 3 Fac. cap. 10. the charge is to 
be borne by the priſoner, if he hath wherewith, the ſame 


to be levied by Warrant of the juſtices of peace; and if he 


hath not wherewith, then the charge to be borne by the pa- 


riſh, townſhip, or tithing, where the offender is apprehended, 


by a tax or rate to be made, as oy the laid act 1 is pre- 
ſcribed. 


And what I have herein 11 touching the nb is ap- 


plicable to a tithing- man, headborough, 'burſholder, for their 


authority is much the ſame. 

But the conſtable of the an del is a diſtin officer, and 
introduced upon the ſtatute of Winton, vide H. 37 EN B. R. 
Croke, n. 25. Sharrock and Hanmer 3 3 vor he leems to be a 


conſervator of the peace. 


V. Watchmen : Watchers are - Aves TY 1. That TEL 5 


is appointed by the ſtatute of Minton, cap. 4. which is that 
from Aſcenflon-day until Michaelmas watches ſhall be kept in all 
towns from ſun-ſetting to ſun- riſing in boroughs, Sc. by 


twelve, in other towns by fix or four, accotding to the num- 
ber of the inhabitants : this watch is to be ſet by the conſta- 


ble, and the neglect thereof puniſhable by 5 H. 4. cab. 3. Their 


power is to arreſt ſuch as pats by until the morning, and if 


no ſuſpicion, they are then to be deliverd, and if ſuſpicion be 


rouching them, they ſhall be deliverd to the ſheriff, viz. to 
the common gaol there to remain, until they be in due man- 
ner deliverd; and if they will not obey the arreſt, hue and 

4 _ cry 


(i) Theſe words are not in the MS. arc manifeſtly wanted to ſupply the 
but they or others to the like effect ſenſe. 


>» 


Hiſtoria Placitorum Corona. 97 
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cry {hall be levied upon them; but this watch extends only 
between Aſcenſion-day and Michael mas. 

2. But there is another watch, that may be kept by the 
conſtable ex officio, which may extend to other times, becauſe 
there be other things under his charge, as a conſervator of 
the peace, as for the purpoſe to raiſe or purſue hue and 
cry upon robberies committed by the ſtatute of Winton, cap. 1. 
to ſearch for lodgers in ſuburbs of citics, that are ſuſpicious 
perſons, which is to be done every week, or at leaſt once in 
fifteen days by the ſame ſtatute, cap. 4. for ſuch as ride or 
co armed by the ſtatute of 2 E. 3. cab. 3. for night-walkers 
and perlons ſuſpicious either 97 3 or ay by the ſtatute of 

5 E. 3. cap. 14. 
And altho a conſtable is not bound to any preciſe time 
for this kind of watch, nor puniſhable, it he omit it barely 
for the omiſſion, if bo be ready upon occaſion to do his 
Office, when required in theſe caſes, yet it is in his power to 
hold fuch watches, as often as he pleaſes, and it is convenient 
and juſtifiable, and herein the watchmen are the miniſters 
and aſſiſtants of the conſtable, and are under the ſame pro- 
tection with him, and may act as he doth; and regularly he 
ought to be in company with them in their walk and watch. 
3. There is yet a third kind of watch, which is by autho- 
rity of the juſtices of peace, which may be held at other 
times than the ſtatute of Winton appoints, and the watch thus 
appointed hath the ſame power as either of the former; and 
this ſeems to be within the power of any one juſtice © peace 
by the firſt Aſignavimus in his commithon ; vide Lamb. Fuſlic. 
Lib. I. cap. 20. p. 18 5. Dalt. cap. 50. p. 142 (Y, and cap. 
10% þ. 292. (1); but the fafer way and more uſual is by 
order of the ſeſlions of the peace or of the court of king's 
bench, which hath the higheſt ordinary authority in matters 
of the peace and preſervation thereof. 
Now a watchman hath a double protection of the law, 
viz, I. As an afliſtant to the conſtable, when the conſtable is 
preſent or in the watch, for ſo every man, v. ho is athitins 


8 


to the conſtable in the execution of his Hife, hath the 
Vol. II. B b 


FRY New Al, cab fe. p.; j (1) New Tait. cp, i og. P. 556: 
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fame protection, that the law gives the contable. 2. Purely 


— — 


as a watchman ſet by order of law; and the law takes re- 


tice of his authority ſub eo nomine, and therefore killing 1 4 


watchman in execution of his office is murder. Co. P. 5 cab. 
P. 5 2. 9 Co. Rep. 66. 4. Mackally's caſe. 


And ſuch a watchman may apprehend night-walkers and 


commit them to cuſtody till the morning, and allo telons 


and perſons ſuſpected of felony. 


And thus far of arrelts virtute ficli. 


CHAP. XII 


Of arreſts of felons upon hue and cry 


rai iſe ed. 


U E and cry is the old common « ive proceſs after felons 
and ſuch as have dangerouſly wounded any perſon: 


And this hath received great countenance and authority by 
ſeveral acts of parliament. 


ce 


ol 


1 


cc 


ce 


60 


cc 


LC 


cc 


cc 


By the ſtatute of Weſtm. 1. cap. 9. a), it is enacted, © That 
all be ready and apparelled at the ſummons of the ſheriff 


(„ 


& a cry de pays to- purſue and arreſt felons as well within 


franchiſes as without; and if they do it not and be thereof 
attaint, le roy prendra a eux grevement, _y are to be in- 


dicted and fined for the neglect. 


By the ſtatute of 4 E.1. De officio coronatoris © Hue and 
cry {hall be levied for all murders, burglaries, men=1lain, 
or in peril to be ſlain, as other-where is uſed in England 
and all ſhall follow the hue and ſteps as near as they can; 
and he, that doth not and is convict thereof, ſhall be ito 


tached to be before the juſtices in exe. 
By the ſtatute of Winton, cap. 1. © From henceſorth every 
country {hall be ſo well kept. that immediately upon robbe- 


ries and felonies committed freſh {ut {hall be made 
1 


from 


own 
(a) 2 Co. Inſtit. P. 17 i. 
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town to town, and from country to country: and cap. 4. © If 


any will not obey the arreſt of the town, where night-walk- 


Eero pals, they ſhall levy hue and cry upon them, and ſuch 
as keep the town (wiz, the bailiff or conſtable,) ſhall follow 
with hue and cry with all the town and the towns near; 
and ſo bye and cry ſhall be made from town to town, un- 
til they are taken and deliverd to the ſheriff; and for ar- 
* reſtments of ſuch ſtrangers none ſhall be puniſhed. 

And this is in truth but the antient law; thus it appears 
by Bracton, Lib. III. cap. 1. where he mentions a proviſion 


cc 


CC 


ce 


per dominum regem & ejus concilium, (which mult be intended 


an antient act of parliament,) quod omnes tam milites quan 
alii, qui ſunt quindecim annorum & amplitis, jurare debent, aud 
utlegatos, murdratores, robbatores, & burglatores non receptabunt, 
nec iis conſentirent, nec eorum receptatoribus, &, fi quos tales 
noverint, eos attachiari facient, & hoc vice-comiti & ballivis ſuis 


monſtrabunt, & fs huefium vel clamorem de talibus audiveriat, 


ſtatim audito clamore ſequentur cum familia & hominibus de 


terra ſui (). 


And it is one of the articles of inquiry in the leet in the 


ſtatute de viſu franci plegii, de hues levies & nient purſues, and 


among the capitula Itineris de huefio levato & non ſecuto + vide 
Coke ſuper ſtat. Weſtm. 1. cap. 9. 2 Ioſtit. p. 172. 1 
And altho it is a good courle to have a juſtice of peace to 


direct his warrant for raiſing hue and cry to prevent cauſe- 
leſs hues and crics, yet it is neither of abſolute neceſſity nor 


ſometimes convenient, for the felons may eſcape before the 
juſtice can be found, and hne and cry was part of the law be- 


tore the ſtatute of 1 E. 3. cap. 16. which firſt inſtituted ju- 
ſtices of peace. 


And altho alſo it is ſpecially incumbent upon conſtables to 
purſue hue and cry, when called upon, and they are ſeverely 
puniſhed, 11 they neglect it (b), and it prevents many incon- 


veniences, if they be there, for it gives a greater authority to 


their 
(*) Hide Part I. Pp. 23 & 24. in notis. © with the utmoſt expedition, as ſoon 
(b) By 8 Geo. 2. cap. 16. © If any *© as he ſhall receive notice thereof, he 
conſtable, headborough, Ec. within © ſhall for every ſuch refuſal or neglect 
the hundred, wherein any robbery “ forſeit five pounds, one half to the 
ſhall happen, ſhall refuſe or neglect © king, and the other half to ſuch per- 
to make {ue and cry after the felons © ton, as ſhall ſue for the ſame, 
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their purſuit, and enables the purſuants in his alliftance to 


plead the general iſſue upon the ſtatutes of 7 & 21 Fac. with- 


out being driven to ſpecial pleading ; and therefore to pre- 
vent inconveniences, that may happen by unrulineſs, it is 
moſt adviſable, that the conſtable be called to this action. 

Yet upon a robbery or other felony committed hue and cry 
may be raiſed by the country in the abſence of the CN, 


it is therefore called Cry de pais. 


Neither is there any inconvenience e in it, for 


if hue and cry be raiſed without cauſe, they that raiſe it are 
- puniſhable by fine and impriſonment. 2 Co. Inſtit. p. 173. 
And accordingly it was agreed by the two chief juſtices and 
three other judges upon the trial of Packhurſ?, Fackſon and 
others, who were all convicted of murder and executed for 
killing two of the countrymen, that followed them, being | 
highway robbers. Lent vacation anno Car. 2. 26. | 
In this matter of hue and cry theſe things are conſidera 
ble, viz. 1. By whom it is to be levied. 2. How it is to be 
levied. 3. In what manner to be purſued. 4. What may 
be done by them that purſue it. 5. How puniſhed, if omit- 


ted or neglected. 
I. Hue and Cry may be 0 as well by an alficer of ju- 


ſtice, as by the precept of a Juſtice of peace upon iner 
tion of a felony. 


Or it may be raiſed by any Private perſon, that 3 is robbed, 
or knows of any felony. _ 

II. Touching the manner of it: It is diverſe according 
to variety of circumſtances. 1. The party, that levies 


it, ought to come to the conſtable of the vill, and give 


him notice of a felony committed, and give kim ſuch rea- 
ſonable aſſurance thereof, as the nature x the cale will bear. 
2. If he knows the name of him that did it, he mult tell 
the conſtable the ſame. 3. If he know it not, but can deſcribe 
him, he mult deſcribe his perſon, or his habit, or his horle, 
or {uch circumſtances that he knows, which may conduce to 
his diſcovery. 4. If the thing be done in the night, ſo that 


he knows none of theſe circumſtances, he muſt mention the 


number of che perſons, or the way they took. F. If none of 
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all theſe can be diſcoverd, as whers a e or burglary or 
felony is committed in the night, yet they are to acquaint 
the conſtable with the fact, and deſire him to ſearch in his 
town for ſuſpected perſons, and to make hue and cry after 
ſuch as may be probably ſuſpected as being perſons vagrant 
in the ſame night, for many circumſtances may ex poſt facto 
be uſeful for diſcovering a male efactor, which cannot be at 
firſt found (c). 7 
III. In what manner it is to be outfued, 15 The Gale 
ble is to make ſearch in his own vill, 2 E. 4.8 & 9. 2. He 
is to raiſe all the neighbouring vills next about, Crompr. de 
Pace, f. 178. b. z. It is to be purſued with horle and foot: 
vide 27 Eliz. cap. 12. Dalt. cap. 2 8. p. 7 5. 4), bey direction de 
Hyde chief juſtice. 
IV. What may be done in purſuance of a hue and cry les 
vied, and therein I think as followeth. 
1. That in caſe of hue and cry once raiſed and levied upon 
ſuppoſal of a felony committed, tho in truth there was no 
felony committed, yet thoſe, chat purſue hue and cry, may 
arreft and proceed, EO if lo be a Tglony had been really com- 
mitted. 

And chankes the juſtification of an i by a 
perſon upon ſuſpicion, and by a perſon, eſpecially a conſta- 
ble, upon hue and cry levied do extremely differ, for in the 
former there mult be a felony averted to be done, and it is 
iſſuable; but in the latter, viz. upon hue and cry it need not 
3 be averred, but the hue and cry levied upon information of a 
E felony i 18 ſufficient, tho perchance the information were falſe; 
4 Vol. I. Cc I 
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. (e) 3 7 Eliz, cap. 13. To the "FN " writing of fich robbery at the book 
A ing of hue and cry ſo as to charge the © ling 9 of ſuch conſtable, c. de- 
hundred for any robbery it is requiſite, 8 ſeribing, as far as the nature and cir— 
* That the party robbed do with all cumſtances of the caſe will admit, the 
« convenient ſpeed give notice thereof © felon or felons, and the time and 
« to the inhabitants of ſome town, vil- * place of the robbery ; and alſo within 
lage or hamlet near the place where * twenty days next after the robbery 
A the robbery was committed: 5 And committed cauſe public notice to be 
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Z by 8 Geo. 2. cap. 16. it is further requi- ® given thereof in the London Gazerre, 
A ted, That the party robbed do with “ therein likewiſe deſcribing the felon 
IJ « all convenient ſpecd give notice there- © or felons, and the time and place of 
4 *« of to ſome conſtable, headborough, * ſuch robbery, together with the goods 


„c. of ſome town, Sc. near the place * whercof he was "robbed: 
of the robbery, or leave notice in (4) New Edit. cap. 54. P. 169. 


VV 

pres ale ee RAND 

232 Er og ö 
n CE W- « 


* AE 
« R 
en £5 R 


—_—— „ 0 


102 Hiſtoria Placitorum Coronæ. 


emma 


od. 


and therefore I do not find any averment of a felony com- 
mitted in caſe of a juſtification of an impriſonment upon hue 


and cry. 5 H. 7. 5.4. 21 H. 7. 28. 4. per Rede, 2 E. 4. 8 Cg. 


And the reaſons hereof are theſe. 1. Becauſe the conſtable 


cannot examine the truth or falſhood of the ſuggeſtion of 
him that firſt levied it, for he cannot adminiſter him an 
oath, and if he ſhould freer his purſuit of the hue and cry 
till it be examind by a juſtice of peace, the felon might e- 
ſcape, and the purſuit would be loft and fruitleſs. 2. Be- 
cauſe the conſtable is by the acts of parliament before · men- 
tiond compellible to purſue hue and cry and he is puniſhable, 
and fo are thoſe of the vill, if they do it not, as appears by 
the acts of parliament above-mentiond. 3. Becauſe he, that 


firſt raiſeth a hue and cry, where no felony is committed, viz, 


the perſon that giveth the falſe information, is ſeverely pu- 
niſhable by fine and impriſonment, if the information be 


falſe. 21 H. J. 28. 4. 29 E. z. 39. 4. b. 2 Co. Inſtit. p. 173. 


And therefore if he raiſe a hue and cry upon a perſon 


that is innocent, yet they, that purſue the hue and cry, may 


juftify the impriſonment of that innocent perſon, and the 


raiſer is puniſhable ; and by the {ame reaſon, if he give no- 


tice of a felony committed, when there was in truth none. 

2. If hue and cry be raiſed againſt a perſon certain for fe- 
lony, tho poſſibly he is innocent, yet the conſtables and thoſe 
that follow the hue and cry may arreſt and impriſon him in 
the common gaol, or carry him to a juſtice of peace. 


3. If the perſon purſued by hue and cry be in a houſe and 


the doors are ſhut, and refuſed to be opened upon demand 
: of the conſtable and: notification of his buſineſs, he may break 


open the doors ; and this he may do in any cafe, where he may 


arreſt, tho it be only a ſuſpicion of felony, for it is for the 


king and commonwealth, and therefore a virtual non omittas 
is in the caſe: vide 5 Co. Rep. 92. b. Semain's caſe. And the 
ſame law is upon a dangerous wound given, and a hue and 
cry levied upon the offender. 7 E. z. 16. b. Barre 291. 

And it ſeems in this caſe, that if he cannot be otherwiſe 
taken, he may be kild, and the neceflity excuſeth the con- 
ſtable: wide Part J. cab. 9. P. 53. 
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4. Upon hue and cry levied againſt any perſon, or where 


any hue and cry comes to a conſtable, whether the perſon be 
certain or uncertain, the conſtable may ſearch in ſuſpected 


places within his vill for the apprehending of the felons. 


Dal. cab. 28. b. 75. (e), Compt. de Pace, f. 178. b. 2 . 4. 


But tho he may ſearch ſuſpected places or houſes, yet his 
entry mult be per oſtia aperta, for he cannot break open doors 
barely to {earch, unleſs the perſon againſt whom the hue and 
cry is levied be there, and then it is true he may; therefore 
in caſe of {uch a ſearch the breaking open the door is at his 
peril, vi; juſtifiable, if he be there; not juſtifiable, if he be 
not there; but it muſt be always remembred, that in caſe of 
breaking open a door there muſt be firſt a notice given to 
them within of his buſineſs, and a demand of entrance, and 


a refuſal before doors can be broken. 


5. If the hue and cry be not againſt a perſon certain, but by 


deſcription of his ſtature, perſon, clothes, horſe, &c. the hue and 


cry doth juſtify the conſtable or other perſon following it in 
apprehending the perſon ſo deſcribed, whether innocent or 
guilty, for that is his warrant, it is a kind of proceſs, that 
the law allows, (not uſual in other cales,) viz to arreſt a 


perſon by deſcription. | 
6. But if the hue and cry be upon A robbery, burglary, 


manſlaughter, or other felony committed, but the perſon, 


that did the fact, is neither known nor deforibible by perſon, 


clothes, or the like, yet ſuch a hug and cry is good, as hath 
been ſaid, and muſt be purſued, tho no perlon certain be 


named or deſcribed. 
And therefore in this caſe all that can be ge is for thoſe 


that purſue the hue and cry to take ſuch perſons, as they 


have probable cauſe to ſuſpect; ; as for inſtance, ſuch perſons 
as are vagrants, that cannot give an account where they live, 
whence they are, or ſuch ſuſpicious perſons as come late 
into their inn or lodgings, and give no 1eafonable account 
where they had been, and the like: vide 2 E. 4. 8. l. 


And 
(e) New Edit. cap. 54. F. 169. 


cauſe of ſuſpicion. 
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And here the juſtification of the impriſonment is mixed 
partly upon the hue and cry and partly upon their own ſuſpi- 


cion, and therefore, 1. In reſpect that it is upon hue and cry 


there needs no averment, that the felony was done, yet it 


mult be averred, that an information was given, that the fe- 


lony was done, if the arreſt be by that conſtable that firſt 
received the information, and ſo raiſed the hue and cry; or if 
the arreſt were made by that conſtable, or thoſe vills, to whom 


the hue and cry came at the ſecond hand, it mult be averred, 


that ſuch a hue and cry came to them purporting ſuch a fe- 


| lony to be done; but 2. Alſo in as much as the hue and cry 


neither names nor deſcribes the perſon of the felon, but only 
the felony committed, and therefore the arreſt of this or that 
particular perſon, and ſo applied, is left to the ſuſpicion and 


diſcretion of the conſtable, or the people of the ſecond or 


third vill, he that arreſts any perſon upon ſuch general hue 
and cry muſt aver, that he ſuſpected and ſhew a reaſonable 


But now by the ſtatute of 7 Fac. cap. 5. The conſtable or 


any that come in his aſſiſtance, even in this caſe of hye and 
cry, may plead the general ifſue, and give the whole matter 


of the juſtification in evidence, for the purſuit of hue and cry, 
tho performed by others as well as the conſtable, is prin- 


cipally the act of the conſtable of the vill, and the others 
are but as his deputies or aſſiſtants within the precincts of 
their conſtable-wick. 7 ors By 


V. For the laſt matter how the neglect of the purſuit of 


hue and cry is to be puniſhed, it hath been before declared 
upon the ſtatutes of 3 E. 1. cap. 9. 4 E. 1. and 13 E. 1. of 
Minton, they are to be indicted, fined and impriſond. 
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C6 HAP. XIII. 


Arreſts of felons virtute præcepti, or of 
warrants. 


1 Come now to conlider of arreſts of felons ot Serfons 
ſuſpected of felony by warrant or precept, namely not of 


_ precepts that iſſue upon matter of record, as upon appeals or 


indictments, which regularly are to be by writ, but ſuch war- 
rants as are preparatory to it, or for confervation of the peace. 

And herein regularly all courts and perſons, that have ju- 
dicial power by the common law, or by act of parliament 
for the conſervation of the peace, have power to grant war- 
rants for arreſting of felons; but ſuch as are ſimply miniſte- 


rial and have no juriſdiction, as conſtables, cannot iſſue war- 
rants for that purpoſe, but muſt do their office either dane, 


or with others called to their aſſiſtance. 
The court of king's bench hath not only a power to . 
writs upon indictments or appeals before them, but have alſo 


power by order to command the ſheriff of the county, where 


they ſit, or the marſhal of the court to apprehend felons or 
diſturbers of the peace, and bring them before the court; and 


this is warrantable by the cuſtom of the court, which is part 


of the law of the land. 

Yea I have known by great advice, hs where there hath 
been information upon oath of a breach of the peace, and a 
deſign by perſons, whoſe names could not be known, to 
commit a riot or breach of the peace, an order hath ben 


made by the court to the ſheriff to bring before them ſuch 


perſons, as ſhould be probably ſuſpected to be parties therein, 


and to bring them into the court, M. 2 3 Car. 2. in Storie's caſe 


for attempting to take away the daughter of Mrs. Gilburn 


with masks and vizards. 


See before cap. 1. concerning the king's bench 
Vol. II. 5 d A com- 
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A commiſſion iſſues out of the chancery under the great 
ſeal to take perſons, that were notoriouſly famed of felony or 
treſpaſs, tho they were not indicted, and by virtue hereof 
the commiſſioners iſſue a precept to B. to take J. S. that had 
dangerouſly wounded another; this was admitted a good ju- 


ſtification in the officer, tho the commiſſion itſelf was againſt 
law, 24 E. z. 9. B. Faux Impriſonment 9. Vide fimile 42 Aſſiz, 5. 
| where a commiſſion iſſuing out of chancery to take J. S. and his 


goods, before he was indicted, is ruled to be againſt law. 
And therefore I would never adviſe thoſe general procla- 
mations, that have ſometimes iſſued, to take certain perſons 


notoriouſly ſuſpected of felony but not indifted. 


It is true, that ſuch a proclamation may be a means to give 


notice of felons, bur ſo it may perchance include true men ; 
and therefore what by law a conſtable, ſheriff, officer, or 
private perſon may do in arreſting of felons or ſuſpected 


perſons without ſuch a proclamation may be juſtifiable, but x 


not by virtue of the proclamation, neither can any juſtifica- 
tion be made by virtue of it; and therefore ſuch proclama- 
tions againſt perſons not indicted are againſt law, and may 


bring great inconveniences, 1. By leading the country into an 
error. 2. By the example itſelf, which may be of ill conſe- 


quence to honeſt men, as well as of uſe to apprehend fe- 
27 Aſiz 35. A man was indicted of felony before juſtices 
of oyer and terminer It is admitted, that the juſtices may 


not only award proceſs of outlawry thereupon, but may alſo 
iſſue a commiſſion (which is no other than a warrant under 


their hands and ſeals,) to take the party, and that by virtue 


of ſuch a warrant or commiſſion they may break open doors, 


but they muſt ſhew their commiſſion, if demanded. 

By the common law the ſheriff of the county might give 
out a warrant for the apprehending a felon before indict- 
ment; and this is farther confirmed by the ſtatute of 3 E. I. 


cap. 9. au commandment, © a les ſummons de viſcount & au cry de 


pays mult be underſtood disjunCtively, (or at the cry of the coun- 
try,) for the ſheriff had juriſdiction at the common law to 


take indictments of old felonies in his Turn ; and ſo he hath 


2 os =. Ml, 
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ſtill tho he is not now to make proceſs upon them by the 


The coroners have allo power to attach manſlayers by their 


warrants after inquiſition, whereby they are found guilty, 


but that ſeems not to be all their power; but they may make 
out warrants for apprehending thoſe perſons that are not, or 
cannot be preſented before them, as thoſe that were preſent 
and not guilty ; nay alſo of burglars and robbers, and yer 


they cannot take an inquiſition touching them; this appears 


evidently by the ſtatutes of 3 E. 1. cap. 9. and 4 E. 1. Officium 


coronatoris. And with this agrees the common uſage at this day 


for the coroners to take manſlayers before their inquiſition be ta- 
ken, for many times the inqueſt is long in their inquiry, and the 
offender may eſcape, if he ſtay till the inquiſition deliverd up. 
But becauſe at this day the greateſt part of the buſineſs 
of this nature is diſpatched by juſtices of the peace, I {hall 


be more large touching their warrants, wherein nevertheleſs 
much of what is {aid therein will be applicable to the wars 


rants, that iſſue in like caſes by other perſons. 

And therein I ſhall principally conſider theſe particulars, 
1. When and in what cafes they may iſſue their warrants 
for the apprehending of felons. 2. To whom. 3. How and 


in what manner ſuch precept or warrant is to iſſue. 4. What 
may be done by the officer in purſuance thereof. TS 


I. As touching the firit, in what caſes juſtices of peace 


may make warrants for the taking of felons or perſons ſuſpect 


JJ „% e 
My lord Coke in his juriſdiction of courts, cab. 3 1. p. 176, 
177. hath deliverd certain tenets, which, if they ſhould hold 
to be law, would much abridge the power of juſtices of 
eace, and condenmn the conſtant and uſual practice, and give 


| a looſe to felons to eſcape unpuniſhed in molt caſes (*), viz. 
1. That a juſtice of peace cannot upon complaint iſſue a war- 


rant to apprehend a felon before indictment, grounding him - 
ſelf upon the haſty opinion of Fitzherbert and Brudnell 14 


H. 8. 16. 4. who yet hold the officer excuſed; that makes the 


arreſt upon chat warrant, 2. That admit he may arreſt, yer 


| he 
(*) Pige Part I. p. 579 & ſupra p. 79. 
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he cannot break open a houſe to take the felon by virtue of 
that warrant. 3. That admit he may arreſt by that warrant, 


et he cannot iſſue a warrant in caſe only of ſuſpicion. 


4. That admit he may, yet no houſe can be broken by vir- 
tue of: ſuch Warrant. : N 
Touching the ſecond and fourth matter I ſhall conſider 


them, when I come to the bulineſs of the officer's power in 
purſuance of a juſtice's warrant z but touching the power of 


iſſuing this warrant by the juſtices of peace, I ſhall now con- 


{ider it: And therein I ſay as followeth. _ 3 
I. That a juſtice of peace hath power to iſſue a warrant 
to apprehend a perſon accuſed of felony, tho not yet in- 


dicted. . 5 
That, upon which the doubt muſt ariſe to thoſe that made 


a doubt of it, muſt certainly be the ſtatutes of Magna Carta, 
cab. 29. Nullus liber homo impriſonetur Cc. niſi per legale judi- 


cium parium ſuorum vel per legem terre. 25 E. 3. cap. 4. © None 


{hall be taken upon ſuggeſtion made to the king or his 
6“ council, unleſs it be by preſentment or indictment, Cc. 
or by writ original at the common law.” 28 E. 3. cap. 3. 
“No man ſhall be taken, or impriſond, or diſinherited, 


or put to death without being brought to anſwer by due 
* proceſs of law.” 42 E. z. cap. 3. © Whereas upon falſe ac- 
<« cuſations people have been brought before the king and 


council, it is enacted, that no man ſhall be put to anſwer 
Without preſentment before juſtices or matter of record, 


or by due proceſs and writ original according to the old 
VVT 5 
Now all the weight of the queſtion upon theſe ſtatutes 


is to ſee what the law of the land is, for if theſe prepara - 


tory arreſts of felons be not againſt the law of the land, they 
are not reſtrained by theſe ſtatutes. Certainly by the law of 
the land, if a felony were committed, or but ſuſpected to 


be committed, a man might be arreſted by the party that 


knows, or upon probable grounds ſuſpects him to be the fe- 
lon 3 or by a conſtable upon complaint, or upon hue and cry, 
and he might be carried to priſon, and there detained till 


deliverd by due courſe of law; and yet this perſon ſo ar- 


2 | reſted 


OS 
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reſted not all this while indicted: vide ſtatutes 3 E. 1. cap. 9. 
4 E. z. cab. 10. and 5 E. 3. cap. 14. And all this was in or- 
der to preſerve the peace of the kingdom, and to ſuppreſs 
felons. Rs „„ 1 . 
But this being not found effectual enough, by the ſtatute 
of 1 E. z. cap. 16. for the better keeping and maintaining of 
the peace commiſſions are to iſſue for the ſame in the ſeveral 
counties; this was their primitive inſtitution. Their power 
was enlarged by the ſtatute of 18 E. 3. cap. 2. to hear and 
determine felonies and treſpaſſes: and by the ſtatute of 3 4 
E. 3. cap. 1. their power 1s farther enlarged, and particularly 
their taking as well perſons fuſpected as indicted of felonies 
mentiond in that act is required, which, tho perchance it refer 
only to thoſe that have been robbers and gone beyond the 
ſea and ſince returned, yet it is a pattern for others. 
No by theſe ſtatutes ſurely as much power is intended 
to be tranſlated to the juſtices of peace in order to the pre- 
ſervation thereof, as was in a conſtable or private perſon, 
for the Juftices of the peace are conſervators of the peace and 
more. Fo 8 
And let a man look upon all the acts of parliament, that 
have been down to this day, he {hall find that the power af 
juſtices of peace to conveneand commit felons before indictment 
is allowed. 4 E. 3. cap. 2. Sheriffs ſhall not let to mainpriſe 
ſuch as be indicted or taken by juſtices of peace, unleſs main- 
pernable by law, 1 R. 3. cap. z. and 3 H. 7. cap. 3. concerning 
| bailing of priſoners committed upon ſuſpicion, 1 & 2 P. M. 
cab. 13. 2 ©@ 3 B © M. cap. 10. by which it appears, that ju- 
ſtices of peace may commit for felony, yea or for ſuſpi- 
cion of felony, 3 Fac. cap. 10. 5 H. 4. cap. 10. ſo that the 
impriſonment before indictment is ſurely lawful and not 
within the reſtraint of Magna Carta; and if ſo, then ſurely 
their arreſt is much more lawful, for it is but to bring per- 
ſons to an examination in order to their commitment, bail, 
or diſcharge; and there is no greater record of their com- 
mitment than of their arreſts. 6 a 
2. He may alſo iſſue a warrant to apprehend a perſon ſu- 
ſpected of felony, tho the original ſuſpicion be not in him- 
Val I.. Ee s ſelf 
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ſelf, but in the party that prays his warrant; and the reaſon 
is, becauſe he is a competent judge of the probabilities offerd 
to him of ſuch ſuſpicion. . 

And as a conſtable may upon complaint arreſt a perſon ſu- 


ſpected of felony, as appears by what hath been ſaid in the 
foregoing chapters (), ſo a juſtice of peace may do the like 


by his warrant; and it is alſo the conſtant practice accord- 
ingly. - | Te, 


felony, to examine upon oath the party requiring a warrant, 


as well whether a felony were done, as alſo the cauſes of 
his ſuſpicion, for he is in this cale a competent judge of 


thoſe circumſtances, that may induce the granting of a war- 
rant to arreſt. 7 of wk 


And if there were no other reaſon to prove it than this, 


it were ſufficient; namely, that the juſtice of peace may com- 


mit him to gaol, that is brought before him for ſuch ſuſpi- 
cion, or bail him, as appears by the ſtatutes of 1 R. 3. cap. 3. 


3 H. J. cab. 3. 1 U 2 P. M. cap.10. and therefore 4 for- 


him to examine the cauſe of the ſuſpicion. 


fiori may make a warrant to convene or bring him before 


II. As touching the ſecond matter, to whom this warrant 


zs to be directed. | 7700 oe ono, 
Uſually the warrant or precept is directed to the ſheriff, 


or bailiff, conſtable, or tithingman, and they are bound to 


execute it; and if they do not, they may be indicted and 
fined for their neglect. - 


But it may be directed to any private perſon or his own 


ſervant, 14 H. 8. 16. 4. Cromp. de Pace, f. 147. b. but he is 
not bound to execute it, but if he execute it, it is as good 


as if he were an officer. VF 
I a warrant be directed from a juſtice of peace to a con- 
ſtable of P. to arreſt a felon, Nc. he is not bound to go out 


of the vill, where he is conſtable, to execute the warrant; 
but yet if he do execute it in another vill, it is good enough, 
for he acts herein not ſimply as conſtable of P. but by virtue 


4 3 of 
(*) Vide cap. 10. P. 80. and cap. 11. P. 91. See allo Part I. P. C10. 


But that I may ſay it once for all, it is fit in all caſes of 
warrants for arreſting for felony, much more for ſuſpicion of 
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of the juſtice s warrant 3 and ſo it was ruled in my time at 
the aſſizes in Norfolk about 1668. 

III. As to the third matter, how and in what manner it 
is to be made or iſſued; touching which theſe things are re- 
gularly to be obſerved. 

The party that demands it ought to be examind upon 
his oath touching the whole matter, whereupon the warrant 
is demanded, and that examination put into writing. 
The party charging another thus with felony ought to bs 
bound by recognizance to proſecute at the next ſeflions or al- 
ſizes, as the caſe ſhall require. Dalt. cap. 117. p. 334- (a). 

The warrant ought to be under the hand and ſeal of the 
juſtice, 2 Co. Inſtit. p. 5 2. It muſt have a certain date, but 
the place, tho it muſt be alleged in pleading, need not be 


expreſſed in the warrant. 14 H. 8. 16. 4. 


Regularly the warrant ought to contain the cauſe fol eci- 


ally, and ſhould not be generally! to anſwer ſuch matters as ſhall 
be ob jected againſt him, becauſe it cannot appear, whether it 


be within the juriſdiction of the juſtice of peace, neither can 
it appear whether the party be bailable or not. 2 o. Inſtit. ; 


p. 52, 591. 
And therefore upon ſuch a general warrant returned 


upon an habeas corpus, it is in the pleaſure of the court of 


king's bench to bail or diſcharge him ; and accordingly for 


this reaſon, P. 71 Car. B. R. in u s cale he Was dil 
charged. 


But yet I hold Gack a a warrant is not e void, but 
if de facto the matter be within the juriſdiction of the jultice, 
and ſo averred, ſuch a general warrant is a good juſtification 


eſpecially in caſe of felony, and antiently it was generally 


held ſuch general warrants were good 1 in caſes of treaſon or 


felony (), tho in warrants of the peace and good behaviour the 


cauſe mult be ſhewn, that the party may come provided with 
his ſureties ; and accordingly vide Raſtal's Entries, tit. Attacks 


ment 1. Dalt. cap. 117. p. 329. 095 Crompt. de Pace, f. 148. a. 


7.37 

(a) New Fit. cap. 169. P. «79. the caſe of Kendal and Rowe, State Tr. 
(Y Crompr. 233. U. 1 Sid. 78. Dalt. Vol. IV. P. 861, 862. 5 Mod. Rep. p. 80, 
P. 574. and Sir Milliam Myndbam's Sa, 85. | 


caſe, Trin. 2 Geo, I. . R. Viae tamen (b} New Eait. p. 574. 
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J. 37 Elix C. B. Broughton and Mulſhoe (c); and accordingly 


ruled by my lord Cote himſelf contrary to his opinion in his 


comment upon Magna Carta, T. 7 Jac. C. B. the caſe of the 


mayor of Canterbury : vide ſupra Part I. cap. 54. P. 609. 


Breach of priſon. 


A Juſtice of peace may make his warrant to apprehend a 
perſon ſuſpected by name upon a complaint made to him; 


but where upon a complaint to a Juſtice of a robbery he made 


a warrant to apprehend all perſons ſuſpected and bring them 
before him, this was ruled a void warrant, P. 24 Car. 1. in 
the caſe of juſtice Swallowe, and was not a ſufficient juſtification 


in falſe impriſonment. 


A juſtice of peace may make a warrant as well in caſe of 


felony as of the peace to bring the party before himſelf, and 

then the officer ought to bring the party before him, that 
made the warrant, 5 Co. Rep. 5 9. b. Foſter's caſe ; or he may 
make the warrant to bring him before any of his majeſly s 
Juſtices of the peace, or before himſelf, or any of his maje- 
fty's juſtices of the peace, and then it is in the election of 
the officer to bring him before which juſtice of the county 
he pleaſes ; and it is not in the election of the party to go 
before whom he pleaſes; adjudged 5 Co. Rep. 5 9. b. Foſter's 


cafe againſt the opinion of Fineux 21 H. 7. 2 1. 4. = 
And in ſome caſes he muy make his warrant to bring him 
to the ſeſſions of the peace, tho it is better to bring him be- 
fore himſelf or ſome juſtice, that the party may be in the 
mean time bailed, if there be cauſe, to appear at the ſeſſions 


of the peace or gaol-delivery, as the cauſe ſhall require. 
A warrant of the peace may be to bring the party complained 

of to the juſtice to the intent to find ſureties for his appearance 

at the ſeſlions, Cc. and in the mean time to keep the peace, 


or the warrant may be | recuſaverit then to bring him to the 


common gaol ibidem moraturus, quouſque gratis hoc fecerit ; 


and yet the conſtable or officer may bring him in that cate 


before the juſtice; and if he refule there to give ſureties, he 
may by virtue of the firſt warrant bring him to gaol, and 
commit without any ſarther warrant or mittimus, 5 Co. Rep. 


59. b. Foſters caſe. The 


a (e) Moor p. 408; 
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The warrant of a juſtice before indi&ment may be in 
the king's name with the Teſte of the juſtice, or it may be 
in the name of the juſtice of peace himſelf ; the latter 
moſt uſual ; but proceſs after indictment iſſued from a 
ſeſſions of the peace is always in the king's name, Dalt. 
Juſtice, p. 404, 347, 348. (4). But whether generally 
a juſtice of peace out of ſeſſions can iſſue a warrant to 
apprehend perſons offending againſt a penal law, tho within 
their cognizance, and ſo to bind them over to che ſeſſions, or 


in default thereof to commit them, and this before indict- 


ment, ſeems doubtful: vide Lamb. 188, 129. Dalt. cap. 117. 


P. 331. (e). Theſe things ſeem to make againſt it. 1. Becauſe 
ſome adds of parliament do particularly and expreſly autho- 
rize them to it, which they would not have done, if it had 


been otherwile lawful. 2. Becauſe in moſt caſes of this na- 
ture, tho the party were indicted or an information preferd, 


yet the capias was not the firſt proceſs but a venire a- 


cias and diſtringas, and in caſes of information no proceſs of 
outlawry at all, 8 H. 6. 9. b. until the ſtatute of 2 1 Fac. cap. 4. 
gave procels of outlawry i in actions popular, as in actions of 


treſpaſs vi & armis. 


In caſe of a complaint and oath of goods ſtolen, and that 
he ſuſpects the goods are in ſuch a houſe, and ſhews the 


cauſe of his ſuſpicion, the juſtice of peace may grant a war- 


rant to ſearch in thoſe ſuſpected places mentiond in his war- 
rant, and to attach the goods and the party in whoſe cuſtody 


they are found, and bring them before him or ſome juſtice 


of peace to give an account how he came by them, and 


farther to abide ſuch order, as to law {hall appertain : : 


vide Dalt. p. 35 3. (H. 


And this is warrantable by 3 and os" it felons. 
could not in many caſes be e and is the conſtant 
practice at this day notwithſtanding the opinion of my lord 
Coke in his juriſdiction of courts, p.! 76. 

But in that caſe it is convenient, 1. To expreſs that the 
ſearches be made in the day-time. 2. That the party ſu- 
ſpecting be preſent to give the officer information of his 

Vol. II. Ff goods. 

(4) New Edit. p. 353. (e) New Edit. p. 516. (f) New Edit. 5. 598. 
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goods. z. There can be no breaking open of doors to make 
the ſearch, but he muſt enter per oſtia aperta, or upon the 
voluntary opening of the door by the houle-keeper or his 
ſervants ; and the reaſon is, becauſe the bare having of ſto- 
len goods in his houſe doth not neceſſarily make a man ei- 
ther a felon or acceſſary. 4. But becaule the having of ſto- 
len goods in his cultody is prima facie an evidence of a fe- 
lony and a good cauſe of {uſpicion, it is a lawful clauſe in 
the warrant to attach the party, in whoſe cuſtody they are 
found, to come before the juſtice. 5. The goods being found = 
ought not to be deliverd to the party complaining, but to re- F 
main in the conſtable's hand, till either by a writ of reſtitu- | 
tion upon the conviction of the felony, or by due order of 
the court they be deliverd. 5 . 
But the general warrant to ſearch all places, whereof the 
arty and officer have ſuſpicion, tho it be uſual, yet it is not 
{o ſafe upon the reaſon of juſtice Swallow's caſe before cited; 
and yet fee precedents of ſuch general warrants Dalt. p. 53 
The warrant of a juſtice of peace ought regularly to men- 
tion the name of the party to be attached, and muſt not be 
left in generals or with blanks to be filled up by the party 
afterwards. Dalt. cap. 117. P. 329. (g). If there be a riot or 
breach of the peace in the preſence of one or more juſtices 
they may arreſt the rioters themſelves, or command any offi- | 
cers or others by word of mouth without warrant to arreſt 
them, and they may by virtue thereof flagrante crimine ar- 
reſt them in the ablence of the juſtice by the true meaning 
of the ſtatutes of 34 E. 3. cap. 1. and 13 H. 4. cap. 7. quod vide 
adjudged 14 H. 7. 9T@T10. „% on 
And therefore if a riot be committed and diſperſed by the 
coming of the juſtice of peace, and they be ſuſpected pro- 
bably to meet again or threaten to do ſo, tho the conſtables 
may ex officio ſuppreſs the riot, and raiſe the power of the 
vill to do it; yet I think it clear that a juſtice of peace may 
deliver a ſpecial warrant in the hands of any perſon to arreſt 
the rioters, if they re-aſlemble, tho there be no particular per- 
3 {ons 
(g) New Edit. p. 574. 


* 29 * A 2 4; 8 x : > v 

hae? 3 & +. $i f E ͤtn..‚ ̃ ²˙ I — — AE x ae . HS > _ 7 f 

. - . . : 2 1 r . a Rr Oo Ne BE EIT IS.” 2 „ CID Sigg AY 1 SAR as CD. Z 0 * 2 
* ; 5 * F d . INOGEIITNS 6 e 

333 fo Se bg EI RES RT: AG Eo EE tes IN Ec n N * . 

7770000 A ⁵¼Ä:—];m 1 N R n 

” 31 * & ” 


Hiſtoria Placitorum Corona. 115 
ſons named in the warrant, becauſe it may be impothble to 
be known what their names are, and yet the peace is neceſ- 
ſary to be kept, as well as the breach of it to be puniſhed; 

and the juſtice cannot always n watch their a 


bling, but mult truſt others to do it; and this is admitted of all 


hands in the book of 14 H. 7. 9. and the only doubt is, whether 


it may be done by word, which yet is ache chere — 


And thus far for warrants. 


IV. The fourth thing is the manner - and order of their 
execution. 


If a warrant or precept to arreſt a felon come to an offi- 


cer ot other, if the felon be arreſted and after arreſt eſcape 


into another county, yet he may be purſued and taken upon 
freſh purſuit, and brought before the juſtice of the county, 
where the warrant iſſued, for the law adjudgeth him always 


in the officer's cuſtody by virtue of the firſt arreſt ; but if he 


elcape before arreſt into another county, if it be 4 warrant 
barely for a miſdemeanor, it ſeems the officer cannot purſue 
him into another county, becauſe out of the juriſdiction of 


the juſtice that granted the warrant 3 but in caſe of felony, 
affray, or dangerous wounding the officer may purſue him 


and raiſe hue and cry upon him into any county, but if he take 


him in a forein county, he is to bring him to the gaol or ju- 
| Rice of that county, where he is taken, for he doth not take 
him purely by the warrant of the juſtice, but by the autho- 


rity that the law gives him; and the juſtice's warrant is a 
{ſufficient cauſe of ſuſpicion and purſuit. 2 E. 4. 6. b. Dalt. 


cab. 118. p. 340. (0, 7 E. z. 16. b. 11 E. 4. 4. b. 


Tho a perſon, that hath a warrant to arreſt for felony or 
other miſdemeanor, may call others to his aſſiſtance, yet he 
cannot make a warrant to another as his deputy to execute 


it, or command another to execute it in his abſence. 8 E. 4. 
14. 4 


But it is held, that, if os warrant be directed to the ſhe 
rift, he may ks 2 warrant to his bailiff to execute it, and 
may command by word his under- ſheriff to execute it with- 
out «7 other warrant, 8 E. 4. 1 4. a. Dali. cap. 1 17. p. 332. (i). 


(% New Edit. Pp. 24 & 385. (i) New Edit. 77 
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If a warrant iſſue from a juſtice of peace to a private 


perſon to arreſt for felony or any other matter, he is not 


bound to ſhew his warrant, unleſs it be demanded, and then 


he mult ſhew it. 


But if it be directed to a known officer, as to the ſheriff, 
who is a known officer in the county, or to a conſtable, who 


is a known officer in the vill, he is not bound to ſhew his 
warrant, tho demanded, no more than a bailiff jurus & conus ; 


it is enough for him to ſay J arreſt you for felony, &c. in the 
king's name. 8 E. 4. 14. 4. 14 H. 7. 9. b. 21 H. 7. 23. 4. 9 Co. 


Rep. 69. Mackally's cale (). „ „ 
But it is reaſonable and alſo ſafe for the officer to acquaint 
him what he attacheth or arreſteth him for, for it is a great 


ſecurity to the officer, that arreſts him, and juſt for the party 
arreſted to know the cauſe for what it is. 


A warrant of a juſtice of peace to arreſt for felony may 
be executed in a franchiſe within the county, for it is the 
king's ſuit, in Which a non omittas is virtually included. 


Where by virtue of a warrant from a juſtice of peace the 


| houſe may be broken to apprehend a felon or other male- 


factor, there are thele diverlities. 


| Upon a warrant to ſearch for ſtolen goods the doors can- 

not be broken open, for tho it be for the king, yet the law 
enables not the breaking of houſes in all caſes for the king: (vide 

ſtatute 12 Car. 2. cap. 19. a ſpecial act to enable the ſearch 


and breaking open of an houſe in caſe of goods uncuſtomed,) 


and therefore the entry to ſearch by ſuch a warrant muſt be 
per oſtia aperta. 


So upon an excommunicato capiendo, tho it be the king's ſuit, 
yet doors cannot be broken to take him. H. 42 EAN C. B. 


Croke, n. 17. Smith and Smith (k). = 
If a juſtice of peace iſſue a warrant to apprehend a felon, 
who is in his own houſe, and after notice of the warrant and 
rene, requeſt 


; (* This was an arreſt in 2 civil underſtood ; tho it may be otherwiſe in 


adtion, and the warrant there meant was caſe of felony, becauſe in ſuch caſe a 


not the writ or warrant for arreſting the private perſon may arreſt a felon with- 


party, but the general warrant conſtitu- out any warrant at all. Hide Part l. 
ting him bailiff, and of this are the P. 458. 772 nos. | | 


caſcs in the year-books here cited to be () Cro. Elis. 741. 
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FA to open the door 1 it is refuſed or neglected to be done, 
the officer may break open the door to take him; and the 
ſame law is, if it be but for ſuſpicion of felony, 13 E. 4. 


9. 4 5 Co. Rep. 91. b. Semain's caſe (f). 

And ſo much more may he break open the houſe of ans 
other perſon to take him, for ſo the ſheriff may do upon a 
civil proceſs, 5 Co. Rep. 93. a. Semain's caſe. But then he 
muſt at his peril ſee that the felon be there, for if the felon 
be not there, he is a treſpaſſer to the ſtranger, whoſe houſe 
it is; but in both caſes the officer muſt Grlt notify his bulls 


nels that he comes about, and demand admiſſion. idem. 


But in caſe of warrants to ſearch for ſtolen g50ds I think 
the doors of any perſon cannot be broken up. 


If a warrant of the peace iſſue from a juſtice of peace, 


the officer or miniſter of {uch warrant may break open 2 


door in caſe of refuſal to open after demand and notice ot 


his buſineſs : ruled by Popham and Clerk 3 Jae. Dalt. cap. 78 


P. 204, 205. (I). 


Now touching the killing of a man juſticiari ſe . 


where there is a lawful warrant againſt him, much hath been 
ſaid before, where I conſiderd the conſtable 8 power (005 ſomè- 


what I ſhall ſay here. 


It is neceſſary in this cafe to conſider the e betwe 


an arreſt upon a warrant for felony, and an arreſt for a fr 5 


ple miſdemeanor. 
And alſo a difference f the oer kills him in . of 4 


flight, or of a reſiſtance and an attempt of a reſcue alter 


arreſt. 


If there be a warrant againſt 4. for a treſpaſs or breach 
of the peace, and A. flies and will not yield to the arreſt, 
or being taken makes his elcape, the miniſter kills him, this 
is murder, 

But if 4. either upon the attempt to 1 or after 
the arreſt aſſault the miniſter, that hath the warrant to 
arreſt him, to the intent to make his eſcape from him, and 


the miniſter ſtanding upon his guard kills him, this is no fe- 


Vol. II. | 69 .  lony, 


(H Part I. g. 5%. (1) New Edit. cab. 12. P. 427. 5 Supra P. 91 & 77s 
Part I. p. 489. | | 


himſelf and perform his duty. 


mit 
Ny 
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lony, for being by law authorized to arreſt him, he is not 
bound to go back to the wall, as in common caſes of ſe de- 


fendendo, for the law is his protection. And therefore as on 
the one ſide if A. kill him, it is murder, ſo on the other {ide 


if upon this aſſault by 4. the miniſter kill him, it is no fe- 
lony, the neceſſity excuſeth him, if he cannot otherwiſe ſave 


And herein it agrees with the common caſe of a ſheriff's 
bailiff in the execution of his warrant. Co. P. C. cap. 8. 
N 56. FER | 


But where a warrant iſſueth againſt a felon, and either 
before arreſt or after he flies and defends himſelf wich ſtones, 
as the book of 3 E. 3. Corone 290. or with his bow and ar- 
rows, as the record is of M. 22 E. 3. Rot. 1 17. coram rege 
Ebor (m), fo that the officer muſt give over his purſuit, or 
otherwiſe cannot take him without killing him, if he kill 
him, it is no felony; and the ſame law is for a conſtable, 
that doth it virtute officii, or upon a purſuit of hue and cry. 


And the ſame law it is, if in truth he were no felon, but 
yet a warrant is againſt him as ſuſpect of felony, and he ha- 
ving notice thereof flies and reſiſts, for the officer or miniſter 


ought to purſue his warrant, or otherwiſe he is puniſhable ; 
and the party by his flight and reſiſtance is acceſſary to his 


But then there muſt be theſe cautions. 1. He muſt be a 


lawful officer, or there muſt be a hue and cry, or there muſt 


be a lawful warrant. 2. That the party ought to have no- 
tice of the reaſon of the purſuit, namely becauſe a war- 
rant is againſt him, for his flight muſt be upon notice to 
him of the intent to arreſt him for felony. 2 E. 4. 9. 4. 


I - And 3. 


(m) This was the caſe of Henry v. was kild by Clyderawe. Clyderawe was 


ſey, who had been indicted before the 


ſheriff in Turno ſuo anno R. R. nono of 


divers felonies, whereupon the ſheriff 
manaavit commiſſonem ſuam Henrico de 


Clyderawe & ais ad capiendum fre- 


dictum H. Veſcy & ſalvs ducendumnt 
uſque caſtrim de Ebor'. Veſcy would 
not ſubmit to an arreſt, but fled & in- 


ter fugiend:um ſhot with his bow and 
arrows at his purſuers, but in the end 


afterwards indicted, © quod felonicè in- 


( terfecit prædictum H. Veſey, ſed quia 


* compertum eſt, quod prædictus H. de 


„ Clyderawe prædictum H. Veſty in- 
„ dictatum de diverſis feloniis fugam 
cc 

tute commiſſionis ſuæ prædictæ anno 
R. nono interfecit & non felonice ; 
conſideratum eſt, quod idem H. de 
* Clyderawe cat inde quictus, 


* faciendo, ut felonem domini regis, vir- | 
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And z. It mult be a caſe of neceſſity, and that not ſuch 
a neceſſity as in the former caſe, where an immediate aſſault 
is made upon the miniſter juſt at his coming to arreſt, or 
to reſcue himſelf from him; but this is the neceſſity, vie 


that he cannot otherwiſe be taken, and the reaſon is, 


becauſe it is for the public good, and they are puniſhable, if 
they negle& in any manner what they ought to do, namely 
the miniſter by fine and impriſonment, and a townſhip by 
an amercement. 

But tho a private perſon may arreſt a felon, and if he fly 
ſo as he cannot be taken without he be kild, it is excuſabſe 


in this caſe for the neceſſity, 2 2 Aix. 5 5. per Thor P- yet It 18 at 
| his peril, that the party be a felon, for if he be innocent of 


the felony, the killing, at leaft befats the arreſt, ſeems at 


| leaſt manſlaughter fur the reaſon above given, * an inno- 
cent perſon is not bound to take notice of a private perſon' = 


ſuſpicion (). 


If a juſtice of peace hw juriſdiQtion 1 in the caſe, (as he 


hath in all felonies and breaches of the peace, yea tho it be 
high treaſon, ſo far forth as it is a breach of the peace,) tho 
he err in granting of his warrant, it ſeems that the officer, 
that executes it, is excuſable. 14 H. 8. 16. a. per curiam. 


Vet in ſome cafes, as touching rates for the poor, tho he 


| hath juriſdiftion in the matter by the ſtatute of 43 Bike 


cap. 2. the officer is puniſhable for executing the warrant, 
where none ought to iſſue, becauſe it is a chramſcribed par- 
ticular juriſdiction given him by act of parliament, which he 
ought {trictly to purſue. I. 10 Car. B. R. 2 Fol. Ar. $09 o. 


Nichols and Waller. 


When the officer or ler hath made his arreſt, he 1 is 


: forthw ith to bring the party to the gaol, or to the julkice : ac- 
cording to the import of the warrant. 


But if the time be unſeaſonable as in or near the night, 


whereby he cannot attend the juſtice, or if there be danger 


of a preſent reſcue, or if the party be ſick and not able at 


preſent to be brought, he may, as the caſe ſhall require, ſecure, 


him 1 in the Rocks, « or, in caſe the quality of the perſon or the 
indiſ- 
(*) 5 ſupra p. 83. 
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W ſo require, ſecure him in a houſe, till the next 
day or {uch time as it may be reaſonable to bring ag 
2 E. 4. 9 © 10, (F), 

When he hath brought him to the Ms yet he is in 
law {till in his cuſtody, till either the juſtice diſcharge or bail 
him, or till he be actually committed to the gaol by warrant 
of the juſtice. 10 H. 4. 7. 4. Eſcape 8. 

And thus far concerning arreſts by warrant or precept. 


CHAP. XIV. 
Concerning the office of a raſtice, when 4 


perſon charged or 8 of felony is 


brought before him. 


| | W HEN a party thus OY for ſelony i 18 1 to 


the juſtice of peace, he muſt either diſcharge, or com- 
| mit, Or bail him. 


But preparatory to theſe acts 4 are dome things, that : 


are . of him before he do either. 

1. By the ſtatute of 1 & 2 P. & M. cap. 13. and 2 * z 
P. & M. cap. 10. he is to take the informations upon oath of 
the proſecutor and witneſſes and put them into writing; and 
he is likewiſe to take the examination of the perſon accuſed, 
but this is to be without oath and put into writing. 


And theſe examinations and informations he is afterwards. 


to deliver into the general ſeſſions of the peace or to the gaol- 


delivery, as the caſe ſhall require; and becauſe it may be un- 


ſeatonable to take theſe ratio or examinations pre- 
ſently, or poſſibly 1 it may take longer time, the priſoner may 
be continued in the cuſtody of the officer, or may be detained 
in the juſtice s houſe, or committed to ſome near ſafe place 
of cuſtody, till the examinations can be taken. 
4 But 
0 Fide ſitra p. 95, 36. þ 
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But this muſt be diſpatched in ſome convenient time, and 
therefore P. 4 3 Eliz, C. B. Scavage and Tateham (a) in an action 
onment brought by a perſon brought before the 

mayor of Pomfret a juſtice of peace upon ſuſpicion of felory, the 
defendant could not upon the account of examination juſtify 
the detaining him in the juſtice's houſe nineteen days; but 
it was held, that he might detam him three days upon that 
Km 7-7: e R 
2. It is fit to take a recognizance from the proſe- 
cutor to appear and prefer a bill of indictment, and alſo of 
the witneſſes to appear and give evidence at the next ſeſſions 


of the peace or gaol-delivery, as the caſe {hall require, if he 


{hall find cauſe to commit or bail the priſoner; otherwiſe it 

is, if he ſhall diſcharge him. OE ao 
Theſe things being thus premiſed, as I ſaid, the priſoner 

is either to be diſcharged, or committed, or bailed. 
I. Touching the diſcharge of a priſoner. If a priſoner 


be brought before a juſtice of peace expreſly charged with 
| felony by the oath of a party, the juſtice cannot diſcharge 


him, but mult bail or commit him. 


II he be charged with ſuſpicion only of felony, yet if 


there be no felony at all proved to be committed, or if the 


fact charged as a felony be in truth no felony in point of law, 


the juſtice of peace may diſcharge him, as if a man be charged 
with felony for ſtealing of a parcel of the freehold, or for 
carrying away what was deliverd him, and ſuch like, for 


which tho there may be cauſe to bind him over as for a_ 
treſpaſs, the juſtice may diſcharge him as to felony, becauſe 


it is not felony, Kelw. f. 24. 44 Aix 12. Poulton de Pace 
146. b. But if a man be kild by another, tho it be per in- 
fortunium or ſe defendendo, (which is not properly felony,) or 


in making an aſſault upon a miniſter of juſtice in execution 


of his office, (which is not at all felony,) yet the juſtice 


ought not to dilcharge him, for he muſt undergo his trial 
for it; and therefore he mult be committed, or ar leaſt bailed. 


. H h | II, As 


(a) Cre, El:2. $29. Vide Part I. p. 586. 


— — 
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II. As touching commitment or impriſonment of a part 
brought before a juſtice for felony or ſuſpicion thereof, theſe 
things are to be oblerved. Ro 

I. The commitment mult be by writing under the ſeal of 
the juſtice. 5 5 1 8 


And therefore altho a juſtice may by word of mouth ar- 


reſt a perſon for a breach of the peace done in his preſence, 
yet in that caſe the commitment of him ought to be a mitti- 


mus under ſeal; thus it was reſolved in Sandford's cate (0, P. 23 


Car. 1. B. R. but agreed he may detain him in his cuſtody, 
till a warrant can be made. ts 
And herein the power of a juſtice differs from the power 


of a court, for the court of king's bench may commit by or- 
der, and ſo may the court of ſeſſions of the peace, becaule 


there is or ought to be a record of the commitment. 


Nay in chancery, if an order be made for commitment 


of a perlon, till he enter into bond, Wc. the warden of the Fleet 


may juſtify the impriſonment by virtue of that order. J. 39 
Eliz. B. R. 2 Rol. Abr. p. 559. Tayler and Beal. 


2. The mittimus ought to have theſe circumſtances. 1. It 
muſt contain the certainty of the cauſe, and therefore if it 


be for felony, it ought not to be generally pro felonia, but it 


mult contain the eſpecial nature of the felony brieſly, as for | 


felony for the death of J. S. or for burglary in breaking the houſe 


ef J. S. Cc. and the reaſon is, becauſe it may appear to 


the judges of the king's bench upon an habeas corpus, whe- 
ther it be felony or not (): and likewiſe by the ſtatute 
of 3 H. 7. cap. 3. the ſheriff is to make a calendar of the pri- 

ſoners in his gaol, and deliver it to the juſtice of gaol-deli- 


very ſignifying the priſoners and their cauſes: vide 2 Co. Inſtit. 
52 © 591. 2. It is fit to mention the name of the juſtice, 
and his authority in the beginning of the mittimus, tho this 


is not always neceſſary, for the ſeal and ſubſcription of the 


juſtice to the mittimus is ſufficient warrant to the gaoler : mide 
ſupra () & Dalt. 355 & 383. (), for it may be ſupplied by 
averment, that it was done by the juſtice. 3. It mult have 

1 | aA Certain 


97 Part I. 5. 61 2. (H) Vide ſupra, Pp. 111. (*) Part I. F. 577. ( New 
Hait. Þ 515 & 593. e 
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a certain date of the year and day (). 4. It ſhould have an 


apt concluſion, namely to Aan him all he be thence deli- 


verd by due courſe of lw. 2 Co. Inſtit. ubi ſupra (+). 

But alcho it be true, chat theſe things are regular and fit, 
namely the cauſe, the juſtice committing, the date. the apt 
concluſion, yet I am far from thinking the warrant void, that 


hath not all theſe circumſtances. 5 


And therefore the juſtification i in falſe impriſonment againſt 
the gaoler may be good by virtue of ſuch a warrant ; and it 


| ſeems to me, (contrary to the opinion of my lord Coke ubi 


ſupra,) that if an eſcape be ſufferd willingly by the gaoler 


upon ſuch a general warrant, it will be felony in him: vide 


4% ſupra cap. 54. Part I. p. 509. De ſrangentibus priſonam (c). 
And therefore if the concluſion of the hittimus be to de- 


tain him till further order by the juſtice, it is true it is an 


unapt concluſion, and therefore binds not up the hands of 
the juſtices, to whom it may belong, to bail or deliver him, as 
the caſe ſhall require; but the commitment is notwithſtand- 
ing good, if there be any tolerable certainty in the body of 
the warrant for what it. is, as tor 3 . tho the 
particular i is belt to be expreſled. 


75 Regularly the e. eee is to be to the common gaol 


of the county, or if the offenſe be committed and the party 
taken within a franchiſe, that hath a gaol, (as the Gatehouſe 


at Weſtminſter ) then to the gaol of the franchiſe by the ſta- 
tute of 5 H. 4. cab. 10. 


Only ſometimes it ry been uſed by the juſtices of peace 


to ſend ſuch priſoners, which are bailable and have not their 


bail ready, to ſome private priſon, as the New Priſon in Mid- 
dleſex for ſome ſhort time, till they can procure their bail; 


but this hath always been difliked by the juſtices of the king's 8 


bench and gaol- delivery as inconvenient, and not agreeable to 


0 law (d). 
. If the priſoner he bailable, yet the juſtice ; is not bound 


to 1 bail, but the priſoner is bound to tender it, o- 


cherwile 
(*) Supra p. 111. | 663 See the caſe of Kendal and Roe, 
(4) Vide Part J. p. 584. State Tr. Hol. IV. p. 862. & ſupra 


(, See allo Part I. p. 595. Part J. b. 535. in notis. 
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therwiſe the juſtice may commit him; quod vide 14 H. 7. 


10. a. per Fineux accordingly adjudged J. 40 Elix C. B. Col- 
len's caſe; and fo of a ſheriff, that hath taken a man by ca- 


Pias, where he is bailable. 


Thus far touching commitment of an 8 

But in ſome caſes the offender is neither diſcharged nor 
committed, but bailed, and that comes next to be conſiderd. 

But becauſe the buſineſs of bail i is large and various, I 


ſhall refer that to the next chapter. 


© HA P. XV. 
Concerning bail and mainpriſe. 


' Ouching bailing of telons, e. there will bs theſe things 
inquirable, 1. What it is, and the nature and kinds of 


it. 2. In what caſes it may be, and in what not. 3. By 
whom (a). 4. In what manner it is to be done, by writ or 


without writ (b). 5. The penalty of erring therein (c). 
Touching the firſt, namely the nature of bail. 


Bail and mainpriſe are uſed promiſcuouſly oftentimes for | 
the ſame thing, and indeed the words import much the ſame 


thing, for the former is traditus J. S. and the other 1 is manu 


captus per J. S. 
But yet in a proper and legal ale they differ. 1. Always 


mainprile is a recognizance in a ſum certain, but bail is not al- 


ways ſo. 2. He, that is deliverd per manucaptionem only, is out 


of cuſtody ; but he that is bailed, is in ſuppoſition of law ſtill in 


cuſtody, and the parties that ke him to bail are in law his 


keepers, and may re- ſeize him to bring him in; and there- 
fore if a man be let to mainpriſe, ſuppoſe 50 the king's 


bench, an appeal or other ſuit cannot be brought againſt him 
as in cuſtodia mareſcalli; but if he be let to bail, he - is in ſup- 


polition of law ſtill in cuſtodia mareſcalli, 33 E. 3. Mainpriſe 12. 
I 36 E. z. 
(a) Inſra cap. 16 & ſub fine cap. 17. ( Inſra cab. 1. (e) Dafra ſub fine 


Lujus cubitis. 
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58 E. z. Lidem 13. 3 2 H. 6. 4. 4. Protection 13. and Scand; 
ingly the books of 21 H. J. 20. b. per Fineux, and 9 E. 4. 
2. 4. that ſeem to differ, are to be underſtood. 3. Tho ſome- 
times the recognizances themſelves both in bail and mainpriſe 
are in {ums certain, as {hall be ſhewn, yet the entry on record 
in the one caſe is deliberatur per manucaptionem, and i in the 
other caſe traditur in ballium. 

But now for the kinds of bail properly ſo called, it 18 of 
theſe kinds. 


1. Sometimes it is in no ſum certain at all, but traditur in 


ballium to J. S. and this is the uſual form in all bails in ci- 
vil actions in the king's bench; and antiently it was ſo alſo 


in criminal caſes, tho now, as Thall be ſhewn, it differs. 
And of this kind was the antient form of that bail, which 
was corpus pro corpore, which now 1s rarely uſed in that form, 
and the reaſon why that is diſuſed is, becauſe there was an- 
tiently a looſe opinion, that he, who was bail in this manner 
for a felon, was to be hanged, if he brought not in the prin 


cipal to keep his day, 33 E. z. Mainpriſe 12. but the truth i 1, 


all his puniſhment is to be fined for his default. — | 


Fuſtice, f. 157. 4. 11 H. 6. 3 1. ö. 
And ſo in civil actions, where this kind of bail! 18 "Come: 


times in uſe, as appears 27 H. 8. 11 C12. 21H. 7. 20. b. 
oy, bail is amerced, if he have not the principal at the day. 


Sometimes the bail is only a recognizance in a ſum 


certain for the appearance of a felon, and this is uſual, viz, 
the principal in double the ſum; as for inſtance in 40 or 


more, the ſureties each of en in 201. apiece ad comparen= 
dum & ſtandum recto in curia de latrocinio pradicto ſecundum 


legem Cc. Dalt. cap. 114. p. 305. (a). 


The ſureties ought to be at leaſt two men of ability, and 
their number and ſufficiency and the ſum of the recogni- 


vance is much in the diſcretion of him, that is to take i it, and 
therefore he may examine them upon oath 3 but how theſe 


are puniſhable, that take inſufficient bail, ſhall be {aid here- 


alter. 


| (a) New Edit. cap, 165. P. 150. . 
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The ſureties ad ſtandum juri doth import alſo, that he ſhall 
| plead to the felony, and therefore before the ſtatute of 
Marlbridge, cap. 28. (6), if the felon had ſtood upon his pri- 
_ wilegium clericale and would not anſwer the felony, his bail 
had been amerced, which is remedied by that ſtatute. 


The third fort of bail is that, which is indeed the true 


and regular bail, which is not only a recognizance in a ſum 
certain, but alſo a taking to bail, the true form whereof is 
containd in Lambert's uſlice, Lib. I. cap. 23. p. 264. Memo- 
rand quid die, anno, Tc. coram, Cc. venerunt A. & B. & ce- 


perunt in ballium J. S. captum & detentum pro ſuſpicione cujuſ . 
dam felonie uſque proximam generalem gaole deliberationem in co- 
mitatu prædicto tenend, & aſſumpſerunt, viz. quilibet eorum ſub 


and 201. de bonis & catallis, terris & tenementis corum © 
cujuſlibet eorum ad opus dicti domini regis levand, fi prædictus 
J. S. ad eandem proximam gaolæ deliberationem non perſonaliter 
comparebit coram juſliciariis dicti domini regis ad dictam Caolam 


deliberand aſſignatis ad veſhondendum dicto domino regi tunc 


& ibidem ſuper præmiſſis, or ſuper iis, que ad tunc & ibidem ipſi 
objicientur,' or rather according to the antient form ad ſtan- 
aum recto de latrocinio prædicto ſecundum legem & conſuetudinem 


regni Angliæ. Dat. ſub figillis noſtri is dic, anno, Oc. Vide 


F. N. B. 250. Crompt. 154% $- 


But the ſeal need not be, for he is a judge of record, only . 
his hand ſimply ſubſcribed, or ſubſcribed capt. & cognitus die 


anno ſubradicto coram Math. Hale. 
This is the form of a bail, where the principal 18 aber 
an infant or in priſon, and fo abſent ; and thereupon a war- 


rant iſſues under the hand and ſeal of him, that takes the me 


for his enlargement, called a liberate. 
But if he be bailed by a juſtice of peace before commit- 


ment, or if committed and brought into the court of king's 


bench or ſeſſions to be bailed, hn the party himſelf is alto 


bound; and ſometimes the recognizance is {imple with a con- 
dition added for his appearance, and ſometimes the condition 
is containd in the body of the recognizance, ut ſupra Only 


it is to be remembred, that when any perſon is bailed 
4 | for 
(b) 2 Co. Inſtit. P. 150. 
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for any miſdemeanor RE ER upon the return of. an habeas cor- 
pus or otherwiſe, the return or record ought to be firſt fi- 


led, and a committitur mareſcallo entred, and then bail taken, 


for all perſons, that are bailed in the king s bench, are de facto, 


or in ſuppoſition of law firſt ſuppoſed to be in cuſtodia n ma- 
reſcalli. 


The advantage of this kind x bail is this, that it is not 
only a recognizance in a {um certain, but alſo a real bail, and 


they are his keepers, | and may be puniſhed by fine beyond 


the ſum mentiond in the recognizance, if there be caule, 


and may reſeize the priſoner, if they doubt his eſcape, and 
bring him before the juſtice or court, and he ſhall be com- 


' mitted, and fo the bail be diſcharged of his recognizance. 


36 E. z. Mainpriſe 13. 32 E. z. e ah 23. 88 Juſtice, 
F157. 4 e 


Touching the ſecond, in what caſes a perſon is bail- 
able, that is accuſed or indicted of felony or na or in 
relation thereunto. 

T ſhall not meddle with bailing of priſoners i in cell ions : 
or for offenſes leſs than felony by acts of parliament, only | 
thus much. 


Regularly i in all offenſes either Dy the common law or 


acts of parliament, that are below felony, the offender is 


bailable, unleſs 1. He hath had judgment. 2. Or that by 
ſome particular or ſpecial a& of parliament bail is ouſted, 

What acts of parliament ouft bail in particular of- 
fenſes againſt thoſe acts is not my purpoſe to declare, they 
are very well collected by Mr. Dalton, cap. 1 1 4. (c), and Mr. 
Crompton de pace regis, f. 1 5 4. b. © ſequentibus. 

In relation to capital offenſes there are eſpecially theſe 
acts of parliament, that are the common land- marks touching 


| offenſes bailable or not bailable, wiz. 3 E. 1. or Weſtm. 1. cap. 


15. 34 E.3. cap. 1. 23 H. 6. cap. 10. 1R.3. cap. 3. 3 H. 7. 
cab. 3. 1 U 2 P. & M. cap.13. and 2 U E. Ul cap. 10. 
As to the ſtatute of 3 E. I. it declares, who are bailable and 
who not as well in other caſes, as in caſes capital. 

| But 
(c) New Edit. cap. 166. P. 553. 
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But at that time few were el in bailing of priſon- 
ers, but the ſheriff, in whoſe cuſtody they molt commonly 
were, and {ſuch ſubordinate officers, that either under the ſhe- 


riff or as bailiffs of liberties had the cuſtody of priſoners, 
Las appears from the words of the Om] Et pur ceo, 
que viſcounts & autres queux ont priſe & retenus priſoners : 


And therefore ſill the ſtatute did riot extend to courts of ju- 
ſtice, much leſs to the court of king's bench: vide 2 Co. 
Inſtit. p. 18 5, 186. ſuper hoc ſtatutum; eder doth this ſta- 
tute ſingly of itſelf extend to juſtices of the peace, for they 
were not in being till 1 E. 3. and therefore the ſtatute of 1 on 


2 P. © M. cap.13. eſpecially makes this ſtatute & 431. 
direction touching bailing of offenders. 
And therefore it ſcems alſo upon the ſame reaſon the ſta- 


tute of 27 E. 1. cap. 3. de finibus levatis, that directs and au- 
thorizeth jultices of gal- delir ery to inquire of ſheriffs and 
others, that have let out of priſon by replevying perſons not 
replevilable, or have offended againſt the ſtatute of Weſtminſter, 
and to puniſh them according to that ſtatute, extends not 
to courts or juſtices of the peace, but only to ſheriffs and ſub- 
ordinate officers. 
And the truth is, it could not be well applicable to any 
but them, for as all writs of homine replegiando, de manucap= 
tione, N de odio & atid were directed to the ſheriffs, ſo in 
moſt caſes what was to be done in thoſe times for bailing of 
priſoners was moſt commonly to be done by the ſheriff. 


This ſtatute declares, 1. Who were not bailable by the 
common law. 2. Who from thenceforth ſhould not be bail- 


able; and 3. Who ſhould be bailable, and inflicts puniſhment 
upon iherif and bailifls bailing thoſe, that are not repleviſa- 
ble, and not bailing thoſe that : are repleviſable. 


And this act extends not only to ſuch bailments as might 


be wirtute officii, but alſo to bailments by force of the com- 
mon writ de homine replegiando | or de manucaptione; whereof 
_ hereafter. 
My lord Coke in his comment upon this chapter (d) hath 
given us the ſubſtance and intent of this ſtatute, which I ſhall 
therefore but in effect tranſcribe. Firſt, 


(a 2 Co. Inſtit. P. 186 U & ſeq. 
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I. As to thoſe that were iceplevitible at common law, 
I mean before the ſtatute of 3 E. 1. (for poſſibly more anti- 


_ ently all offenders were repleviſable,) they: are of four {orts. 


1. Firſt for the death of a man. 
At this time there was held little Ae between 
murder and manſlaughter but only in degree, for till 


23 H. 8. clergy was allowable in the one as well as in the 


other, nay at this day, if the indictment run only in- 
terfecit © murdravit without ex malitid 3 the pri- 
ſoner hath clergy. 
And as to the point of bail no A e was at common 
oy nor after the ſtatute of 3 E. 1. till later ſtatutes, (de qui- 
bus infra,) between murder, manſlaughter, or the killing of 


a man ſe defendendo, or per infortunium, for they, that could 
not bail in murder, regularly _ not bail in the other 


three caſes. 
And this Held univerſally as to bailment by the ſheriff or 


by the juſtices of oe ; but as to others 1t had lome ercep- 
tions. 


The court of kits s bench might and fil may bail in any 


cale whatſoever, even in high treaſon or murder, for the 


court 1s held in law coram iſo rege. 4 Co. Inſtit. p. 71. 2 Co. 


Inſtit. p. 186. but this is in the diſcretion of the court, and 
none can challenge it de jure. 


And this bailment in the king's bench may is upon an 
original indictment before them in the county, where they ſit, 


or upon an indictment removed by certiorari, or upon a pri- 


ſoner removed by habeas corpus before or after an indictment 


taken; vide infra. 


In ſome caſes juſtices « of 1 may bail in caſe of 
the death of a man. 


1. If a man be found guilty of a death ſe Lfendendo, or 


per infortunium upon his trial, the juſtices of gaol-delivery 


may certify the matter into chancery, that the party may ſue 
his pardon of courſe, and in the mean time bail him till the 


next ſeſſions. 3 E. 3. Coron. 36 f. 


Vol. II. 1 And 


| 
| 
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And the ſame law it is, if the coroner's inqueſt only fird 
it ſe defendendo, ſuch inquiſition ſhewing the ſpecial matter, 
as it ought, is good, Stamf. P. C. cap. 7. f. 15. b. 26 Elix. 


Holmes caſe, Crompt. de pace, f. 153. b. & 28. 4. and the 


reaſon of the book of 12 E. 3. cited by Crompton, that in an 
indictment before the coroner ſe defendendo, the words ſe 


defendendo were void and ſtricken out, is not becauſe they 
were againſt the king, but becauſe they were too general. 


2 Co. Inſtit. ſuper ſtat. Glouc. cap. 9. p. 3 16. an indictment ſe 
defendendo is good before juſtices of gaol-delivery, but it is 


there ſaid it is not good before juſtices of peace; de quo 
| ſupra p. 45. and therefore upon ſuch an indictment before 
the coroner ſe defendendo ſpecially the juſtices of gaol-deli- 


very may bail the party till the next ſeſſions to procure his 


pardon of courſe, as well as if it had been found upon his 
trial; and ſo it was done 26 Elix in Holmes's caſe, Compt. 


153. b. vide Ap-Rice's caſe, 19 H. 7. Kelw. 5 3. 4. Compt. ibi- 


2. If a man be convict of manſlaughter, and hath a pardon 


to plead, which the juſtices of gaol-delivery ſee in the inter- 
val of the ſeſſion, they may bail him, (notwithſtanding his con- 


viction and that of manſlaughter, ) to another ſeſſion to plead 
his pardon. 2 E. 6. B. Mainpriſe 94. Crompt. 153. b. 
3. If a perſon be brought before the judges of gaol- de- 
livery upon ſuſpicion of murder, but before commitment or 
indictment ¶ it appears] upon examination of the fact by the 
juſtices of gaol-delivery, that he is not guilty, (tho in truth 
a felony were committed,) the juſtices of gaol- delivery may 
bail him to another ſeſſions: vide 3 1 Eliz, in caſe de Salford, 


Crompt. 1 54. 4. ; | | 
But I am not of the mind that the ſame judge | Shurrle- 
worth | was of, that if he be convict upon a trial againſt the 


opinion of the judge, that he can bail him to ſue his pardon 


but all he may do is to reprieve him before judgment, and 


certify for him for a pardon. ES 
And therefore it ſeems to me there 1s no difference be. 


tween this caſe and that of Dy. 179. 4. where a man is con. 
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118 and it is doubted whether he be within clergy, yet he 
remuneth not bailable. 

If a man be indicted of murder at the ſeſſions of gaol- 
delivery, and prays his trial, but the proſecutor for the king 
is not ready with all his evidence, the judge may reſpite his 
trial till another ſeſſions; and tho he be not bound to bail 
him, yet if he do find that it is no contrivance of the priſos 
ner to ſurpriſe the proſecutor, but that it 1s merely the neg- 
lect of the proſecutor, or that his pretenſe is merely a de- 
lay to continue the party in priſon, I have known it often 
practiſed at Newgate and elſewhere for the juſtice of gaol- 

delivery to bail the priſoner till another ſeſſions, if it be far 
off, and upon circumſtances conſiderld. 
And yet in none of theſe caſes neither juſtices of peace 
nor ſheriff can bail, but how far they may bail in caſes of 
manſlaughter ſhall be ſaid hereafter, when we conſider the 
ſublequent ſtatutes. 
And thus far at preſent for e in caſe of the death of 

a man. 

2. The ſreon eile where: s man was not batlable by the 
common law is, where a man is taken per mandatum domini 
regis - this is not intended of the perſonal command of the 
king, for regularly as the king cannot in perſon arreſt or 
impriſon, ſo he cannot command another to impriſon, but 
it muſt be done by ſome order, writ or precept, or proceſs 
of ſome of his courts. 16 H. 6. Monſtrauns de fait 182. 
1 5 4. b. 2 Co. Inſtit. Juper ſtatutum Weſtminſt, 1. Cap. 15. 
18 

1 15 N ny altho ſuch a _—_ be by commiſſion under the 
great ſeal, it is void, 42 Aſ‚ix 5: therefore the preceptum or 
mandatum domini regis in this act is intended of the proceſs 
of law ifluing out of the king's courts according to their ſe- 
veral juriſdictions, 2 Co. Inſtit. ſuper Mag. Chart. cap. 2 9. and 
Weſtm. 1. cap. 15. But if intended of the king's perſonal 
command, tho ſuch a perſon ſo taken be not bailable by the 
common writ de homine replegiando, yet he is bailable by the 
court of king's bench or chancery upon an habeas corpus 3 de 


quo infra 2 Co. Inſtit. p. 55, 975 
3. Third!y, 
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z. Thirdly, Or of the juſtices, viz. by writ or procels iſſuing ac- 
cording to law within their ſeveral juriſdictions, for altho theſe 
were ballable in many caſes by the courts that iſſued the pro- 

| ceſs, yet they were not bailable by the common writ de ho- 
mine replegiando, but are excepted therein, nor by the ſheriff 
virtute officii till the ſtatute of 23 H. 6. cap. 10. 
4. Fourthly, Or for the Foreſt ; perſons impriſond by the 
: Juſtice i in eyre in the foreſt are not repleviſable by the common 
writ de homine replegiando. 

II. The ſecond part of this ſtatute is enacting or declara- 
tive, who are not bailable; but ſo far as this ſtatute looks, it 
only concerns the ſheriff and bailiffs, and the common writs 
of homine replegiando or de manucaptione, which are directed to 

the ſheriff, tho afterwards it was made the rule in many 
things to juſtices of peace, c. by the ſtatutes of 1 & 2 . 
M. and 2 C3; P. & M. de quibus infra. 
And the caſes, wherein bail is reſtrained by this flats. are 
thirteen in number, ſome in reſpect of the heinouſneſs and 
weight of the offenſe, as treaſon, burning of houſes, break- 
ing of priſon, &c. and the reſt upon the great evidence and 
probability of guilt, as perſons outlawed, c. but I ſhall fol- 
low them in the order that the ſtatute lets them down. 
1. Perſons outlawed ; for outlawry is an attainder of felo- 
ny, and | the outlaw ] is preſumed guilty, becauſe he withdraws 
| himſelf from the proceſs of law. 

And upon the ſame reaſon it is, that a perſon convict of 
felony, while the judge adviſeth upon his clergy, is not bail- 
able, becauſe he is convicted, Dy. 179. 4. Nay, tho he be 
convicted againſt the 0 of the court, he is not bail- 

. able againſt the r of Shurtleworth, 31 E Crompt. 
Ml EE ISS 
i 4 And therefore if the ordinary had had a clerk cori in 5 
his cuſtody, if the ordinary let him to bail, he was s puniſh- I 
able: vide 15 H. 7. 9. a. 
hut if a man be outlawed for . and be 1 upon : 
a capias utlegatum and plead in avoidance of the outlawr 
againſt him, that he is of another place, and ſo not the per- 
ſon outlawed, or bring a writ of error to reverſe the out- 
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lawry and aſſign his errors; the court G king's bench may 
bail him; and it is not unuſual ſo to do, whether the out- 
lawry be upon an appeal or an indictment. | 

If a man be indicted or appealed for ſuch an offenſe, 
wherein bail may be taken, the indictment or appeal does 
not hinder his bailment; becauſe it induceth no ſufficient 
preſumption of his guilt; ; if he were bailable before indict- 


ment, he 1s bailable "mg 2 Co. Inſtit. ſuper ſtat. Weſtm. 1. cap. 


15. nd ſtatutum ipſum F. N. B. 249. 22 Aſſiz. 94. but not 
allowd, till he hath ———_ to the indictment 16 Afi K 13. 


29 Aſia; 44+ 


But if a man be indicted before juſtices of a higher: juriſ- 
diction, as before juſtices of yer and terminer, he cannot be 


bailed by juſtices of peace, for they cannot proceed upon an 


indictment taken before ſuperior judges, tho otherwiſe the 


cauſe might be within their cognizance. 


2. Perſons, that have abjured for felony, are not bailable, 
for they are attainted in law. 
3. Approvers in felony are not bailable, end they do 
confeſs themſelves guilty. 
. Perſons taken with the mainouvre are not bailable, be- 
cauſe it is furrum manifeſtum. _ 
Bur that is intended of the thief himſelf, for if 4. ſteal 
goods and ell them to B. and B. is taken with them, B. is 
bailable. | 
F. Perſons, that being committed for felony break ſow, 15 
are not to be bailed, for 1. It carries a preſumption of their 
guilt. 2. It is a ſuperadded felony to the former, for which 


f they ſtood committed. 


6. Notorious thieves: and hates 6 common fame and * 


circumſtances may be oppoſed againſt their bailing, unleſs 


they can ſhew reaſonable evidence to prove their innocence. 
1 6 E. 4. F. a. b. 

. Perſons impeached and approved by an approver, be- 
canals it induceth a ſtrong ſuſpicion that they are guilty, be⸗ 
cauſe the accuſer confeſſeth himſelf guilty before he can im- 
peach others. 


vol. II. | a. ES But 
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But this hath certain exceptions. 1. If the approver be 


dead. 2. If the approver hath waved his appeal. 3. If the 


perlon acculed by the approver be of good fame. 


8. Perſons arreſted for wilful burning of another man' A 
houſe, which was a felony at common law. 
9. Perſons arreſted for fallifying the king's coin. 
10. Or for counterfeiting the king's great or privy ſeal. 
11, He, that is excommunicated by the ordinary, 1s not 


bailable, unleſs it be for a temporal cauſe, and then upon a 
- prohibition granted he may not only be bailed but deliverd ; 
or upon an appeal and a {pecial writ. de cautione admittends, 


if not obeyed by the ordinary, a ſpecial writ may iſſue for 


his enlargement. 


12. Or if he be impriſond for ſome open miſdeed, as if 


A. dangerouſly wound B. he may be impriſond till it be 
known whether the party will die or live; and regularly is 


not to be bailed, till ic ſhall probably appear, that the danger 


is Over. 10 H. 7. 20.4 3 H.7. cap. 1. | 
Nor he that is arreſted for treaſon, that toucheth the | 

ite whechen he be indicted or not; theſe are neither bail- 

able by virtue of the common writ + homine replegiando, nor 


ex officio by the ſheriff or bailiff of a liberty. 


But all or any of thele are bailable by the court of king 8 


bench. 2 Co. Inſtit. 18 9. 


III. The third thing provided by this ſtatute is to declare, 
who are bailable by the ſheriff, and they are of ſeven kinds. 

1. Perſons indicted before the ſheriff for larciny, if they 
have not been accuſed of other felonies before, or as the writ 
of the regilter, f. 83. b. 268. b. * them, if they are of 

ood fare. 

This therefore lies very much in the Shuricn and true 
information of the ſheriff or other juſtice, that commits 
them. 

2. Perſons unpriſond | for a light ſuſpicion, dum tamen fue 
rint bone famæ. 

z. Perſons indicted for petit larciny. 

4. Perſons accuſed for receiving of felons. 


5. Or of commandment, force, or aid to the felony done. 
2 Theſe 


able. 
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Theſe two laſt concern ee after and before, wherein 


there is ſome diverſity of opinion in our books, 


Regularly 1 in all caſes of felony, tho it be murder, the ac- 


ceſſary is bailable till the principal be attaint, and this holds 


as well in caſes of the death of a man, as other felonies, 
40 E. 3. 42.4. 40 Aſſiz, 8. But if the principal be once at- 


taint, and then the acceſſary is taken, he ſhall not be bailed 
until he hath pleaded to the indidkinertt ; but after plea 


pleaded by him he {hall be bailed, notwithſtanding the at- 


2 of the principal, tho it be in caſe of murder. 43 


E. z. 17. b. 50 E. z. 15. 4. 27 Aſiz 10. 47 A 16. 
6. Or indicted or accuſed for an o enſe, for which he 


ought not to loſe life or member, unleſs in caſes of offenſes 
againſt acts of parliament, where che acts of parliament ex- 


clude bail. 


7. Or appeald by an approver, who is ſince dead. 
Theſe be the cales, wherein by that aCt the * is bail- 


And 4 tho a party be committed and the tenor 
of the mittimus be to detain him without bail or mainpriſe, 
yet if the offenſe be by law bailable, he that hath the power 


of bailing may bail him. Crompt. de Pace 153. a. 


This {tatute adds a penalty, 1. For bailing a perſon not 


bailable; if he be a ſheriff, conſtable, or bailiff of fee, he 
| ſhall loſe his office; and if he be an under-bailiff or not a 
| bailiff of fee, he ſhall have three years impriſonment and be 
fined at the king's pleaſure. 2. And if he hall detain per- 
ſons repleviſable after ſurety ofterd, he {hall be e 


amerced. 
And thus far for the flature of ; E, 1 5 
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CHAP. XVI 


arge the Parner r 5 . 


in relation to bailment of priſoners. 
JF fri Loctng bailment of pri- 


ſoners for felony or miſdemeanors was performed by 


the ſheriff or ſpecial bailiffs of liberties either by writ or vix- 
tute , 5-7 ) 

But when the offices of juſtices of peace were inſtituted 

by the ſtatute of 1 E. 3. they gradually had the greater buſi- 


neſs of committing and bailing offenders devolved into their 


hands; and by ſucceſſive acts of parliament. 


1. The power of the ſheriff grew out of uſe. 2. The 


Juſtices of peace obtaind moſt of the ſheriff's power in re- 


lation to bailment. 3. Their power of bailment as in re- 


lation to offenſes extended larger than the ſheriff's, and in 
ſome kind larger than the limits preſcribed by 3 E. 1. 4. Vet 
in ſome reſpects the {herift's power as to bailing in offenſes 


not capital was enlarged by the ſtatute of 23 H. 6. cap. 10. 


I ſhall therefore take theſe ſeveral ſtatutes in order of 
nn - : Tr 


I. The ftatute of 34 E. 3. cap. 1. gave them power to ap- 
prehend malefactors, and to commit them to cuſtody, or to 
bind them to their good behaviour, which was not intended 
perpetual, but in nature of bail, viz. to appear at ſuch a day 
at their ſeſſions, and in the mean time to be of good behaviour. 

By the ſtatute of 23 H. 6. cap. 10. there is not only power 


but command to the ſheriff to let out by ſufficient ſureties 


parties arrelted in perſonal actions and upon indictments of 
treſpaſs, (except perſons taken by excommunicato capiendo, 
condemnation, judgment, execution, ſurety of the peace, or 
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by commandment of the juſtices, or perſons taken upon the 
ſtatute of labourers, ) yet their power of bailing of felons, Oc. 


by the ſtatute of 3 E. 1. continued. 


IT. By the ſtatute of 1 R. 3. cap. 3. © Foraſmuch as per- 


„ ſons have been taken and impriſond upon ſuſpicion of 


(e 


felony, ſometimes upon light ſuſpicions, ſometimes by 
malice, and detaind without bail or mainpriſe, it is en- 
acted, that every juſtice of peace within their limits have 
power to let ſuch priſoners to bail, as if they had been in- 
difted before them at their ſeſſions, and ſhall have power 
to inquire of eſcapes.” F nd 
This gave power to any one juſtice of peace to bail an 
riſoner for felony, and excepts not manſlaughter, but with- 


al ſuppoſeth, that before this act they could not bail till in- 


E : 


c 
cc 
cc 


0 


; a 


CC 


dictment in their ſeſſions; but it ſeems was ſomewhat un- 


certain, for it was, where they were committed for malice or 


light ſuſpicions. 


III. The ſtatute of 3 H. J. cap. 3. reciting the ſtatute of 


1 R. 3. and that by colour thereof divers perſons not main- 


pernable were let to bail, enacts, That two juſtices of the 


© peace, whereof one of the quorum, have power to let ſuch 


* perſons, as are mainpernable by law, to bail to the next 
e {cſhons of the peace or gaol-delivery, and ſhall according- 
* ly return the recognizance under pain of 10/1, 
This ſtatute ſeems, 1. To repeal the ſtatute of 1 R. z. 


as to bailing by one Juſtice, and gives it to two juſtices, where- 


of one of the quorum. 2. It limits alſo their power of bail- 
ment only to ſuch caſes as are bailable by law; and therefore, 


it ſeems, takes in the ſtatute of 3 E. 1. as the director 


what perſons are by law bailable. And thus it flood till 
1 Mar. 5 as 
IV. By the ſtatute of 1 & 2 N & M. cap. 13. theſe two 


things are principally enacted. 


1. That whereas the ſtatute of 3 H. 7. is general, that the 


two juſtices ſhall let to bail ſuch as are bailable by law, this 


ſtatute in expreſs words makes the ſtatute of 3 E. 1, the ſtan- 


dard for the taking of bail by two juſtices. 


Vol. II. M m 2. That 
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2. That any perſon arreſted for manſlaughter or other 


felony bailable by law, or ſuſpicion thereof, ſhall not be baild 


but by two juſtices of peace, whereof one of the quorum, both 
to be preſent at the bailing of ſuch offender, and to certify it 


in writing at the next gaol-delivery ; but the juſtices of peace 


and coroner in London to do as formerly | and the county of 
Middleſex, and in other cities, boroughs, and towns corporate 
within their ſeveral juriſdictions]: Juſtices of peace, Wc. oſ- 
fending contrary to the true intent of this act, the juſtices 
of gaol-delivery may fine them. 1 


V. The ſtatute of 2 © 3 P. & AL. cap. 10. only Pr ovides 


for examinations and informations to be taken by the juſtices 


of peace as well upon commitment, as bailipg of any priſoner 


for manſlaughter or other felony. 


Upon theſe ſtatutes, and that of 3 E. 1. which expreſſy 


ſaith, © that for the death of a man(*) a perſon is not bailable by 
law“, it hath been queſtiond, whether juſtices of peace may 
bail in caſe of manſlaughter. 


«. 


On the one fide the ſtatutes of 2 Mar. and 3 Mar. expref! y 


admit that they may, and accordingly the uſual practice hath 
been: vide Lamb. Juſtice, p. 25. & ſequentibus. 

On the other {ide theſe things make againlt their bailing, viz 
1. The ſtatute of Weſtm. l. [ 3 E 1. cap. I 5. recites expreſly, . 
that for the death of a man, the offender is not by law bail- 
able, and the very ſtatute of 1 U 2 P. & M. refers to the ſta- 


tute of 3 E. 1. as the rule and ſtandard for juſtices of peace 


to proceed by in caſe of bailing. 


2. Again, the ſtatute of Glouceſter, cap. 9. (f) expreſly pro- 
ides, That he, that kills a man by miſadve I | 
vides, © That he, that kills a man by miſadventure, ſhall remain 
« in priſon till the coming of the juſtices in eyre or gaol-deli- 
4 very, and then he ſhall be tried”; and if in cafe of a death 
by infortunium, much inore in cale of a ſimple manſlaughter. 
3. The writ of homine replegiando excepts the caſe of the 


death of a man from bail. 


4. It was reſolved by all the judges of England, * Car; 1: 


that a man is not bailable for manſlaughter, as I had it from 


the book of the late chief juſtice Hyde, who accordingly did 


. | let 
(*) Fide Glanvil, Lib. xiv. cab. 18 3. () 2 Co. Taſtit. . 315. 


N 
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ſet a fine of 20 J. upon a learned reader being a juſtice of 
peace, and now an antient ſerjeant at law, for bailing a man 
in caſe of manſlaughter in the county of Salop, which I 
knew to be true; and this was approved by moſt of the judges 
that heard it. „„ 
To ſettle this buſineſs therefore I fay, 
1. That in caſe of murder it is of all hands agreed, that 
the juſtices of peace cannot bail, but it is to be done regularly 
only in the king's bench. E „% 
2. That in caſe of manſlaughter, if the fact be apparent 
by plain proof or confeſſion, that a man is kild, and kid 
by J. §, whether the {ame were done ex malitia precogitata, 
or upon a ſudden falling our, or but ſe defendendo, yet a 
juitice of peace or two juſtices, whereof one of the quorum, 
cannot bail by any law wi force.” ue en 
z. That whether it do conſtare de perſona occidentis, or de 
modo occidendi, or not, yet if the party be indicted of man- 
ſlaughter, nay tho it were but ſe defendendo, the juſtices of 
peace cannot bail. 55 e 
4. But if there be a manſlaughter committed, and it is cer- 
tainly no more, and a party ſuſpected is brought before two ju- 
ſtices of peace, whereof one is of the quorum, if the matter be 
doubtful and uncertain, whether this be the perſon that did 
the fact, the two juſtices of peace, whereof one is of the 
quorum, may bail that man, and that by virtue of the ſtatute 
of 1 R. 3. cap. 3. Which gave power to one juſtice of peace 
generally to bail any perſon ſuſpect of felony, if it appear 
to him to be a light ſuſpicion, (whereof he mult needs be 
the judge,) which doubtleſs extended to manilanghter; and al- 
tho the ſtatute of 3 H. 7. cap. 3. transfer that power to two 
juitices of peace, whereof one of the quorum, yet ſtill it was 
| bottomed upon the ſtatute of 1 R. 3. and the ſtatute of 1 H 
2 P. CM. is bottomed upon that of 3 H. 7. 
Again, the ſtatute even of Weſtminſter 1. | viz; 3 E. 1. ] tho it 
ſay de morte hominis there is no bail at common law, yet it 
muſt be intended, when the offender is certainly known, for 
it generally provides, that perſons taken upon a light fuſpicion 
ſhall be baild; and therefore the ſtatute of 1 & 2 P. CAM. when 
| 5 8 | | it 


2 
3 
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it makes the ſtatute of Weſtminſter 1. the ſtandard of their pro- 
ceeding in point of bailment, and yet ſuppoſeth one taken 
for manſlaughter bailable, muſt mean ſuch a manſlaughter, 
where the party is | only | ſuſpected, not where the thing is 
done [by him], for the words bailable by lam do not only 
refer to felony, which is the laſt antecedent, but manſlaughter : 
And by this conſtruction all the ſtatutes and all parts of the 
ſtatutes ſtand together (e). l 


CHAP. XVII. 
Concerni ng the fourth general, namely, the 
various manner of bailing priſoners. 


"1 
111 


10 Wil! 
Will 


+ HE fourth thing comes to be conſiderd, namely, the 
different manner of bailing of malefaCtors. - 


And this 1s of two kinds, 
Firſt, By writ. 


Secondly, Ex officio without a writ. 


2 


(e) Since our author wrote there has 
been another very material ſtatute in 
relation to bailment, vis. 31 Car. 2. cap. 


2. commonly called the habeas corpus 


act. By this ſtatute, J. 7. If any per- 
Dos 

« ſon committed for high treaſon or fe- 

“% lony ſhall pray or petition in open 

*« court the firſt week of the term, or 


e firſt day of the ſeſſions of oyer and ter- 


c 
miner, or general gaol-delivery, to be 
© brought to his trial, and ſhall not be 
cc jndicted ſome time in the next term 
& or ſeſſions after ſuch commitment, the 
* court is required upon motion made 
& the laſt day of the term or ſeſſions to 
« ſet at liberty ſuch priſoner upon bail, 
e unleſs it appear to the court upon oath 
„% made, that the witueſles for the king 


And 


could not be produced the ſame term 
or ſeſſions. And if any perſon ſo com- 
mitted having made his prayer or pe- 
tition, as aforeſaid, ſhall not be indicted 
and tried the ſecond term or ſeſſions 
after his commitment, or upon his trial 
„ ſhall be acquitted, he ſhall be difſ- 
charged from his impriſonment, _ 
This act (which is related by biſhop 
Burnet in his hiſtory of his own times, 
Vol. I. P. 485. to have paſſed the houſe of 
lords in a very remarkable manner, ) ie ge- 
nerally eſteemed the great bulwark of Eug- 
liſh liberty, altho upon ſome important 
occaſions it has been thought proper, 
as to treaſon, to ſuſpend it for à time. 
See 6 Ann, Cap. 15. 1 Geo. 1. cap. 8. 
& cab. 30. 9 Geo. 1. cap. I, 
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And firſt, Concerning bailing by writ. 9 
And theſe are of four kinds.” 1. Homine replegiando. 

2. Breve de manucaptione. 2. Habeas corpus. 4. De odio & atia, 
I. The writ of homine replegiando lies for any perſon im- 
prifoad for a miſdemeanor, wherein by the law he is bail- 
able; and therefore in the writ there is an exception of the 
death of a man, perſons impriſond by the command of the 
king or his Juſtices, or for offenſes of the foreſt, vel pro ali- 
quo alio recto, quare ſecundum conſuetudinem Angliæ non fit re- 
plegiabilis. F. N. B. 66. V. EEE 
ut cho offentes in the foreſt are excepted, yet a ſpecial 
writ of homine replegiando lies for one. taken by the miniſters 
of the foreſt (nota, not by the chief juſtice). F. N. B. 67. 4. 
So that this writ as to the point of bailing is founded up- 
on the ſtatute of Weſtin. 1. cap. 15. or at Icaft governed by 
it, only in the ſtature there the exception is of perſons taken 
by | command of | the juſtices, here it is capitalis juſtitiarii. 
By this writ the ſheriff is to deliver the party by main- 
priſe ; and if he return, that J. S. makes title to the perſon 
impriſond, either as his villain or ward, &c. he is to take ſures 
ties of the party impriſond to appear in the king's bench or 
common: pleas, and to take bail of him for his appearance 
at the day, and to attach J. S. to appear at the ſame day, 
Oc. where the buſineſs may be determind ; and if J. S. be 
retiu ned non eſt inventus, then à capias in withernam may be 
granted againſt him to take his body, and if a non eſt inven- 
tus be returned, a withernam to take his goods. 
II. The writ of mainpriſe, and that is of two kinds, | 
namely, 1. The general original writ de manucaptione. 2. Spe- 
cial writs of mainpriſe, both iſſuing out of the Chancery. 
I. The general writs of mainprile are at large ſet down in 
the Regiſt. f. 268. & ſeq. and F. N. B. 250. & ſequentibus, and 
theſe writs ſeem to be grounded or directed allo by the ſtatute 
of 3 E. 1. cap.15. for that is the rule and direction, whereby 
perſons are to be baild by this general writ, for no perſons crimi- 
nal are bailable by this common writ of mainpriſe, for as ſuch 
they are bailable by chat ſtatute 3 and this common writ of 
mainpriſe reſpects either ſuch as are committed by the 
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miſſion for felony. 
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ſheriff or bailiff of a hundred, or ſuch as, tho they are in 
the ſheriff's cuſtody, are yet committed to his cuſtody by 
others, as juſtices of the peace, c. 7 

I. As to thoſe of the former kind, we muſt call to remem- 


| brance what hath been before ſaid touching the power of the 
ſheriff to take indictments of felony, either by commiſſion 


Or in his Turn. 


The former power 1s repealed by the ſtatute of 28 E. 3. 


tap. 9. As to the latter, tho the power of taking indictments con- 


tinue in the ſherifts Turn, yet by the ſtatute of 1 E. 4. cap. 2. 
they are to ſend them to the juſtices of peace to be determind 
in their ſeſſions, but the ſheriff nor his bailiffs are not to ar- 
reſt or attach any perſon thereupon; and the like law is for 


bailiffs of hundreds, who have a leet of the hundred or Turn 


accompanying it. 85 . 
And therefore as to theſe the writ of mainpriſe is conſe- 


quentially taken away according to my lord Coke in his com- 
ment ſuper Weftm. 1. cap. 1 5. 2 Inſtit. p. 190. 


But whereas it is there ſaid, that by that ſtatute the writ 
of mainpriſe generally is taken away, it is certainly miſtaken, 
for the writ of mainpriſe hath {till its uſe in caſes of perſons 
committed by the juſtices of peace, and ſome other caſes, as 
, N 

2. The ſecond ſort therefore of theſe common writs of 
mainpriſe were for ſuch malefactors, as were committed by 


others, if they were ſuch as by the ſtatute of Weſtm. 1. cap. 
15. were bailable, and the writ of mainpriſe in this cafe con- 


tinues in force and uſe to this day, as for inſtance, E N. 
B. 250. d. for a perſon approved by an approver, if the ap- 


prover is ſince dead; yet ſuch a perſon can neither be taken 
by warrant of the ſheriff or juſtice of peace, but by the coro- 


ner or juſtices of gaol- delivery. 


E. N. B. 250. g. 251. c. for one indicted before the Jus 


ſtices of peace for a treſpaſs, 2 50. i. for foreſtalling, 2 50. e. 


as acceſſary to a felony, where the principal is not attaint. 
Again, F. N. B. 250. f. for one taken by the king's com- 
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And this 1s that writ, that ſeems intended by the book 
of 14 H. 6. 8. 4. where it is ſaid, That he that is taken 
by ſuggeſtion, as by juſtices of peace, &c. may be baild with- 
out writ, but he, that 1s taken by a writ, muſt be baild by 
 writ”(*); which ſeems intended of this writ of mainpriſe, and 

tho the ſaying be not univerſally true at this day, for ſome 
that are taken by proceſs or writ may, at leaſt at this day, 
be baild virtute officii, eſpecially upon the ſtatute of 23 H. 6. 
cap. 10. & Weſtm. 1. cap. 15. yet it ſufficiently intimates, 
that the writ of mainpriſe was not taken away by 28 E. z. 
cap. 9. V | 
"ad thus far for the general writs of mainpriſe. 

2. Special writs of mainpriſe were ſometimes granted up- 
on ſpecial occaſions for thoſe, that were not bailable other- 
wile. „ 

Thus it was uſual in antient times by the king's ſpecial 
warrant, ſometimes by ſpecial commiſſion, ſometimes by im- 
mediate writ out of chancery in times of war, to deliver per- 

ſons in priſon for felony upon mainpriſe to go into forein 
parts in the king's wars, as Gaſcoigne and elſewhere, at the 
king's wages, © ſtabunt recto in curia, after their return, fi 
quis verſus eos loqui voluerit, and upon the return of ſuch ma- 
nucaptions into the chancery to have charters of pardon. See 
precedents of ſuch commiſſions and writs, Pat. 2 2 E. 1. n. 1. 
to Roger Brabazun and William Brereford. Rot. Vaſcon. 22 E. 1. 
m. 8. 1. 11. Cm. 12. 1. 4. for malefactors impriſond in 

all the gaols in England for felony and other crimes per 
manucaptionem deliberand' ; and the like was often practiſed 
upon like occaſions in the reigns of other kings. 

And thus far for writs of mainpriſe. 

III. The third uſual writ for bailing of criminals is by 
habeas corpus, and this is a writ of a high nature, for it per- 
{ons be wrongfully committed, they are to be diſcharged up- 
on this writ returned; or if bailable, they are to be baild ; if 
not bailable, they are to be committed. 5 

This writ iſſues out of the great courts of Weſtminſter, but 
hath different uſes and effects. 
1K 
(*) See our author's note 44 F. N. B. 66. e. 
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1. It may iſſue out of the court of Common: pleas or Ex- 
chequer, but that is or ought to be as + where a perion 
is privileged, or to charge him with an action. 

If a perſon i is ſued in the common-pleas, or is ſuppoſed 
to be ſo ſued, and is arreſted for a pre- ſuppoſed miſdemeanor, 
yea or for felony; an habeas corpus hes in the court of Common- 
pleas or Exchequer, and if it appear upon the return, thut the 


party is wrongfully committed, or by one that hath not juriſ- 
diction, or for a cauſe for which a man ought not to be im- 


priſond, che privilege {hall be allowd, and the perſon diſ- 


charged from that impriſonment; or if it be doubtful, he 


may be baild to appear in the court of Kings bench, which 


hath conuſance of the crime returned. Coke Magn. Cart. cap. 
29. 2 Inſtit. p. 55. 


And upon this account, P. 43 Elix. C. B. in the caſe of Bates, 
that was impriſond by the council- table, for not bringing in his 
ſubſcription to the Eaft-India company, and this being returned 

upon the haveas corpus together with a writ againſt him out 
of the common-bench, they adjudged the privilege to be al- f 


lowd, and the party to be diſcharged (a). 


But if a man be ſued in the common-bench, and is ar- 


5 reſted and impriſond for felony, tho the gaoler upon the ha- 

beas corpus ought to return the cauſes, as well criminal as 
that wherewith he 1s charged out of that court, yet the 
court of common-pleas ought not to commit kim to the 
Fleet, nor diſcharge him of the impriſonment, nor yet to take 
bail of him to anſwer there, for they have not conuſance of 


ſuch crimes; the like it is, if he be returned committed for 


4 riot or ſurety of the peace by juſtices of peace; and there- 
fore all they can do is to take his appearance, and take him 


to mainpriſe upon the action, and remand him as to the 
matter of crime, for which he was well committed by the 


Juſtices, and to remand his body to the ſheriff's cultody upon 
his commitment for the crime. 2 H. 7. 2. 4. 


But now by the ſtatute of 16 Car. 1. cap. 10. they have 
an original juriſdiction to bail, diſcharge, or commit upon 


an 1 habeas corpus for one committed by the counciktable, as 


4 well 
(a) See Mor $38. & ſeg. 
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not ſingly a matter of crime to be return'd, for that belongs 
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well as r the king's bench, and that ho there be no privilege 
for the perſon committed. 

2. As to the King's-bench and Chancery, they have an original 
power both to grant an habeas corpus, and to bail, or diſcharge, 


or remand, as the cafe requires, tho there be no privilege re- 


turned. Coke on Mag. Cart. cap. 29. 2 Inſtit. P. 55. but ſome 
things they differ in. 


The king g- bench in matters civil grant their habeas corpus 
ad faciendum & recipiendum, and this is done as well in va- 


cation as term, and returnable before any particular judge of 
that court, or into the court itlelf. 


And if there be returned even upon that writ any civil 
action, and alſo a matter of crime, as if a perſon be arreſted 
for debt, and alſo charged with a warrant of a juſtice of peace 
for felony, in that caſe, 1. If it appear to the judge or court, 


that the arreſt for debt or other civil action is fraudulent, the 


may remand him. Dyer 249. b. Harriſon's cale. 2. If it be 


found real, they may commit him to the king's-bench with. 


his coules; tho they are matters of crime, for that court hath 
conulance, as well of the crime, as of the civil action; 


but then in the term the court may take his appearance Fa 


bail to the civil action, and remand him, if they ſee cauſe, 


as to the crime to be proceeded on below. 


But upon the writ ad faciendum & recipiendum there ought 


to the habeas corpus ad ſubjiciendum. 
The other writ 1s the habeas corpus ad ſubjiciendum, which | 


is for matters only of crime, and is not regularly to iſſue 


nor be returnable but in the term-time, when the court may 
judge of the return, or bail, or dilcharge the priſoner (J). 
Tas 18. Oo Till 


(b) By the ſtatute of 31 Car. 2. . cap. 2. © or any one on his behalf. complaint to 
uch writ may iſſue in the vacation time © the lord chancellor or lord keeper, 
on behalf of any perſon, who ſtands com- © or any one of his majeſty's juſtices ei- 
mitted for any crime, (unleſs for felony or ther of the one bench or of the other, 
treaſon plainly expreſt f in the warrant of © or the barons of the exchequer of the 
commitment, or as acceſſary before to“ degree of the coif, and the ſaid lord 
any petit- treaſon, or felony, or upon ſuſ- * chancellor, Sc. or any of them, upon 
picion thereof,) other than perſons con- © view of the copy of the warrant of 
vict or in execution ; for by that ſtature © commitment or detainer, or otherwiſe 
it is provided,“ That if any luch perſon, © upon oath made, that ſich . U. 5 
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Till the return filed the court may remand him, after it 
is filed the court is either to diſcharge, or bail, or commit 


mm 


him, as the nature of the cauſe requires. 


« denied to be given by ſuch perſon in 
« whoſe cuſtody the priſoner is detaind, 


e are hereby authorizd and required un- 
der the penalty of 5001. * requeſt 
made in writing by ſuch perſon or any on 


« his behalf, atteſted and ſubſcribed by 
« two witneſſes, who were preſent at the 
« delivery of the ſame, to award an habe- 
« as corpus under the ſeal of ſuch court, 
« whereof he ſhall then be one of the 
« judges, to be directed to the officer, 


« in whoſe cuſtody the party ſo com- 


« mitted or detained ſhall be, returnable 


e jmmediate before the ſaid lord chan- 


« cellor or ſuch juſtice, &c. and upon ſer- 
« yice thereof, as aforeſaid, the officer 
or his under- officer ſhall (within three 
« days after ſuch ſervice, if not beyond 
ce the diſtance of twenty miles, or ren 
« days, if above twenty miles, and not 
ce beyond the diſtance of an hundred 
« miles, or twenty days, if above the di- 


e ſtance of one hundred miles,) under 


« the penalty of 100 J. bring ſuch pri- 
« ſoner before the ſaid lord chancellor, or 


4 ſuch juſtice, c. before whom the ſaid 


ce writ is made returnable, and in caſe of 


« his abſence before any other of them, 
e with the rcturnof ſuch writ and the true 
e cauſes of the commitment and detainer, 


« and thereupon, within two days after 
« the party ſhall be brought before them, 
« the ſaid lord chancellor, Sc. before 
« whom the priſoner ſhall be brought, 


„ ag aforeſaid, ſhall e him from 


“his impriſonment, taking his recogni- 
« zance with one or more ſureties in any 
« ſum according to their diſcretions, ha- 
« ving regard to the quality of the pri- 


« ſoner, and nature of the offenſe, for 
his appearance in the court of king's 


« bench the term following, or at the 


e next aſſizes, Sc. or in ſuch other 


« court, where the ſaid offenſe is pro- 


„ perly cognizable, as the caſe ſhall re- 
© quire, and then ſhall certify the ſaid 
« yrit with the return thereof, and the 


& {jd recognizances into the ſaid court, 
% unleſs it ſhall appear unto the ſaid lord 
% chancellor, Sc. that the party ſo com- 
“ mitted is detained upon a legal pro- 
e ceſs, order, or warrant out of ſome 


1 


cc 


If 


2 court, that hath juriſdiction of cri- 
* figned and ſcaled with the hand and 
* ſeal of any of the ſaid juſtices, or ba- 
rons, or ſome Juſtice of the peace for 
* ſuch matters or offenſes, for which 
by law the priſoner is not bailable. 
No perſon to be intitled to the be- 
nefit hereof, unleſs he firſt pay or cauſe 
to be paid or tenderd the charges of 
bringing, to be aſcertaind by the judge 
or court, that awarded the writ, and 
indorſed thereon, not exceeding 12 4. 
fer mile, and give ſecurity by his own 


cc 


* 
A 


cc 


bond to pay the charges o carrying 


* back, if remanded by the court or 
$6.2 


judge, and that he will not make any 


© eſcape by the way. | 


It is further r by this ſtatute, | 
* That no perſon ſet at large upon any 
* habeas corpus ſhall be re- committed for 


the ſame offenſe, but by order of court 


having juriſdiction of the cauſe ; aby 
* perſon knowingly offending herein to 
een ee 1 
This writ to run into counties pala- 
tine and privileged places. Ro 
That no ſubjeQ of England be ſent 
priſoner into Scotland, or any places be- 
ond the ſea, either within or without 
his Majeſty's dominions, under the pe- 
nalty of a præmunire, except perſons 
orderd to be tranſported, or „ er 
ſent to be tried, where their offenſes 
were committed. : 
„That after the aſſizes proclaimed 
and during the continuance thereof 
no priſoner be removed but before 
the judge of aſſiſe in open court, 
nor at any other time, but by ha- 
beas corpus, or other legal writ, ex- 
cept where the priſoner is deliverd 
to the conſtable, Cc. to be carried to 
the common gaol ; or where any per- 
ſon is tent by order of any judge of 
eſſiſe, or juſtice of peace, to any com- 
mon. work-houſe or houſe of correc- 
tion; or is removed from one place to 
another within the ſame county, in 
order for his trial or diſcharge in due 
couric of Law ; or in caſe of ſudden 
fire, infection, or other neceſſity. 


cc 


cc 


minal matters, or by ſome warrant 


n 
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It together with the habeas corpus there iſſue a certiorari to 


remove the indictment, yet in cale of felony, tho the body 


and record be returned and hled, the court may remand him 


and the record by the ſtatute of 6 H 6. cap. 6, but in other 
caſes the record cannot be remanded, but they muſt proceed 


in the king's bench both to pleading, trial, and judgment. 
But if the body be removed by habeas corpus, and the 


record alſo by certiorari, but the record not filed, tho the re- 


turn upon the habeas corpus be filed, a procedendo may iflue to 


the court below. 


And thus far for the habeas corpus in the king's bench. 
By virtue of the ſtatute of Magna Carta, and by the 
very common law an habeas corpus in criminal cauſes may iſſue 


out of the Chancery. Coke on Magna m cap. 29. 2 8998 


p. 5 J. 


But it ſeems regularly this ſhould fe out of this court in 


the vacation time, but out of the king's bench in the term- 
time, as in Cale of a ſuperſedeas upon a : prohibition. 30-E.-3- 


14. 4. B. Superſedeas 13. 
When the cauſe is returned, the chancellor may judge of 
the ſufficiency or inſufficiency thereof, and may diſcharge or 


bail the priſoner to appear in the king's bench, or may pro- 


priis manibus deliver the record into the king's bench, together 
with the body, and thereupon the court of king's bench my 


proceed to bail, diſcharge, or commit the priſoner. 


But if the chancellor ſhall not diſcharge him, but bail 
him, this ſurety muſt be to appear in the king's bench, or if 


the chancellor ſhall do neither, it ſeems he may commit him 


to the Fleet till the term, and then he may be turned over 
to the king's bench, and there proceeded againſt, for the 


chancellor hath no power to proceed in criminal cauſes. 


And if the habeas corpus, and alſo a certiorari be granted, 
returnable in Chancery, and the cauſe and body be returned 
there, they may be ſent into the king's bench; it the body 
only be returned with his cauſes by habeas corpus into the 
Chancery, and deliverd over into the king's bench, they may 
proceed to the determination of the return, and either by pro- 
cedendo remand hun, or grant a certio! uri to o certify the record 
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alſo. and thereupon commit or bail the priſoner, as there ſhall 
be caule. 
But the ſending an habeas corpus ad feind 2 recipien- 
dum by the chancellor for perſons arreſted in civil cauſes, eſpe- 
cially being in execution, is neither warrantable by law, nor an- 
tient uſage, and particularly forbidden by the ſaute 1H. 
cap. 2. as to perſons in execution. 
And thus far of bailing by habeas corpus. 
"IV; Touching the writ de odio & atia for a man accuſed of 
manſlaughter, in ſome places called a writ de bono & malo, 
and de ponendo ad ballium, it is grounded upon the ſtatute of 
Magna Carta, cap. 26, repealed. by 28 E. z. cap. 9. and re- 
vived again, as is ſuppoſed, by 42 E. 3. cab. 1. whereby all 
acts made againſt Magna Carta are repeald. It is a writ much 
out of uſe, but the whole learning concerning it is put to- 
gether by my lord Coke _ Magna Carta, cap. 26. 2 Inſtit. 


p. 42. and upon cap. 29. 2 Inſtit. p. 55. and thither I ſhall 
refer mylelf. 


It has been diſuſed by 10 of the great 1 in 
the attaining and execution of it, for, 1. There mult be a 
writ to inquire de vita & membris.. 2, There mult be an 
inquiſition taken. z. He was to be bailed by twelve perſons. 
And now the jultices of gaol- delivery uſually going their 
ir wits twice a year, unleſs in the four northern counties, a 
ori oder comes to his trial as ſoon, if not ſooner, than duch 
Inquiſition and mainpriſe can be taken. 
And thus far of manucaption or bail by writ. 
The ſecond general is bailing virtute officii. 
The court of king's bench may virtute officii bail any per- 
Jon brought before then. of what nature ſoever the crime 
is, even for trealon or murder, as hath been before ſhewn, 
p. 129. | 
Concerning bailment of felons by juſtices of the gaol- -delivery 
and of the peace virtute officii, and the ſtatutes relating to 
them, enough hath been ſaid before. 
The ee  @ frems might ex officio without writ at 
common law he aint (4 tad before him in his Turs, 
or upon a commiſhon to him; but this power is in effect 


1 taken 
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taken away from him in caſes of felony, by the ſtatutes of 

28 E. z. cap. 9. and by the ſtatute of 1 E. 4. cab. 1. and 

1 R. 3. cap. 3. transferd to the jultices of the peace, as hath 

been before declared. „%% „ 
The marſhal of the king's bench took upon him an- 
tiently virtute officii to bail perſons indicted or appeald ; 

but this is wholly taken from him by the ſtatute of 5 E. 3. 
cap. 6. | 


— 


CHAP. XVIII. 


goods, and ſeizing of them. | 


Thought fit to inſert this buſineſs in this place. 1. Becauſe 
IL it is a buſineſs preparatory to the diſcovery of felons, and 
preparing evidence againſt them, and to the helping of per- 
ſons robbed to their goods. 2. Becaule it is found by expe- 
rience of great uſe and neceſſity, eſpecially in theſe times, 
where felonies and robberies are ſo frequent. And therefore 
this means of diſcovering of them is now grown common and 
uſual, much more than in antient times; and if it ſhould 
be diſuſed or diſcountenanced, it would be of public incon- 
venience ; and therefore I can by no means ſubſcribe to that 
opinion of my lord Coke's, 4 Inſtit. cap. 3 1. p. 176. as it is 
there generally ſet down, © 'That juſtices of peace have no 
„power upon a bare ſurmiſe to break open any man's houſe 
<* to ſearch for a felon or ſtolen goods either in the day or 
“ night' (c). e 3 
The moderation and temperaments, that are to be added to 
theſe warrants, are theſe: 3 5 
I. Touching the granting thereof. | 
Vol. 1I. = fe 1. They 
c Vide ſupra, p. 39, & 107. | 
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1. They are not to be granted without oath made before 
the juſtice of a felony committed, and that the party com- 
plaining hath probable cauſe to ſuſpect they are in ſuch a 
houſe or place, and do {hew his reaſons of ſuch ſuſpicion. 
And therefore I do take it, that a general warrant to ſearch 
in all ſuſpected places is not good, but only to ſearch in ſuch 
particular places, where the party aſſigns before the juſtice 
his ſuſpicion and the probable cauſe thereof, for theſe war- 
- rants are judicial acts, and mult be granted upon examination 
of the fact. „ FF 
And therefore I take thoſe general warrants dormant, which 
are made many times before any felony committed, are not 
juſtifiable, for it makes the party to be in effect the judge; 
and therefore ſearches made by pretenſe of ſuch general war- 
rants give no more power to the officer or party, than what 
they may do by law without them. „ 5 
2. It is fit that ſuch warrants to ſearch do expreſs, that 
ſearch be made in the day- time, and tho I will not ſay they 
are unlawful without ſuch reſtriction, yet they are very incon- 
venient without it, for many times under pretenſe of ſearches 
made in the night robberies and burglaries have been commit- 
ted (0, and at beſt it creates great diſturbance. _ „ 
3. They ought to be directed to conſtables and other pub- 
lic officers, whereof the law takes notice, and not to private 
perſons, tho it is fit the party complaining ſhould be preſent 
and aſſiſtant, becauſe he knows his goods. On 
4. It ought to command, that the goods found, together 
with the party, in whoſe cuſtody they are found, be brought 
before ſome juſtice of the peace, to the end that upon far- 
ther examination of the fact the goods and party, in whoſe 
_ cuſtody they are found, may be diſpoſed, as to law ſhall 
appertain, 1 „„ 285 
And the reaſon is, tho the receiving of ſtolen goods doth 
not ipſo facto make a man an acceſſary to felony, tho he 
know them to be ſtolen (), yet it carries with it a great pre- 
by ſumption, 


(*) Jide Part I. P. 553. Co. P. C. Pp. 64. ly buys or receives ſtolen goods ſhall be 

Kel. 43. | | taken as acceſſary to the felon, Hide 
(t) But now by 3 C4 N. & M. cap. Part I. þ. 620. 

9. C5 Ann. cap. 3i. whoever knowing- 
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ſumption, that the receiving of them was to aid the felon; 


and beſides, by the examination of the receiver evidence may 
be gotten to diſcover the felon. N ; 
II. Touching the execution of this warrant. 


1. Whether the ſtolen goods are in the ſuſpeFed houſe 


or not, the officer and his aſſiſtants in the day-time may en- 
ter per oftia aperta to make ſearch, and it is juſtifiable by this 
warrant. W 15 . 

2. If the door be ſhut, and upon demand it be refuſed to 


be opend by them within, if the ſtolen goods be in the houſe, 


the officer may break open the door, and neither the officer 
nor the party that comes in his aſſiſtance are puniſhable for 
it, but may juſtify it upon the general iſſue by the ſtatute 
of 7 Fac. cap. 5. ſo that in eventu it is juſtifiable by both, 


for it is a proceſs for the king, and includes a non omittas, 


and the very having of the goods carries a ſufficient ground 
bprimd facie of ſuſpicion, that he was the felon that ſtole them, 


and may be thereupon juſtifiably arreſted. 75 
3. If the goods be not in the houſe, yet it ſeems the offi- 
cer is excuſed, that breaks open the door to ſearch, becauſe 


he ſearcheth by warrant, and could not know, whether the 


goods were there till {earch made; but it ſeems the party, 


that made the ſuggeſtion is puniſhable in ſuch cafe, for as 


to him the breaking of the door is in event lawful or unlaw- 
ful, viz. lawful, if the goods are there; unlawful, if not there. 


III. Now upon the return of this warrant' executed, the 


| Juſtice, before whom it is returned, hath theſe things to do: 
I. As touching the goods brought before him, if it appear 
they were not ſtolen, they are to be reſtored to the poſſeſſor; 
if it appear they were ſtolen, they are not to be deliverd to 
the proprietor, but depoſited in the hand of the ſheriff or 


conſtable to the end the party robbed may proceed by in- 


dicting and conviQting the offender to have reſtitution. 

2. As touching the party, that had the cuſtody of the 
goods. 

If they were not ſtolen, then he is to be diſcharged. 

If ſtolen, but not by him, but by another, that told or 
delivered them to him, if it appear, that he was ignorant 


that 


= 
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that they were ftolen, he may be diſcharged as an offen- 
der, and bound over to give evidence as 4 witneſs againſt 
him that ſold them ; if it appear he was knowing they were 
ſtolen, it is fit to bind him over to anſwer the felony, for 
there is a probable cauſe of ſuſpicion, at leaſt that he was 
acceſſary after. 5 7 


CHAP. XN. 


Concerning Preſentments, Inquiſitions, and 


Indictments, and their kinds. 


[ Have gone through thoſe matters, that are preparat ory 
1 to the proceeding againſt malefactors in the ſeveral courts, 
wherein their offenſes are puniſhable, namely, the arreſt 


and impriſonment, or bailing of offenders, and the ſeveral juriſ- 
dictions, and juſtices, and miniſters of juſtice concerned therein. 
That which follows to be confiderd is the manner of 


bringing the offender to his legal trial and judgment, which 


is either by appeal, which is the {uit of- the party, or by 
indictment, which is immediately the king's ſuit. 1 5 
The former of theſe, namely appeals, I ſhall conſider 
after the buſineſs of indictments, becauſe it is but rare to 
have an appeal, and the moſt proſecutions of this nature are 


by indictment or preſentment, and therefore I {hall conſider | 


this firſt. VV 
J ſhall diſtribute this matter into theſe general heads, 
namely, 1. Touching indictments and preſentments. 2. Pro- 


cels. 3. Arraignment. 4. Pleas of the offender. 5. Trial. 


6. Judgment. 7. Execution; each of which will take in ſe- 

veral particular heads and diſtributions. 
Preſentment is a more comprehenſive term than indict— 
ment, for regularly an indictment is an accuſation given in 
againſt a perſon by the grand inqueſt for fome miidemeanor, 
I whereunto 
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whereunto he is put to anſwer; but preſentments do not on- 
ly include ſuch indictments, but allo ſome other informations 
whereunto the party is not put to anſwer, as preſentments of 


felo de ſe, of fugam fecit, of deodands; of deaths per infortu- 


nium, and many others. 


In this title concerning vieſantilieics and indictments I 
ſhall conſider theſe points. 1. The ſeveral kinds of preſent- 
ments and indictments. 2. Where a man ſhall be put to an- 


{wer in criminals without indictment. 3. Who may be in- 


dicters, and how returned. 4. Of what they may inquire. 
5, What the penalty of not inquiring or preſenting, 6, What 


See are required in indictments. 


Firſt, Touching the ſeveral kinds of preſentments, inqui- 
ſitions and indictments in matters capital. 
They may be diſtinguiſhed, 1. In relation to the courts or 


| Judicatories, or juriſdictions, where they are made. 


And, 2. In reſpect of their effects or natures, 
I. Touching che former branch of diſtribution in relation to 


the juriſdictions where made, and that multiplies preſentments 


or indictments according to the juriſdictions, as ſome are in 


the leet, ſome in the ſheriffs Turn, ſome before the coro- 


ner, fre before jultices of peace, juſtices of oyer and termi- 


ner, gaol-delivery, king's bench, whereof enough before hath 
been ſaid, and ſhall not need here to be repeated. 


But thoſe, that moſt concern capital offenſes, are ſuch as are 


taken before the coroner, or ſuch as are taken before juſtices | 


by commuſon, whereof more ſhall be laid in the enſuing 
chapters. 
II. As to the ſecond kind of diflriburicn in reſpect of 
the nature and effect thereof. 
1, Some preſentments are of W convictions, and 


not traverſable. 


2. Others are not convictions, but only i in nature of infor- 
mations, and therefore cravertable 

Regularly all preſentments or indictments before juſtices of 
the peace, oyer and terminer, gaol-delivery, @c. are traver- 


fable, and conclude not the party or thole claiming under 


him. 


Vol. II. 2 And 
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And therefore, tho it hath been held, that the preſentment 
of a felo de ſe before the coroner be not traverſable, (de quo 


ſupra, yet of all hands it is agreed, that a preſentment of 


a felo de ſe before juſtices of peace or yer and terminer is tra- 
verſable by the exccutors, Tc. Co. P. C. cap. 8. p. 55. H. 37 
Eliz. B. R. Laughton's caſe. = 1 


If a preſentment be made ſuper viſum corporis, that A. kild 


B. and fled, this preſentment of the flight is held not tra- 


verſable, but concluſive to forfeit the goods, tho he be after 
acquitted of the felony, and expreſly found by the petty jury 
upon his trial, that non ſe retraxit (d), 13 H. 4. 13 b. Forfeiture 


32. 3 E. 3. Forfeiture 35. 7 Eliz. Dy. 238. b. And the ſame 
law 18, if it be found ſuper viſum corporis, that the felon fled 
and was kild in the flight, this preſentment, tho after the 

_ party's death is concluſive as to the forfeiture for the flight. 
3 E. 3. Coron. 289, 290, 3 12. 


But if before juſtices aſſigned to hear and determine, it be 


preſented, that J. S. committed a felony and fled, or if upon 
the arraignment of a perſon for felony he be found not 
guilty, and that he fled, this is but in nature of an inqueſt of 
office, and the flight is traverſable in an action, or information, 
or ſcire facias brought by the king for the goods of the perſon; 
37 A 7. 47 E. 3. 26. 4. And all the reaſon, that can be 
given why the coroner's inqueſt of a fugam fecit is concluſive, 

and not the other, is only that which is given 8 E. 4. 4. 4. 
Ceo eſt un ancient poſitif ley del coron'. 5 1 

If a man be preſented to have ſufferd an eſcape, becauſe 

in this caſe the party is at leaſt to be fined, he ſhall have 


his traverſe to it, and is not concluded by it. 


But if either before the juſtices in eyre, or before the co- 


roner an eſcape be preſented upon a vill either before or af- 
ter the arreſt, this is held not to be traverſable, becaule there 
is only an amercement to be ſet upon the vill, viz. villata 


in miſericordia ; and the reaſon given by Stamford is, quia de 
minimis non curat lex; Stamf. P. C. Lib. I. cap. 32. f. 3 5. b. 
But if it fall out, that there be an indictment for ſuch 


an eſcape, (as there hath been formerly againſt the city of 


2 | ; London 
(4) Vide ſupra, p. 63, 64. 
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London for the eſcape of thoſe, that riotouſſy kild Dr. Lamb (00, 


who were thereupon fined 2000 l.) ſuch an indictment is not 


concluſive, but traverſable. 

Whether an inquiſition of a felo de ſe before the coroner 
be traverſable, vide que ſupra, Part. I. cap. 3 1. p. 414. 

And there are no preſentments beſides what are before mens 


tiond, that are in themſelves convictions and not traverſable, 


but a preſentment in a leet of bloodſhed or the like, and 
in the Sranimote court of the foreſt for offenſes of Vert and 
Veniſon. | „5 Sk 


But even thoſe preſentments are traverſable alſo in two 


caſes, viz, 1. If the offenſe preſented be out of their juriſ- 
diction. 2. Or if the preſentment be ſuch as concerns the 
| freehold, as preſentments of nuſances, or ſuch matters as 


charge the freehold ; 41 E. 3. 26. b. 45 E.3. 8. b. 
And therefore it was reſolved in the Exchequer in a quo 
warranto againſt the water- bailiff and conſervator of the river 


| Severn, 22 Car. 2. that upon a bare preſentment the conſer- 
vators cannot ſet a fine upon a ſuppoſed unlawful fiſhing or 
the like, unleſs the party comes in and confeſſes it, or plead 


to it, and be convicted by a jury of the offenſe. 


A preſentment of a riot or forcible detainer by a juſtice or 


two Juſtices of peace, as the caſe ſhall require, is a conviction 
by the ſtatute of 15 R. 2. cap. 2. 8 H. 6. cap. 9. 13 H. 4. 


But a preſentment by a juſtice of a default in repairs 
of an highway, tho by the ſtatute of 5 Elix cap. 1 3. it is 

ſuch a preſentment, as the parties ſhall be put to anſwer, yet 
it is not concluſive, but the traverſe of the party is ſaved by 


the ſtatute ; and it is but reaſon, for tho the view of the 


juſtice can aſcertain the decay or want of repairs, yet it can- 
not aſcertain in what pariſh it lies, or who is bound by te- 
nure or preſcription to repair. 


CHAP. 
(e) Cro. Car. 252, | 
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CHAP Xx 


Where a man ſhall be put to anſwer in 


criminal and capital offenſes without 


indictment at the king's ſutt. 


A the common law there were ſeveral means of put- 
ting the party to anſwer a felony without any indict- 


ment, ſome whereof are ſtill in force, others are taken away 
by ſtatute. Ol, 55 

I. If a thief or robber were taken with the mainouvre, 
cum manu opere, and the mainouvre brought into court with 
the priſoner, he ſhould have been arraignd upon the main- 


 ouvre at the king's ſuit; 2 E. 3. Coron. 156, And therefore 
M. 18 U 19 E. 1. coram rege, rot. 2 8. Norf. Et quia prædlictus 
Johannes de Brampton | falſarius figilli regis & brevium ſuorum, 
ut dicitur, | non eſt appellatus, nec indictatus, nec captus cum manu 


opere, per quod ſecta domino regi in hujuſmodi caſu poteſt compe- 


tere, ided | confideratum eſt, quod | prædictus Johannes | eat inde | 


fine die, &c. ; 


And J. 10 E. 2. rot. 13 2. Bucks, Robert Legat was ar- 


raignd for counterfeiting the king's ſeal, upon the counterfeit 
commiſſion brought into court without indictment, and he 
pleaded not guilty, and was acquit (). 


But upon a bare information or bill, without indictment. 


or the mainouvre at common law no party was to be put to 


anſwer for a felony ; and therefore, M. 20 & 21 E. 1. coram 
rege, rot. 27. Hibernia, William Prene, the king's carpenter in 


Ireland, being accuſed for felony by a bill in the king's-bench 
there, and convicted and condemned, but after ranſomed for 
200 l. and a writ of error brought in the king's-bench in 
England, and albgnd, that he ought not to be put to anſwer 


in caſe of life or member per vocem & per billam, quam Ni- 
— gellus 


% Fide Part J. P. 186 C 349. 
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— 


gellus le Broun porrexit wversus ipſum, licet non eſſet indiftatus 


ber 12. (J). 


But it ſeems to me, that this proceeding upon the main- 
ouvre is wholly taken away by the ſtatutes of 25 E. 3. cap. 4. 
28 E. 3. cap. 3. 42 E. 3. cap. 3. and therefore J do not 
find any proceeding upon the mainouvre lince theſe ſtatutes. 

II. A ſecond ſort of proceeding in caſes capital without in- 


dictment is, where an appeal is brought at the ſuit of the 
party, and the plaintiff is nonſuit upon that appeal, yet the 


offender ſhall be arraigned at the king's ſuit upon ſuch ap- 
peal ; and fo it is in caſe the appellant die or releaſe ; and in 


{uch caſe, altho the party be indicted as well as appeald, yet 


upon the nonſuit of the plaintiff, the proceeding for the king 
ſhall not be upon the indictment, but upon the appeal. 4 E. 


4 --55 £ 
But this hath theſe two qualifications. 1 85 
1. It muſt be where the plaintiff in the appeal hath either 
declared upon his appeal by writ, or formed his appeal by 


bill, for the bare ſuing of a writ without a declaration 1s 
not ſuch an appeal, as the party being nonſuit the defendant 


ſhall be thereupon arraigned, for 1. The writ may be brought 


in his name by a ſtranger without his privity. 2. Becauſe = 


the writ alone contains not ſuch certainty of time, place, 


and other matters, whereby the party may be put to anſwer. 


7-H. 7. . 3 5 
2, It muſt be where an appeal is well begun, and by a par- 
ty enabled to proſecute it, therefore, if the appeal abate, be- 
cauſe the plaintiff is outlawd, or a woman (who cannot bring 
an appeal, but only of the death of her husband, ) or if the year 
Vol. H. % vo and 


That caſe was thus: William Prene © cordum eſt irritandum, & dic 


= 


aſſigned for error, that © par ceo que le 


commune laie de Eugleterre, e de 


« Trelannd, veut, ke nul homme par bille 
% ſaunz enditement, ou par ſute de apel, 


„ ſuz les plez de corone, ne fait [ſoit] 


H attache, ne mis en reſpounz; yet that 


he the ſaid Villiam had been impri- 
* ſond, & de divenſis feloniis acculpatus 
par une bille par Nel le Broun bote 
en mayns des juſtices; altho par en- 
* queſt, ne par chapiter, ne fut endite. 


And upon conſideration of the whole mat- 


ter the court of king's bench in England 
were of opinion, © Quod prædictum re- 


* landum 3 & ideo mandatum eſt capi- 
tali juſtic Hibernie, quod corrigat, 
* &c. & accepta ſecuritate de prædicto 
* Willielmo ad ſtandum recto in com” 
„Hubi deliquiſſe debuit, & vocatis ſuper 
hoc convocandis ponat prædictum IViI- 
« lielmum per apertum & manifeſtum in- 
dictamentum de certis feleniis in cer- 
tis locis, ſi aliquis vel aliqui eum forte 
indictare five appellare voluerit ſe- 
cundùm legem & conſuetudinem re- 
gni, &c. & quod interim per manu- 
captionem bona & catalla, terras & te- 
nementa, eidem Milielmo deliberet, xc, 
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and day be paſt, or by the miſnoſmer of the defendant, Wc. 
there the appellee {hall not be arraigned at the king's ſuit, be- 
cauſe the appeal was never good, but ſhall be diſmiſſed, only 
the judges may arraign him upon an indictment, if any be 
before them for that offenſe, or if none be, yet they may 
bind him over to another ſeſſions, and in the mean time to 
be of good behaviour; 19 E. 2. Coron. 317. All the learning 
touching this buſineſs is fully declared by Stamf. Lib. III. cap. 
59. f. 147. Y ſequentibus. Er fe is 
III. A third fort is upon an appeal by an approver, but the 
whole learning touching that will come in its proper place 
hereakter (2g) OT 
IV. The fourth fort is by appeals by particular perſons, eſ— 
pecially of treaſon in parliament ; and this was very fre- 
quent in antient times, eſpecially in the time of R. 2. name- 
ly anno ſeptimo, undecimo, & duodecimo, which bred great in- 
conveniencies. VVV 
And therefore by the ſtatute of 1 H. 4. cap. 1 4. all theſe 
kinds of appeals in parliament are wholly taken away; and 
| lince that time I find not any ſuch appeals brought in parliament. 
And therefore, when the now earl of Briſtol in this preſent 
parliament in the lords houſe preferd articles of high treaſon 
and other miſdemeanors againſt the earl of Clarendon, then 
lord chancellor, upon a reference unto all the judges. and 
upon great conſideration the judges und voce returned their 
opinions, that theſe articles were contrary to the ſtatute of 
1H. 4. and could not be preferd in the lords houſe by the 
| ſaid earl or any other private perſon (þ). 
But impeachments by the houſe of commons of high treaſon, 
or other miſdemeanors in the lords houle have been trequently 
in practice, notwithſtanding the ſtatute of 1 H. 4. and are 
neither within the words nor intent of that ſtatute, for it is 
a preſentment by the molt folemn grand inqueſt of the whole 
JJ 8 . ; 
V. If in a civil action de uxore rapta cum bonis viri upon 
not guilty pleaded the defendant be convicted, this antient- 
ly ſerved in nature of an indictment of felony 1 3 A 6, 
18 E. z. 32.4. Stamf. P. C. f. 94.6. So if upon a ſpecial verdict 
. 


(8) Vide infra cap. 29. P. 226. %) See Star. Tr. Vol. II. þ. 550. 
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in n treſpaſs brought i in the king's-bench it be fund, that the 


| defendant took them feloniouſly, antiently this ſerved for an 


indictment. 31 E. 1. Enditement 3 i. 
So if in an action of {lander for calling a man thief the 


defendant juſtifies, that he ſtole goods, and iſſue thereupon 


taken, it be found for the defendant, if this be in the king's 
bench, and for a felony in the {ame county, where the court 


its, or if it be before juſtices of aſſize, who have alſo a com- 


miſſion of gaol-delivery, he ſhall be forthwith arraigned upon 
this verdict, as on an indictment, and the reaſon is, becauſe 
here is a verdit of twelve men in theſe caſes, =d 6 the 
verdict, tho in a civil action, ſerves the king's ſuit as an in- 


dictment, and is not contrary to the acts of 25, 28, & 42 
E. 3. which enact, that no man ſhall be put to anſwer, Oc. 


but upon indictment or preſentment. 

Bur if the ſheriff return a reſcue of a priſoner taken for 
felony, 1 H. 7. 6. 4. or a breach of priſon by one arreſted for 
felony, 2 E. 3. 1. b. this is not ſufficient to arraign the par- 
ty, nor doth it countervail an indictment, for it is not by 
the oath of twelve men; vide hoc totum f P. C. Lib. II. 


cap. 29. f. 95. 4. 


By the ſtatute of 11 H. 7. - cad 2 there was power given 
to proceed upon all penal ſtatutes by information before ju- 


ſtices of aſſize and peace, but there is an exception of all caſes 


of treaſon, murder and felony. 
Ill uſe was made of this ſtatute by Empſon and Dudley, 


- and great inconvenience and trouble to the people did ariſe 
by it, and therefore 1 H. 8. cap. 6. it was repeald. 


and tho informations are practiſed oftentimes in the 


crown-office in cafes criminal, and by many penal fta- 
tutes the proſecution upon thees 4 is by the acts themſelves 
limited to be by bill, plaint, information or men, yet thus 
much is obſervable. 


1. That the method of proſecution of cabinet offenſes is 


{till to be by indictment, except the caſes above mentiond. 


2. That in all criminal cauſes the moſt regular and ſafe way, 


and moſt conſonant to the ſtatutes of Magna Carta, cap. 29. 


5 E. 3. cab. 9. 25 E. 3. cap. 4. 28 E. 3. eh z. © 42 E. z. 
cap. 3. is by preſentment Or Indiiment of 35 ſworn men. 
CHAP. 
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CHAP. XXL 
Who may be indiftors, and where and how 
e returned. 


5 iſitions, preſentments, or indictments are taken before 
2 cen of ſeveral kinds, and accordingly by acts 
of parliament ſeveral things are preſcribed wes: ef 3 
I. Touching inqueſts before coroners: By the ſtatute of 4. 
1. De officio coronatoris, the coroner is to iſſue his Pg to 
four, five or fix vills to appear before him at a 2 a A 
to make inquiry, this precept is directed to the conſtables o 
the vills, who accordingly give ſummons to a competent _ 
ber of inquirers, twelve at leaſt (i, and by them Ov oo 
is made, when they _ en _ rot heard their 
eviden n oath taken before the coroner. _ . 
1 Touching inqueſts of felonies in leets and Turns : 2 
the ſtatute of Weſtminſter 2. cap. 13. indictments in the - 
riffs Turns are to be by twelve at leaſt, and they are to ſet 
their ſeals to the inquiſitions, otherwiſe they are void (k). . 
And by the ſtatute of 1 E. 3. cab. 17. which extends as 
well to leets as Turns, they are to be by indenture, one part 
to remain with the indictors, the other with the ſheriff or 
— by the ſtatute of 1 R. 3. cap. 4. no gar _ » 
returned upon a pannel in the ſheriff”s Turns, unleſs he oy 
20 s. per ann. of freehold, or 26 s. 8 d. of copyhold, and 
all indictments in the Turn taken otherwiſe ſhall be void. 
But now by the ſtatute of 1 E. 4. cap. 2. the ſheriff can- 
not proceed upon any indictments for felony, or otherwiſe 
taken in his Turn, but muſt ſend them to the ſeſſions of the 
peace, and the juſtices there are to make proceſs and proceed 
3 there muſt be care taken, I; That the indictments 
be of ſuch matters only, as are within the juriſdiction of the 
ſheriff's Turn, otherwiſe the juſtices may not proceed upon ow, 
TY GE 4 E. 4. 
(i) ide Cobat's caſe ſupra, p. 161. ih 0715, (k) 2 Co. Inſtit. p. 387. 
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4 E. 4. 3 1. 4. 8 E. 4. 5.b(*) and 2. That they be by indenture 
and under the ſeals of the preſenters according to the former 
{tatutes. 5 obs 

III. Indictments taken in the county of Lancaſter before 
the ſheriff or juſtices againſt any perſon inhabiting out of 


the fame county, or taken in any other county againſt inhabi- 


tants of the county of Lancaſter ought to be by twelve men, 


and each indictor to have lands or tenements of the yearly 


value of 5 /. by the ſtatute of 3 3 H. 6. cap. 2. (f) 
IV. Touching murders, &c. committed in the king's palace 
the ſtatute of 33 H.8. cap. 12. hath appointed that twenty- 


four of the king's yeomen officers of the cheque: roll of the 


king's houſe ſhall be returned to make inquiry, and the trial 
to be by a jury of the gentlemen officers. V 

V. Concerning inquiries to be made before juſtices itinerant, 
the courſe was this: There firſt went out the writ of the com- 


mon ſummons of the eyre, directed to the ſheriff to ſummon 


de qualibet villa quatuor homines & prepofitum, & de quolibet 


burgo duodecim legales burgenſes to be at the day and place for 
the eyre, and upon that day the ſheriff and lords of liberties 


were to return the names of the bailiffs of their hundreds 
and liberties, and thoſe bailiffs were {worn to elect two men 
in their ſeveral hundreds, and preſent their names to the court, 


and theſe two hundreders for each hundred were to chooſe of 
themſelves and the reſt of their ſeveral hundreders reſpectively, 
ordinarily ſixteen, or ſometimes only twelve, who were 1e- 


verally {worn upon inquiries and preſentments of things done 


within their hundred, as ſo many grand inqueſts for every 


ſeveral hundred, and the twelve returned for each borough 


were the grand inqueſt for the borough; this cauſed a vaſt 
and chargeable attendance upon the courts in eyre, and hath 


been long diſuſed, and therefore I ſhall not ſay more of it. 
VI. Concerning the chooſing and returning of the grand 


jury before juſtices aſſigned to keep the peace, oyer and termi- 
ner, and gaol-delivery, I ſhall be ſomewhat more large, becauſe 


before theſe juſtices ordinarily criminal and capital cauſes are 


heard and determined. 


Vol. II. „„ Upon 
(*) Vide ſupra p. 51. 0 Pare I. P. 286. 
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Upon the ſummons of any ſeſſion of the peace there goes 
out a precept either in the name of the king or of two or more 
juſtices of peace directed to the ſheriff, that non omittas 
propter aliquam libertatem in balliva tud, quit eam ingrediaris, 


& wenire fac tali die ac loco viginti quatuor liberos & legales 
homines de quolibet hundredo in balliva tua, tam infra libertates, 


quam extra, ad faciendum & exequendum ea, que ex parte do- 
mini regis tunc & ibidem eis injungantur, and a ſcire fac to all 
coroners, conſtables and bailifts, W'c. to be there at that day. 
Lamb. Lib II. cap. 2. „ 


And according to others Venire fac' viginti quatuor liberos & 
legales homines de quolibet hundredo in balliva tua, quorum quili- 
bet habeat 40 8. per ann. liberi tenementi ad minus, venire fac 


etiam viginti quatuor tam milites quam alios probos & legales ho- 


mines de corpore com tui, quorum quilibet habeat 40 8. de terris 


V renementis liberi tenementi, ad inquirend ſuper iis, que ex 


parte domini regis ad tune & ibidem eis injungerentur, præmuni- 


entes omnes juſticiarios ad pacem, conſtabularios, Nc. Crompt. 


. %% õͤͤ—T0ͤ z 
And in cafes of commiſſions of oper and terminer and gaol- 
delivery, Quod non omittas propter aliquam libertatem, quin eam 


ingrediaris, & venire fac tam viginti quatuor probos & legales 
homines de quolibet hundredo com prædict, ad inquirendum, præ- 
ſentandum, faciendum & excquendum ea omnia, que ex parte do- 


mini regis tunc & ibidem eis injungerentur, quam alios viginti qua- 


tuor probos & legales homines de com prædict', ad faciend juratam 


inter dominum regem & priſones prædictos, Nc. Co. Entr. f. 5 5. a. 
Upon this precept the ſheriff is to return twenty-four or 
more out of the whole county, namely a conſiderable num- 


ber out of every hundred, out of which the grand inqueſt at 
the ſeſſions of the peace, oer and terminer, or gaol-delivery 
are taken and {worn ad inquirendum pro domino rege & corpore 


romitatus, (not, as antiently in eyre, a kind of grand inqueſt 
out of every hundred;) but in ſome counties which conſiſt 
of gildable and ſuch franchiſe, where anciently ſeveral ju- 


ſtices of gaol-delivery ſat, as in Suffolk () there are two grand 
juries, one for the gildable, another for the franchiſe, becauſe 


there are two ſeveral commiſſions of gaol-delivery. 


4 Now 


* Vide ſupra, p. 26. 
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to be indictors, becauſe in law, they are not probi 
Lamb. Fuſtic. 391. | 
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Now touching the grand jury thus returned before juſtices 
aſſigned there are ſome things conſiderable. 5 
They muſt be probi & legales homines, and therefore, if 


any one of the indictors be outlawd, tho in a perſonal action, it 


is a ſufficient plea to avoid the indictment; 11 H. 4. 416. 


M. 4 Car. B. R. Croke p. 13 4. Sir William Withipole's caſe, and 


the ſtatute of 11 H. 4. cap. 9. hereafter mentioned fortifies 


this, de quo infra. : „„ 
And therefore, if any of them be attainted in a conſpira- 
cy, or decies tantum, or of perjury, or outlawd in any perſonal 


action, or attaint of felony or in a præmunire, wg are not 


legales. 


Touching their annuus cenſus I do not find any thing de- 


termined, but freeholders they ought to be. The ſtatute of 
2 F. 5. cap. 3. that requires jurors, that paſs upon the trial 
of a man's life, to have 40 5. per ann. freehold, hath been 


the meaſure by which the freehold of grand jurymen hath 
been meaſured in precepts of ſummons of ſeſſions (f). 
By the ſtatute of 11 H. 4. cap. ultimo, reciting, that in- 


queſts had been formerly returned of perſons outlawd, fled 
to ſanctuary for treaſon or felony, 7c. enacts, © That no in- 


cc 


dictments be made by ſuch perſons but by inqueſt of loyal 
fubjects returned by the ſheriffs or bailifts duly without de- 
* nomination of any perſon, but only by the ſworn bailiffs 
and minifters of the ſheriff ; and if any indictment be 
 otherwile taken, it be void. 1 
Upon this ſtatute it hath been reſolved in Sir William Mi. 


cc 


thipole's caſe above cited. 1. That it extends to coroners in- 


queſts. 2. It is a good plea upon this ſtatute, that one of the 
indictors is outlawd in a perſonal action, as well as of felo- 
ny, or that any of the jurors were impanneld at the denomi- 
nation of any contrary to this ſtatute. 

By the ſtatute of 3 H. 8. cap. 12. it is enacted, That 


the juſtices of gaol-delivery, and juſtices of peace, where- 
of one of the quorum, in open ſeſſions may reform the 
„ pannels returned by the ſheriff, (which be not at the ſuit of 


8 * the 
H) Vide infra, p. 272. in notis. 
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turn the pannel ſo reformed. 


* the parties,) by putting to and taking out the names of 
*« perſons returned, and ſhall command the ſheriff to return 
& the {ame accordingly, upon pain of 20 J. and the king's | 
<« pardon to be no bar to the proſecutor. 


This act extends not only to pannels of grand inqueſts re- 


turned, but alſo to pannels of the petty jury, commonly called 


the jury of life and death, which may be reformed by the 
juſtices according to this act, and the ſheriff is bound to re- 


The grand inqueſt returned the firſt day of the ſeſſions 


and ſworn commonly ſerves the whole ſeſſions of the peace, 
oyer and terminer, or gaol- delivery; yet the court may com- 


mand another grand inqueſt to be returned and ſworn, which 


is done ordinarily upon two occaſions. 


1 


1. If before the end of the ſeſſions the grand jury having 


brought in all their bills are diſcharged by the court, and after 


that diſcharge either ſome new felony or other miſdemeanor is 
committed, and the party taken and brought into gaol; or if 


after the diſcharge of the grand inqueſt ſome offender be taken 
and brought in during the ſeſſions. In the former caſe, there 
is a neceſſity to make a ſpecial record of the adjournment of 
the ſeſſions from day to day, becaule otherwiſe the whole ſeſ- 
ſions are in ſuppoſition of law only the firſt day, and therefore 


without the entry of ſuch adjournment the offenſe and pro- 
ceedings will be in ſuppoſition of law after the ſeſſions ended, 
and fo the proceeding will be erronious(*): This was the caſe 
of Sampſon{h), who being arraigned and tried for a murder 
committed after the firſt day of the ſeſſions and before the ſeſ- 
ſions ended, for want of entry of an adjournment it was ruled 
erronious. And the ſame is to be obſerved, if upon record it 


appears, that the grand inqueſt was returned after the firſt day 


of the ſeſſions, unleſs an adjournment be enterd of record. 
2. The ſecond ordinary inſtance of a new grand jury returned 
is upon the ſtatute of 3 H. 7. cap. 1. namely, a grand inquelt 


impanneld to inquire of the concealment of another grand in- 


queſt, upon which defaults preſented the former grand inqueſt 
is to be amerced ; and this, tho it mention only an inqueſt 
thus to be taken by juſtices of peace, yet it extends to the 
5 Fe. king's 
(*) fupre P. 24; (, V. Jones, 420. 
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commiſſions. 


by C. J. Pemberton in the caſe of the earl 
of Shafrsbury, Stat. Tr. Vel. III. p. 415. 
Viade tamen Sir John Haeles remarks on 
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king's bench, and hath been practiſed there accordingly in my 
knowledge, and poſſibly at the ſeſſions of oyer and terminer 


and gaol- delivery, tho that can rarely come in queſtion, be- 


cauſe the ſeſſions of the peace ordinarily accompanies thoſe 


And this is the proper and legal way of puniſhing the grand 


inqueſt, if they refuſe to preſent ſuch things as are within 


their charge, and for which they have probable evidence to 
make a preſentment, but of this more in the next chapter. 


CHAP. XXII 


Concerning the demeanor of the grand in- 


queſt in relation to their preſentments. 


THE coroners inqueſt may and muſt hear evidence of 
all hands, if it be offerd to them, and that upon oath, 
becauſe it is not ſo much an accuſation or an indictment, as 


an inquiſition or inqueſt of office, quomodo J. S. ad mortem 


ſuam devenit, tho it be allo true, that the offender may be 
arraigned upon that preſentment. Fs 


But the grand inqueſt before juſtices of peace, gaol-delivery, or 
oyer and terminer ought only to hear the evidence for the king, 
and in caſe there be probable evidence (a), they ought to find 
the bill, becauſe it is but an accuſation, and the party is to 
be put upon his trial afterwards. 3 5 5 

But if a bill of indictment for murder, or other capital of- 
fenſe be preſented againſt A. if upon the hearing the king's evi- 
dence, or upon their own knowledge of the incredibility of the 
witneſſes they are diſſatisfied, they may return the bill ig- 
noramus. > 

Vol. II. . = i 
(2) This ſame doctrine is laid down wherein he unanſwerably ſhews, that a 


grand jury ought to have the ſame perſua- 
ſion of the truth of the indictment, as 4 


petty jury, or a coroner's inqueſt : vide 
that caſe, Star, Tr. Vel. IV. . 183. ſupra b. 61. 
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If A. be kild by B. fo that it doth conſtare de perſona occiſi 
& occidentis, and a bill of murder be preſented to them, re- 
gularly they ought to find the bill for murder, and not for 
manſlaughter, or ſe defendendo, becauſe otherwiſe offenſes 
may be ſmotherd without due trial; and when the party 


comes upon his trial, the whole fact will be examined before 
the court and the petty jury, and in many caſes it is a great 
_ diſadvantage to the party accuſed (). For if a man kill B. 
in his own defenſe, or per infortunium, or poſſibly in executing 


the proceſs of law upon an aſſault made upon him, or in his 


own defenſe upon the highway, or in defenſe of his houſe 


againſt thoſe that come to rob him, (in which three laſt caſes 
it is neither felony nor forfeiture, but upon not guilty pleaded 
he ought to be acquitted,) yet if the grand inqueſt find an g- 
noramus upon the bill, or find the ſpecial matter, whereby 
the priſoner is diſmiſſed and diſcharged, he may neverthelels 
be indicted for murder ſeven years after. N 


But if the grand jury had found the bill for murder, (yea 


or for manſlaughter,) and the party pleading not guilty the : 


ſpecial matter is given in evidence, and the petty jury find 


the ſpecial matter, (or in the three laſt caſes find him not 
guilty, as they may, ) this acquittal upon this finding will be 
| a good plea of autrefoits acquit, and he {hall never be ar- 


raigned for it again. 


If a bill be againſt A. for murder, and the grand inqueſt 


upon the evidence before them or their own knowledge be 


{atisfied that it was but per infortunium, or ſe defendendo, and 
accordingly return the bill ſpecially, the court may remand 


them to conſider better of it, or may hear the evidence at 


the bar, and accordingly direct the grand inqueſt ; but I 
have known a judge blamed for ſetting a fine upon the grand 
inquelt for ſuch a return, becauſe in truth it comes not up 
to felony. ä „ %%% ũꝶ -kt̃ĩ 
But if a bill go out againſt B. for murder, and it doth 
conſtare de perſond occidentis, muy the grand inqueſt find the 
bill for manſlaughter, and ignoramus for the murder ? and is 


the court bound to receive ſuch a return? 


I — — 


(*) Notwithſtanding this, according to concern the life of a man, ought to be 
lord Coke 9 Co. 119. 4. indictments, which framed as near the truth, as may be. 
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for otherwiſe the court cannot underſtand, 


| grand inqueſt doth well or ill in ſuch caſe. 


: ä a ; n 
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In this caſe of all hands it is agreed wb), that the grand 


jury is to blame, becauſe they take upon them to 5 


the evidence, that is to be given to the petit jury, and ſo de- 


termine matter of law, which belongs to the court to deter- 
mine, and by this means many murders may eſcape under the 


diſguiſe of manſlaughter, and ſo eſcape with their clergy. 
Some therefore have made it a practice to let a fine upon 


the grand jury in this caſe, and it hath proceeded fo far, as 
to fine petit juries alſo in ſach like caſes; ; whereof hereafter. 


That which I think herein, and in other concealments of 


grand inqueſts is, as follows, vie, 


1. That the Court may receive ſuch a return from the 


grand inqueſt, and it is a matter of diſcretion, eſpecially, 


if upon inquiry from the indictors or witneſles, or upon 


view of their examinations it do Py 188 that the 
crime amounts to no more. 


2. That barely upon ſuch a return no fine can be ſer 
upon the grand inqueſt, unleſs the evidence to the grand 
inqueſt be given at the bar in the preſence of the court; 


whether the 


. That if the evidence to the grand inqueſt be given at 


the * upon an indictment in the king's bench, and the 


grand inqueſt will not find a bill according to the direction 


of that court, as for inſtance, will find a man guilty only 
ſe defendendo, or of manſlaughter, when it is murder, that 


court may ſet a fine upon the grand inqueſt, and ſo it hath | 
been practiſed; for it is the higheſt court in England of or- 


dinary juſtice, eſpecially i in criminal cauſes. C 


4 That 


(2) This is far from ene agreed: . 


the conſideration of a jury, and tho 


appears, is matter of fat, anc 


all hands, for ſuch an anticipation of the, 
evidence by the grand jury is what they 
cannot avoid, they being bound by their 


daths, as much as the petit jury, to Preſent 
the cuhole truth, and nothing but the truth, 


nor do they in this caſe ſo properly deter- 
mine matter of law as matter of fact; 

tor whether murder or not depends upon 
a preconceived malice, which (tho it is 
to be preſumed, where no 82 


proper for 


judges have ſometimes fined jurors for 
not finding ſuch bills for murder, yet ſuch 
proceedings have been generally cen- 
ſured, as in the caſe of Sir I. Nh na ham 
and hen P. 19 Car. 2. who were tined 
by Keeling, C. J. for not finding a bill of 
murder, albeit they were farisfied the 
man died by the hand of the party in- 
dicted; but upon complaint in parlla- 
ment the chief juſtice was {ain to bm! . 


2 Keb, 180. 
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4. That if, the juſtices of cer and terminer, or gaol-deli- 
very having heard the evidence at the bar, the grand in- 
queſt will not find according to their directions, the juſtices 
may bind them over by recognizance into the king's bench, 
and upon an information againſt them they may be fined. 

5. That in ſuch a caſe juſtices of peace, oyer and termi- 
ner, or gaol-delivery may according to the ſtatute of 3 H. 7. 
cab. 1. impanel another inqueſt to inquire of their conceal- 
ments, and thereupon let fines upon them. 

56. But in my opinion fines ſet upon grand inqueſts by ju- 
ſtices of the peace, oyer and terminer, or gaol-delivery for 
concealments or non- preſentments in any other manner are 
not warrantable by law; and tho the late practice hath been 
for ſuch juſtices to ſet fines arbitrarily, yea not only upon 
grand inqueſts, but alſo upon the petit jury in criminal 
cauſes, if they find not according to their directions, it 
weighs not much with me for theſe reaſons; 1. becauſe I 
have ſeen arbitrary practice {till go from one thing to an- 
other, the fines ſet upon grand inqueſts began, then they 
ſet fines upon the petit juries for not finding accord= 
ing to the directions of the court; then afterwards the 

| Judges of niſi prius proceeded to fine jurors in civil cauſes, if 
they gave not a verdict according to direction even in points 
of fact; this was done by a judge of aſſiſe (c) in Oxford- 
ſhire, and the fine eſtreated, but I by the advice of moſt of 
the judges of England ſtaid proceſs upon that fine; the like 
was done by the ſame judge in a caſe of burglary, the fine 
vas eſtreated into the Exchequer ; but by like advice I ſtayed 
proceſs, and in the caſe of Wagſtaff (d) and other jurors 
fined at the Ola-Bailey for giving a verdict contrary to di- 
rection, by the advice of all the judges of England (only one 
diſſenting) it was ruled to be againſt law; but of this here- 
after (e). 2. My ſecond reaſon is, becauſe the ſtatute of 
3 H. 7. cab. 1. preſcribes a way for their fining, which 
would not have been, if they had been arvitrarily ſubject to 
a fine before. 3. It is of very ill conſequence, for the pri- 
I 0 vilege 


(c) Juſtice Hide at Oxford. Pargb. 1435. (d) Vargh. 153. (e) Cap. 42. 


2 
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vilege of an Engliſhman 1s, that his life ſhall not be drawn in 
danger without due preſentment or indictment, and this 
would be but a {lender ſcreen or ſate-guard, if every juſtice 
of peace or commiſſioner of yer and terminer, or gaol-deli- 
very may make the grand jury preſent what he pleaſes, or 

otherwiſe fine them; and there is no parity of reaſon or ex- 
ample between inferior judges and the court of king's bench, 
which is the ſupreme ordinary court of juſtice in ſuch caſes; 
and thus far concerning fining of grand inqueſts. (Ff) 

They are {worn to keep the king's counſel undiſcoverd, 
the revealing or diſcloſing whereof was heretofore taken for 
felony, 27 Af. 63. but that law is antiquated, it is now 

only fineable; if there be thirteen or more of the grand in- 
gqueſt, a preſentment by leſs than twelve ought not to be; but 


* 


— 2 3 5 8 2 8 5 S CNT: EW ov: — [EX 
MOT EEE 5 1 N E n 
33 J VT 


* * 1 4, 

(=p ccc 
. 

r 8 Ne 


= if there be twelve aſſenting, tho ſome of the reſt of their 
=_— number diſſent, it is a good preſentment; for if twelve a- 
2 gree, it is not neceſſary for the reſt to agree. Lamb. Juſtice 
1 But in caſe of a trial by the petit jury, it can be by no 
1 more nor leſs than twelve, and all aſſenting to the ver- 


dic, (g) accordingly it was adjudged M. 42 E. 3z. Rot. 16. 


indictors. 


true, may much more ſafely be truſted, 
than other inferior courts, but yet our au- 
thor's arguments do ſufficiently evince, 


that no court whatever ought to have ſuch 


a power of making juries find what they 
pleaſe; nor has the law veſted ſuch a 


power in any court; for as to matter of 
fact the jury are the ſole judges, and 


herein ore to be guided entirely by their 
own judgments and conſciences; indeed 


in matters of law the court is the proper 
judge, and the jury are not to find con- 
trary to their direction, but even here 
they are not bound to follow the di- 
rection of the court, but, if they cannot 
aſſent thereto, ought to find the fact ſpe- 
cially; indeed where the fact is agreed; 


if they will obſtinately find matter of 
law contrary to the direction of the court, 


there may be ſome reaſon why they 


Suff. Rex (H), the judgment was reverſed, becauſe but eleven 


Vol. IL +I Þ „ But 


Of ) The court of king's bench, it is 


ſhould be fined. See Hood's caſe Kelyng 
50. but barely finding matter of fact a- 
gainſt the direction of the court is no ſuf- 
ficient cauſe to fine a jury. Brſhell's caſe, 


Vaugh. 153. and this diſtinQion is found- 


ed on the antient maxim of the common 
law; 44 queſtionem juris non reſpondeit 
jurarores, ſed judices; ad qu ſtionem 
facti non reſpondent judices, ſed jura- 
ratores. Co. Lit. J. 366. & libros ibi. 

(g See the inconveniences hereof, 
Pref. to Stat. Tr. Pp. ). 

( This caſe proves nothing as to the 
petit jury, it being an indictment on the 
coroner's inqueſt, as appears by the record, 
which is as follows: * John Ccbar of Ih- 
* ich was indicted by the coroner's in- 
8 12258 conſiſting only of eleven, quod 
die Sabbati prox' ante feſlum Sancti ad 
vincula anno regni regis F. 3. poit 
conqueilum triceſimo quinto infulrem 
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But if a preſentment be deliverd into a court of ſeſſions 
and received, no amerciament lies, that it was not aſſented 
to by twelve, but otherwiſe it is in caſe of a preſentment 
by a leet, for the party diſtrained, Tc. may aver, that it 

Was not preſented by twelve. 45 E. z. 26. b. B. Leet 7. 

The indictors are preſumed in law to be indifferent, un— 
leſs the contrary appear; 1. Becauſe returned by the ſheriff. 
2. Becauſe {worn by the court to preſent, and therefore {hall 
never be charged by writ of conſpiracy for any conſpiracy 
before their being {worn, tho the party be acquit. 7 H. 4. 
31.6. 19 H 6. 19.4 But 21 E. z. 17. by R Ih. it is a 
good replication to ſay, he procured himſelf to be returned 
of the grand inqueſt. N N 

If a bill of indictment be for murder, and the grand jury 
return it billa vera quoad manſlaughter, & ignoramus quoad 
murder, the uſual courſe is in the preſence of the grand 
jury to ſtrike out malitioſe & ex malitia ſua precogitata and 

murderavit, and leave in ſo much as makes the bill to be but 
bare manſlaughter, and ſo to receive it. „„ 
But the ſafeſt way is to deliver them a new bill forma n- 
laughter, and they to indorſe it generally billa vera, for the 
words of the indorſement make not the indictment, but only 
crvidence the aſſent or diſſent of the grand inqueſt, it is the 
bill itſelf is the indictment, when affirmed. And ſo in like 
caſes, where the bill contains two offenſes, as burglary and 
theft, forcible entry and detainer. H. 4 Fac. B. R. Telver- 
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* venit prædictus Johannes C lat per 
© man”, & viſo & diligenter examinato 
per cur' indictamento prædicto, pro eo 
* denar, verberavit felon' de qua quidem *, quod compert. eſt in codem, quod fue- 
* yerberatione dictus Johannes le Swon © runt nifi undecim ſuratores tantim in 
% moriebatur, ſed languebat A difto die “ inquiſitione predicta, ubi in qualiber 
* Sabbati prox. ante feſtum Sancti Perri © inquiſitione de jure fore deberent xii 
* ad vincula uſque ad diem Jovis tunc “ jurati, & fic videtur cur”, quod indicta— 
„ prox. ſequent”, the which inditment “ mentum prædictum minus ſufficiens eſt 
was afterwards in Mich term auuo 42 of ad præfat' Johannem Cabat ulterius 
the ſame reign removed into the king's * inde ponere reſponſur'. Ideo idem 7o- 
bench, & continuato inde proceſſu verſus © haznes Ceobat ad præſens eat inde ſine 
*« prafat' Fohannem uſque & die Paſchæ die, falvo ſemper jure regis, &c. 


campo juxta Tyeinous' Hegg, & dictum 
* Fohannem le Swon ibidem cum qua- 
* dam arma vocat' Sarth' precii quatuor 
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Ihe grand jury are {worn ad inquirendum Pro corpore cox 
mitatiis, and therefore regularly they cannot inquire of a fac 


done out of that county for which they are {worn, unleſs 


ſpecially enabled by act of parhament, but only in ſome 


ipecial caſes. Mich. 9 Car. B. R. Bell's caſe. 


If a man had been ſtricken in the county of 4. and had 
died in the county of B. the offender had not been indictable 


of murder, Cc. in the county of 4. becauſe the death was 


in the county of B. neither had he been indictable 1 in the 
county of B. becauſe the ſtroke was given in the county of 
A. but by the ſtatute of 2 & 3 E. 6. cab. 24. he may be in- 


dicted in the county, where the party died, tho the ſtroke 


were in another county, and alſo the offender ſhall be tried 


there, but an appeal may be brought 1 in eicher county. 7 Co. 


Rep. 2. a. Bulwer's caſe. 
So if A. had committed a felony i in the county of D. and 


. had been acceſſary before or after in the county of C. 


B. could not have been indicted as acceſſary 1 in either county 
at common law, but by that ſtatute he is indictable, and 


ſhall be tried in the county where he {o became acceſſary. 
| — BC. Lib. I. cap. 46. 


So if a ſtroke were given ſuper alium mare, and the party 


came into the body of the county, and there died, this is 


caſus omiſſus, and the party is neither indictable by the jury 
of the county where he died, nor before the admiral by the 


ſtatute of 28 H. 8. cap.15. Co. . C. cap. 7. p. 48. 

If A. rob B. in the county of C. and carry the goods into 
the county of D. 4. cannot be indicted of robbery in the 
county of D. becauſe the robbery was in another county, 
bur he may be indicted of larciny or theft in the county of 
D. becauſe it is theft wherever he carries the goods; the 


like law in an appeal, 4 H. 7. 5 b. 7 Co. Rep. 2. 4. Bulwer's 
Caſe, 


But by the force of ſome acts of parliament treaſons 
and felonies committed in one county may be indicted and 
tried in another county. | 

By the ſtatute 33 H. 3. cap. 23. upon examination, as in 
that ſtatute is provided, treaſons, miſpriſions of treaſons, 


and 
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and murders committed in any place within the king's do- 
minions or without may be inquired of, heard, and deter- 
mined in any county, where the king * his commiſlion 
ſhall appoint. 
Ighis ſtatute, at leaſt as to the trial of beate and miſ- 
prifions, i is repealed by the ſtatute of 1 & 2 E. & M. cap. 10. 
Stamf. P. C. Lib. II. cap. 25, fol. 89, 90. Co. P. C. cab. 2: 
P. 27. 


But it ſeems that ſtatute Bards in force as to indien 


and trials of murder, the circumſtances required by chat 1 


tute being obſerved. 

By the ſtatute 35 H. 8. cap. 2. becauſe ſome doubt 1 was 
conceived, whether forein treaſons committed out of this 
realm might be inquired of, heard and determined within the 
realm, it is enacted, that ſuch offenſes ſhall be inquired of, 
| heard and determined in the king's bench, or in ſuch coun- 
ties, where the king {hall iſſue his commiſſion, by the good 

men of the {ame county. 

Ibis ſtatute ſtands in force, not repealed by I o 2 P. E 
M. cap. 10. Co. P. C. cap. 2. p. 24. 

By the ſtatute 27 Elix cap. 2. treaſons by prieſts or 
Jeſuits coming into England, and felony for receiving them; 

and by the ſtatute 1 Jac cap. 11, felony for taking a ſecond 
husband or wife, the firſt living, are inquirable and determi- 
nable where the offender is apprehended ; the like for telony ; 
in exportation of wools by the ſtatute of 14 Car. 2. cap. 18. 

But yet it was held at common law, that treaſon in adhering 
to the king's enemies beyond the ſea was inquirable and tri- 
able where the offender had lands, vide Coke ſuper Littleton, 
Sect. 440. p. 26 1. b. 5 R. 2. Trial 54. but this is now ſettled 
by the ſtatute of 3 5 H. 8. cap. 2. vid. Co. P. C. cap. 1. p. II. 

If 4. by reaſon of tenure of lands in the county of B. be 
bound to repair a bridge in the county of C. if the bridge be 
in decay, he may be indicted in the county of C. that he is 
bound ratione tenure of lands in the county of B. to repair 
the bridge. 5 H. 7.3. 3 E. 3. Aﬀiſe 446. 


. CH A'S 
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CHAP. XX 
Concerning the forms of indictments in 
caſes capital, and firſt touching the form 


of the caption returned upon a cer- 
tiorari. 


I will be a d of too: much length and beſides my 
1 intention to treat of all indictments in caſes criminal, 
but I ſhall confine myſelf only to thoſe that are capital. 
Touching the forms of indictments there are two thisgs 
conſiderable, 1. The caption of the indictment, 2. The in- 
dictment itſelf. 

The caption of the indictment is no o part of ths indict- 
ment itſelf, but it is the ſtyle or preamble, or return that is 
made from an inferior court to a ſuperior, from whence a 
certiorari iſlues to remove; or when the whole record is made 
up in form, for whereas the record of the indictment, as it 
ſtands upon the file in the court, wherein it is taken, is 
only thus; Juratores pro domino rege ſuper ſacramentum ſuum 
preſentant, when this comes to be returned upon a certiorari 
it is more full and explicite, viz, in this form, 


Norff. Ad generalem ſeſſionem pacis tent apud S. in comit 
prædicto 5 die Octobris anno regni, Oc. 25 coram 
A. B. C. D. & ſociis ſuis juſticiarits domini regis ad 
pacem dicti domini regis in comit prædict conſervand, 
necnon ad divers felonias rrangreſs & alia malefacta 
in eodem comitat audiend & terminand aſſignatis, 
per ſacrament E. F. G. H. c. proborum & lega- 
lum hominum comit prædict' jurat & onerat ad in. 
quirend pro dicto domino rege & pro corpore comit 
prædict exiſtit præſentatum. 
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1, Firſt, the name of the county muſt be in the margin 


of the record, or repeated in the body of the caption. 


2. 'The court, where the preſentment 1 is made, mult be ex- 
preſſed, viz. ad generalem ſeſſionem pacis, Cc. or ad ee 


goale regis deliberationem, WO. 
3. It mult appear where the ſeſſions was held, and that 


the place, where it was held, is within the extent of the com- 


miſlion, and therefore, if Dorſet be in the margin, and the 


caption be ad  generalem ſeſſionem pacis tent apud S. and ſays 


not in comitat predifto, it is naught, H. 42 Elia. B. R. Lud- 
low's caſe, Croke, n. 10. þ. 7 38. P. 40 Eliz. B. R. Croke, n. 4 


p. 606. Childs caſe; ſo if Veſl riding in comit Eborum be in 


the margin, and caption be apud S. in comit pr edifto, it ſhall 
be quathed, becauſe it doth not {ay apud S. in weſt- riding in 


comitati prædicth. J. 5 Fac. B. R. and P. 9 Ju B. R. Thorny's 


caſe, Croke, n. 6. b. 276. 
4. Ihe juſtices names, H. 42 El- B. R 1 caſe. 
But it is not neceſſary to name all the juſtices by name, 


but the reſt may be {upplied by the words (& ſociis ſuis, & 6.0 


But fo many are fit to be named, as are four by their 


commifſſion to hold a ſeſſion, and the return of the caption 
is {ſuppoſed to agree with the title of their ſeſſions. : 
5. The title of their authority, as Juſtic ad gaolam domini 


regis com predict deliberand. 


"And note, that if there be a fy by three PESO” 


30 of gaol- delivery, oyer and terminer, and the peace, if it be 
returned at a ſeſlion holden before them, and the record be 


made up, as upon all three commilions, if they have ] Jurit- 


diction to take the indictment but by one of thoſe, it is 
good, tho not enabled to take it by the other. 9 H. 7. 9 a. 


Tent coram juſticiariis ad Pacem, without ſaying necnon ad 
divers felonias Ec. audiend & terminand aſſignatis, is not 
good to remove an indictment, becauſe tho that clauſe be u- 


tually added to all commiſſions of the peace, yet they are 


not thereby juſtices of oyer and terminer, and that clauſe 


ought to be added to their return, becauſe WIL: that 


clauſe they cannot proceed by indictment. 22 E. 4, 12.6. 


2 K. 3. 9. 4. b. 
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of ſuch an offenſe ought to mention, whereof A. © 


the quorum, as is uſed in the return of orders made by tw 0 
Juſtices touching baſtard children upon the ſtatute of 1% 
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"And altho in all commiſſions of oyer and terminer, gaol- 


delivery, and of the peace, there be ſome that are of the 


quorum, without which there can be no ſeſſions held, yet in 
the caption there need not be any mention, whether any of 
them, or which of them are of the quorum, but generally as 
before, for it is ſufficient, if de facto the ſeſſions be held be- 
fore him or them, that are of the quorum, tho not ſo men- 


tiond in the return, and fo is the uſual courſe. 


But it feems, that if an act of parliament do expreſly 


limit, that ſuch or ſuch an offenſe {hall be heard and deter- 


mined before two or more Juſtices of the peace, Tc. whereof 


one to be of the quorum, the caption of ſuch an indictment 


Oc. 13 of 


Eliz. cap. 3. becauſe the act of parliament preciſely limits | 


one to be of the quorum, and therefore mult be purſued. 


6. It muſt return, that the indiQment was made fer ſa- 
cramentum. | 


7. It muſt name the jurors, that reſented the offcaſe; 
and therefore a return of an indifment or preſentment per 


 ſacramentum A. B. C. & D. & aliorum is not good, for it may 
be the preſentment was by a leſs number than twelve, in 
which caſe it is not good. H. 41 Elix. B. R. Croke, n. 16. 
Chucard's caſe, p. 654. and it ſeems to me, that all the 
names of the jurors ought to be returned; for the party in- 


dicted may have an exception to ſome or one of them, as 


that he. is outlawd, in which caſe the indictment may be 


quaſhed by plea, tho there be twelve beſides without exception, 


for poſſibly that one, who is not legalis homo, may influence 
all the reſt, and fo vitiate the whole indictment. 


8. They muſt be returned to be probi & legales homines, 


and de comitati predifto, and this holds as well i in the caſe 


of the coroner's inqueſt, as of other indictments or preſent- 
ments. P. 20 Fac. B. R. Croke 2. Oih's caſe, p. 63 5. 


It ſeems requiſite alſo to add this clauſe, onerati & ju- 


= 4 inquirendum pro domino rege © pro corpore comit pre- 


dict'; and if it be a preſentment I the grand jury of a li- 
berty, | 
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berty ad inquirend pro domino rege & pro libertate de J vel 
rapa de S. 

10. If it concludes qui dicunt, and ſays not ſuper ſacrament” ; 
Oc. or preſentatum exiſtit, and ſays not per ſacramentum, Tc, 
preſentatum exiſtit, it {ball be quaſhed, for their preſentment 
mult be upon oath, and ſo returned; ſo ruled J. 23 
Car. 1. B. R. 

And thus far for the caption of the indiment, where 
note, 1. That if the caption be faulty in the form, yet the 
ſame term it may be amended by the clerk of the Anke, 
or the peace, but not in another term. 
2. But in another term the clerk, that returns it, ſhall be 


fined for his informal return. 


CHAP. XXIV. 


| Concerning the body of the ind ictment 
in caſes capital, and the ſeveral parts 
thereof, and the forms requiſite therein. 


'HIS 1s a large and uncertain title, and hard to be re- 
duced to any certain orders; 1. Becauſe the parts of 
an ;adifimenc are many. 2. The ſtrictneſs required in in- 
dictments is great, becauſe life is in queſtion. 3. Therefore 
very nice and (lender exceptions have been of latter ages al- 
lowd, and they have been with too much facility quaſhed 
and reverſed, 4. The circumſtances of facts and crimes are 
very various. 
Yet I ſhall endeavour to reduce this title to as much cer- 
tainty, and as good a method as I can, confining myſelf to 
capital cauſes, tho there be many things that will ariſe e- 
qually applicable to cauſes of an inferior n nature. 
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An indictment is nothing elſe but a inn, brief and cer- 
tain narrative of an offenſe commitred by any perſon, and 
of thoſe neceſſary circumſtances, that concur to aſcertain 


the fact and its nature; and "therefore I ſhall conſider 


1. Some generals, that concern indictments in general. 
2. I ſhall conſider the leveral parts of indictments 1 in their 
order. 


Among theſe generals theſe will come to be conſiderd, 
that follow. 


L Regularly, every indictment ought to be in Latin, a as 


all pleadings in the courts of law ought to be, and it is of 
excellent uſe, becauſe it being a fixed, regular language, it 


is not capable of ſo many changes and alterations, as hap- 

pen in vulgar languages. (a) 
If there be a proper Latin word for any offenſe or thing 

containd in an indictment, it may not be ſupplied with ge" 


neral words and an Apglice. 


Therefore an indictment, quod exercuit quaſdam diabolicas 


artes, Anglice witchcraft, was quaſhed, becaule there is a pro- 


per Latin age for it, viz Incantatio. M. 2 Car. B. Dr. 


| Lamb's caſe. 


Regularly, le Latia doth not vitiate an indicment, ir 
yet the indictment be reaſonably intelligible, 5 Co. Rep. 1 2 1. 4. 


Long 's caſe, M. 30 & 31 EU. Croke, #.3- B. R. Brickett's 
caſe, (c), as prefato regine, where it ſhould be prefate. 


But if the words be words of art, and by omithon or 


miſplacing of letters become infienificant, they vitiate the in- 


dictment, as burgariter for burglariter, feloniter for felonice, 
murdredavit for murdravit ; but burgulariter hath been held 
good, 4 Co. Rep. 39. b. Brook s caſe, ibid. 41. b. Haydon's caſe, 


5 Co. Rep. 131.4 Long 's caſe, H. 45 Bl B. R. Croke, n. 
15. Ryle's caſe. 40 


vol. II. Mi» . 80 


(a) This is now alterd by 4 Geo. 2. in a language capable of being known 


cap. 26. 6 Geo. 2. cap. 6. which requires and underitood by the parties concerned, 


all indictments, Sc. to be in the Exgliſo whoſe lives and liberties were to be af. 
tongue; for notwithſtanding the excel- fected thereby. | 
lency of the uſe here mentiond by our au- (b) Noy 85. Latch 1 56. N. Jones 105. 
thor, it was thought to be of much greater (c) Cro. Flix. 108. 

uſe and importance, that they ſhould be (4) Cv. Elis. 920. 
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So if it make the indictment inſenſible or uncertain, as 
if 4. and B. be indicted for ſtealing, felonice cepit & aſporta- 
dit, where it ſhould be * it ſhall be quaſhed, P. 42 Flix. 
B. R. Lane's caſe (e); ſo in an indictment of murder, the 
ſtroke laid in finiſtro bracio, where it ought to be brachio, for 

it appears not where the wound was, the words being in- 

lenſible. T. 31 Eliz. B. R. Webſter's caſe. (F) 

Abbreviations, that are uſual, are allowable in india. 
ments, as well as in other pleadings, and ſhall be conſtrued 
to the beſt advantage for the maintaining of the indictment, 

as if an indictment be maintainable upon one ſtatute or 

more, a concluſion contra formam ſtatut. in. hujuſmodi caſu e- 

dit. & proviſ. ſhall be conſtrued ſingularly or plurally, as 

makes belt for the maintenance of the indictment. (g) 

Figures to expreſs numbers are not allowable in indict- 
ments, tho ſometimes literal numbers be allowable in returns, 
but in indictments the numbers, whether cardinal or ordi- 
nal, mult be expreſſed in Latin. 

II. An indidtment grounded upon an offenſe made by act 
of parliament muſt by expreſs words bring the olfent: 
within the ſubſtantial deſcription made in the act of par- 
liament, and thoſe circumſtances mentiond in the ſtatute 
to make up the offenſe ſhall not be * by the general : 
concluſion contra formam ſtatuti. 

And ſo it is, if an act of parliament ou clergy i in certain : 
caſes, as murder ex malitia precogitata, robbery in or near 
the highway, ſtabbing one not having ſtruck firſt, nor ha- 

ving a weapon drawn, tho the offenſes thimichves were at 

common law, yet becauſe at common law within clergy, 

they {hall not be ouſted of clergy, tho convicted, unleſs theſe 
circumſtances, as ex malitia precogitata, or prope altam viam, 
Oc. be expreſſed i in the indictment. 

But where an offenſe is made felony, or otherwiſe pu- 
niſhable by act of parliament, tho the indictment muſt 
take in the circumſtances, which in the body of the act 
make up the offenſe, yet if by a proviſo i in the {ame ſtature, 

I Or 
(e) Cro. Eliz. ) 54. (g) This is alſo alterd by 4 Geo. 2. 


J) By the name of Goſter's dale Cro, cap. 26. 6 Geo. 2. cap. 6. which prohibits 
Elis. 137. all abbreviations in indictments, Oc. 
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or by any {ublequent ſtatute ſome caſes or irrumfiatices 
are exempted out of the act, the indictment need not men- 


tion and qualify the offenſe, ſo as to exempt it out of the 
proviſo, but the party ſhall have advantage of the proviſo by 


pleading not guilty, and in the ſame manner {hall have ad- 
vantage of the ſubſequent ſtatute to excuſe him by virtue of ; 


_ the ſtatute of 21 Jac. cap. 4. 


If a ſtatute prohibit any act to be done, and by a ſubſtan- 


tive clauſe gives a recovery by action of debt, bill, plaint, 


or information, but mentions not indictment, the party may 


be indicted upon the prohibitory clauſe, and thereupon 


fined, but not to recover the penalty, as upon the ſtatute of 


3 Jac. cap. 5. prohibiting reculants to baptize their children 


57 a popiſh prieſt. H. 7. Car. B. N. per Cur, but then it 


ſeems the fine ought not to exceed the penalty, P. P. 22 Car. 


B. R. College of Phyſicians, vide tamen M. 20 Fac. B. R Tot, 


n. J. Caſtle's caſe contra. (H) 


But if the act be not prohibitory, but only that if any 
perſon {hall do ſuch a thing, he ſhall forfeit 5 J. to be re- 


coverd by action of debt, "bill. plaint, or information, he 


cannot be indicted for it, but the proceeding mult be by 
action, bill, plaint, or information. R 6 Car. B. R. Day's 


caſe. 


If a man be idle for an * which was at com- 
mon law, and concludes contra formam ſtatuti, but in truth 


it is not brought by the indictment within the ſtatute, it 


ſhall be quaſhed, and the party ſhall not be put to anſwer 


it as an offenſe at common law. 


As if a man be indicted for drawing his dagger in che 
church upon J. S. contra formam ſtatuti, wiz. 5 E. 6. cap. 4. 


but omits theſe words with an intent to ſtrike, the indictment 


{hall be quaſhed, and the party not put to anſwer the aſſault 


at common law. P. 33 E B. R. Croke, 1. 23. Penhallo' . 


caſe. (i) 


So if a man be indicted for a riotous and forceable entry 
contra formam ſtatuti, viz. 3 H. 6. cap. 9. and the ſtatute is 
miſrecited, he ſhall not be put to anſwer the oftenſe at com- 

mon 
(b) cro. Elis. 644. (i) Cro. Elis. 251. 
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mon law, but the indictment ſhall be quaſhed. M. 35 & 
26 Eliz. B. R. Croke, n. 10. Hall nd Gaven (), M. 41 


: Blix B. R. Croke, n. 10. Eden's caſe (J) yet vide M. 10 Car. 


Holme's caſe. (m ) A man indicted for felonious burning of 


a houſe, upon not guilty pleaded a ſpecial verdict was found, 


it was adjudged no felony, as the caſe was found, yet upon 


the ſame indictment he was adjudged to the pillory, and 
ſined 500 J. and bound to his good behaviour, but quære of 


that caſe, for it ſeems unreaſonable, becauſe being tried for 


felony, he hath not thoſe advantages for his defenſe, as if 


he were indicted only for treſpaſs; (0 M. 10 Car. B. R. __ 
u. 3. vid. 2 H. 7. 10. ö. 


If a ſtatute be particular, it muſt be a | in the in⸗ 


dictment, and proved by an examined copy upon the trial. 
But if a man be indicted qudd furatus eſt, and ſays not fe- 


lonice, this indictment imports but a treſpaſs, and the offen- 
der may be put to anſwer it as a 2 2 H 7. 10. l. 


18 E. 4. 10. b. 
And fo it ſeems, if a man be indicted at a Your: od fon 


hne rapuit ſuch a woman, and this indictment is removed 


into the king's bench; becauſe the leet hath no juriſdiction 


to take an 3 of rape as a felony, he ſhall not be 
put to anſwer it as a felony, but ſhall be fined as for a treſs 
paſs, becauſe as a een the leet may enquire of it. 6 H. 


4+ 4+ 


IF it be a veneral ſtatute, it ed not be recited, TR it is 
ſufficient to conclude contra formam ſtatuti in bujuſmodi caſts 


edit & provis', for the court ought to take notice of it, and 
all penal fiarates, that induce a forfeiture to the king, or 


make a felony or treaſon are general ſtatutes, becauſe it con- 


cerns the king; but if a general ſtatute be recited in an in- 
dictment, and be miſrecited in a point material, and con- 


clude contra formam ſtatuti predicti, it is fatal, and the in- 
dictment ſhall be quaſhed, but it ſeems, that if is conclude 
generally contra formam ſtatuti in hujuſmod; caſu edit Y provis', 


I it 
(KR) Cro. Hliæ. $09. (n) For inſtance, he could not have the 
(1) Cro. Elis. 697. aſfiltance of counſel. 


(mM) Cro. Car. 576. 
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it is good, for the court takes notice of the true ſtatute, 
and will reject the miſrecital as ſurpluſage. M. 7 Car. B. N. 


Croke, n. 1 4. Barn's caſe (o) in maintenance, and M. 8 car. 
B. R. per Jones ſuper ſtat de cottages (p). 


1. If an act of parliament making a felony or other of: 
fenſe be but temporary, and made perpetual by another fla 
tute, the indictment concluding contra formam ſtatuti is £00 

2. If che former ſtatute be diſcontinued, and reviv: 


; 8 
\ ; . 7 


another ſtatute, the beſt way is to conclude contra f, (ba. 
tutor um, M. 31 & 32 El B. R. Mill's caſe, tho ch. 


good opinion, that it is good enough to conclude con 7 
mam of the firſt ſtatute, as in caſe of the ſtatute of 


of ingroſſing, 37 H. 8. for uſury, and 5 Elix for pe. 
which were diſcontinued and revived, yet indictments 


concluding contra for mam of the firſt ftarure, I. Jae. 


124. C. B. Weſtwood's caſe. 
3. If one ſtatute be relative to another, as where the for- 


mer makes the offenſe, the latter adds a penalty, as the ſta- 
tutes of 1 and 23 Eliz, the inditment ought to conclude con- 


tra formam ſtatutorum. P. 42 Eliz. B. R. Croke, u. 6. Dingly 
and Moore (4). 


III. Touching the) joining of perſons and offenſes in one 


indictment. 


If there be one offender and ſeveral capital offenſes com- 


mitted by him, they may be all contained in one indict- 
ment, as burglary, and larciny: Larcinies committed of ſe- 
veral things, tho at ſeveral times, and from ſeveral perſons, 


may be joined in one . 
If there be ſeveral offenders, that commit * ſame of- 


fenſe, tho in law they are e offenſes in relation to the 
| road offenders, 21 E. 4. yet they may be joined in one 


indictment, as if leveral commit a robbery, or burglary, or 
murder. 


And ſo it is, tho the offenſes are of fad degrees, but 


dependent one upon another, as the principal in the firſt de- 


gree, and the principal in the ſecond degree, viz, preſent, 
aiding, and abetting the principal, and acceſſary before or after. 


You 1h Yy IV. Touching 
{o) Cre. Car. 232. SD zi Elis, cap. ). 40 Cro. E. 730. 


TI 5 2 * a. — 
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IV. Touching the joining of ſeveral offenſes of the ſame 
nature, but diſtinctly committed by ſeveral offenders, ſome 
have been ruled inſufficient, as an indictment of ſeveral per- 
ſons, quod non eſcourarunt foſſata ſeparalia ante ſeparalia ſua po- 
maria, quaſhed in 23 Car. 1. B. R. fo of ſeveral officers, quid 
colore ſeparalium officior ſuorum ſeparaliter extorfrue cepe- 
rum, Wc. M. 33 & 34 Elix B. R. Lakes caſe in Hughes 
| Rep. and fo if two are indicted for uſing a trade not being 
bound apprentice, it is not good. P 16 Car. 1. B. R. Brooke's 
e 8 * 5 
But yet in T. 21 Jac. B. R. A. B. C. and D. were in- 
dicted for erecting four ſeveral inns ad commune nocumentum, 
it was ruled, that for ſeveral offenſes of the ſame nature ſe- 
veral perſons may be indicted in the ſame indictment, but 
then it mult be laid ſeparaliter erexerunt, and for want of 
that word (ſeparaliter) the indictment was quaſhed. 
And it is common experience at this day, that twenty 
| perſons may be indicted for keeping diſorderly houſes, or 
baudy-houſes, and they are daily convict upon ſuch indict- 
ments, for the word ſeparaliter makes them ſeveral indict- 
ments, | : | | | 
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OHAP. XXV. | 
Concerning the forms of indictments in 
particular, and the ſeveral parts hereof. 
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"THE moſt conſiderable parts of an indictment in capital 
| offenſes are, 1. The name and addition of the party 
offending. 2. The day and time of the offenſe committed. 
3. The place where it was committed. 4. Upon or againſt 
whom committed. 5. The manner of the commiſſion of it. 
6. The fact itſelf and the nature of it. 7. The concluſion. 
3 — 
(r) 2 R. A. 78. pl. 6. 
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This is the grammatical order, wherein things are ſet 


down in the indictment, and upon theſe parts moſt of the 


conſiderations and obſervations touching indictments do ariſe, 
and thoſe, that are not reducible to theſe heads, are partly 
obſerved before, and ſhall be more fully proſecuted in the 
end of this chapter. . N 

I. As to the name and addition of the party indicted, 
this regularly ought to be inſerted, and inſerted truly in e- 


very indictment. 


But if the party be indicted by a wrong chriſtian name, 


ſirname, or addition, and he plead to that indictment not 
guilty, or anſwer to that indictment upon his arraignment 


by that name, he ſhall not be received after to plead miſ- 
nomer, or falſity of his addition, for he is concluded and 


eſtopped by his plea by that name, and of that eſtoppel the 


gaoler and ſheriff, that doth execution, ſhall have advan- = 
. DO "” : 


M. 16 Fac. and P 17 Jac. B. R. Debt was brought a- 
gainſt Sir Francis Forteſcue knight and baronet, and he ap- 


peard, and judgment given againſt him, ruled 1. That he 
ſhall never aſſign for error, that he was no baronet, tho 
| baronet be parcel of the name. 2. If execution be ſued a- 


gainſt him by the name of Sir Francis Forteſcue knight and 


baronet, and he brings falſe impriſonment againſt the ſheriff, 


dhe ſheriff ſhall have advantage of this eſtoppel, adjudged (a). 


Therefore he, that will take advantage of the miſnomer of 


his chriſtian name, addition, or firname, muſt do it upon 


his arraignment, and the entry muſt be ſpecial, viz. ſuper 


quo venit Robertus Williams, qui indictatus eſt per nomen Jo- 


hannis Williams, & dicit quod ubi in indictamento ſupponitur, 
qudd quidam Johannes Williams vi & armis, Ic. ipfius nomen 
eſt Robertus & non Johannes; for, if he ſhould ſay venit præ- 
dictus Johannes Williams, he concludes himſelf, and cannot 


plead, that his name is Robert, and fo I have known it 


ruled againſt the book of 1 E. 4. 2.b. | 

The miſnaming of the ſirname of the offender in an ap- 
peal 1s a good plea in abatement, but tho the ſirname be 
SY miſtaken 


(a) 2 Rol. Rep. 50, 88. 
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miſtaken in an indictment, yet it ſhall nor abate. 1 H. 5. 5.6. 
per Hankford. Stamf. P. C. Lib. III. cap. 18. tamen quere. 
But the miſtake of the chriſtian name is pleadable, as 
well in caſe of an indictment, as an appeal, and the party 


ſhall be diſmiſſed from that indictment. 11 H. 4. 41. b. 
Coron. 88. Stamf. P. C. ubi ſupra, but by Rolf 3 H. 6. 26. 4. 
it 1 is no plea in an indictment (b). 


But the ſafeſt way is to allow his plea of miſnomer both 
as to his firname and as to his chriſtian name, for he, that 


pleads miſnomer of either, muſt in the {ame plea {er forth 


what his true name is, and then he concludes himſelf, and 
if the grand jury be not diſcharged, the indictment may 
preſently be amended by the grand jury, and returned ac- 
SY to the name he gives himlelt. 
By the ſtatute of 1 H. y. cap. 5. in all indictments, G5. 
the party indicted ought to have the addition of his N 
degree, place, and county. 

Therefore, if the party indicted have no addition, or a 
Falſe addition, he may upon his arraignment except to the 


former, and plead to the latter. 
And if he be outlawed upon ſuch indictment, where 


there is no addition, or a falſe addition, he 8 avoid it by 
- writ of error, c. 


But altho there be no addition, yet if he appear, and plead 
not guilty without taking advantage of that defect, he ſhall 
never allege the want of addition to ſtop his trial or judg- 
ment, for by ſuch his appearance and pleading to iſſue the 
eee, is affirmed, and the want of addition ſalved, and 
the ſtatute ſatisfied. H. 18 Jac. B. R. T0” n. 5. obmſon 8 
caſe, (c) adjudged. 
The addition required by the ſtatute is of bis degree, as 
Teoman, Gent. Eſq; of his myſtery, as husbandman, ſailor, 
ſpinſter, Wc. therefore, if the addition be only general, as 
lervant, farmer, citizen, 9 E. 4. 48. a. or of crimes or miſ- 
deten only, as extortioner, vagabond, heretic. 2 2 E. 4. 
1. 4. theſe are no good additions. Ty 


3 The 


() The words of the book are, it is no flea in felony. (e) Cro. Nlis. 6959 
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The addition ought to be to hi ſubſtantive name, not only 
to the alias dictus. M. 33 © 34 Elz. Croke, n. 11. Leke's 
caſe (d) as A. B. alias dictus d. C. butcher, becauſe regularly 
the addition refers to the laſt antecedent, and upon the ſame 
reaſon it 1s, if the indictment run Sibilla B. nuper de C. uxor 


Johannis B. nuper de C. ſpinſter, becauſe ſpinſter is an addi- 
tion applicable to the husband, as well as to the wife; but 


an indictment of John B. vir. Emelin B. nuper de C. yeoman 
is good, * yeoman is not applicable to a woman, but 
to a man. P. 31 & 32 H. 8. Dyer 45, 47. adjudged, and 
4 
Single woman is a yood addition, 14 E. 4. 7. b. fo is wi- 
dow, 10 H. 6. 2 1. 4. ſo is uxor J. S. adjudged, P. 42 Flix. 
B. R. Eleanor Gower 's caſe. 
An indictment againſt a peer of the realm is good with- 
out an addition, becauſe no proceſs of outlawry lies againſt 


him. M. 31 G32 Elia. B R. Croke, n. 15. Lord Dacre's 
caſe (e). 


II ſeveral perſons be indicbed for one 1 miſnomer or 


| want of addition of one quaſheth the indictment only a- 
| gainſt him, and the reſt ſhall be put to anſwer, for they 
are in law as ſeveral indictments, and fo in treſpaſs. 7E. 4. 


10. b. 


Becauſe the titles of miſnomer and Attion are genen 
titles, whereof much is ſaid in our books, as well in caſes 


of civil ſuits as indictments, this ſhall mufs in this place 
touching this part of the indictment. 


II. Touching the time, wiz, the year and * wherein 


the fact was committed; ; this 1 is neceſſary to be containd in 


the indictment. 
Tho the day be inſerted, but not the year, the indictment 


is inſufficient, and it ſhall not be ſupplięd by intendment of 


(ultimo preterito,) unleſs it be ſo expreſt, but if it be ſo ex- 


preſt, it is ſufficient aſcertaining the year by che day of the 
ſeſſions. Lamb. 49. 


If the ſeſſions be held the 20 day of May, and the in- 
dictment ſuppoſe the offenſe to be the 10 day of Mali ultimi 
Vol. | Sw Eo . 2 e 


(0 Cro. Eliz, 249, 198. (e) Cro. Eliz. 148. 
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preteriti, 1t relates to the month, if ultimo preterito it relates 


to the day by the neceſſary grammatical conſtruction, but if 
it be ult preterit with an abbreviation without the termina- 
tion of the genitive or ablative caſe, it ſhall relate to the 
day, wiz. the 10th day of the ſame May, as if it were in 


Engliſh the roth day of May laſt paſt, it relates to the day 


and not to the month den r and ſo for the words next 
enſuing, vide P. 23 Elix. B. R. Rot. 3 9. b. Sir Richard Shut- 
tleworth's caſe, M. 21 Fac. B. R. Croke, n. 1 4: _ 8 


-:cale (). 


If A. be ;ndified. that he in feſto Sanfli Petri anno 20 Car. 
kild J. S. this is not good, becauſe there be two feaſts of 
St. Peter, and neither without addition. 3 H. 7. 5. b. viz 
St. Peter ad vincula, and St. Peter in cathedra. 

If A. be indicted, quod primo die Mali & ſecundo die Maii 
apud D. he made an aſſault upon B. & quandam togam ipſius | 
B. adtunc & ibidem invent felonice cepit, Tc. this indictment 


is not good, becauſe there are ſeveral days mentiond be- 
fore, and it is uncertain to which the felonious taking ſhall 
relate. 2 H.7. 7. b. © 10. b. 


A. is indicted, quod primo die Mali anno 21 Eliz. in quen- 


dam B. inſultum "ſoot © ipſum verberavit, and lays not ad- 


tunc & ibidem verberavit, yet ruled good, for the vi & armis, 


day and place named in the beginning refer to all the en- 
ſuing acts. 5 H.7. 17. b. 


But in an indictment of felony 1 3 be adtunc C 


ibidem to the ſtroke or to the robbery, and the day and 


place of the aſſault is not ſufficient, * and this is in favorem 


vir. P. 43 Flix. B. R. Richardſon's caſe. And therefore it 


is uſual to repeat the adtunc & ibidem to the ſeveral parts 


of the fact, as in larciny or robbery from the perſon, quod 


A. B. die, c. anno, c. apud, Cc. in quendam C. D. in- 
ſaltum fecit, & bona & catalla ipfius C. D. ſcilicet unam to- 
gam ad valenc', Oc. adtunc & _ inventam adtunc © ibi- 
dem felonice cepit & aſportavit ; A. is indicted, quod primo 
die Maii anno 2 Eliz. apud C. habens in manu ſua dextra 


gladium, &c. percuſſit B. and it is not ſaid adtunc & ibi- 


2 dem 


Y Cro. Fac. 617. * Becauſe it is the ſtroke or robbery, which makes the felony, 


"eee, 


. i 3. BS Bog Hom 0 TA 
Nr 8 45: r 
» e ep en (PS. * x. K 
5755 ——ks . * 


caſe adjudged. Co. P. C. p. 2 30. 


1 1 
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4 3 quaſhed, becauſe the day, and year, and place 
relate only to the having of the ſword, not to the ſtroke. 


H. 42 Elix. Croke, n. 1 1. Cotton's caſe ( 7) 


If A. be indicted of murder or manſlaughter, as well the 
day and place of the ſtroke or other act done inducing 


death, as of the death, muſt be expreſt, the former, becauſe 


the eſcheat or forfeiture of lands relates thereto, the latter, 


becauſe it muſt appear, that the death was within the year 
and day after the ſtroke. 


But tho the day or year be miſtaken in the indiQment 


of felony or treaſon, yet if the offenſe were committed in 


the ſame county, tho at another time, the offender ought to 


be found guilty ; but then it may be requiſite, if any eſcheat 
or forfeiture of land be conceived in the caſe, for the petit 


jury to find the true time of the offenſe committed, and 


therefore it is beſt in the indictments to ſet down the times 


as truly as can be, tho it be not of abſolute neceſſity to the 
defendant's conviction. 2 Co. Inſt. 318. P. 3 2 El. er's 


And therefore, if for 1 variance he be acquitted, he 18 


erroniouſly acquitted, and yet that erronious acquittal ſhall 


be a good plea of auterfoits acquit, for if he be afterwards in- 
dicted for the {ame felony, and the day truly ſet forth, he 


may aver it to be the fame felony notwithſtanding the va- 


riance in the day. 2 Co. Inſt. ubi ſupra in felony, and the 


ſame law is in treaſon. Co. P. C. b. 2 zo. 
Where the time of the day is material to n the 


nature of the offenſe, it muſt be expreſt in the indictment, 
as in an indictment for burglary it ought to ſay tali die 


circa horam decimam in nocte ejuſdem diei felonice & burglariter 
fregit, yet by ſome opinion burglariter carries a ſufficient ex- 


preſſion, that it was done in the night. 


So upon breaking a houſe in the day-time, to ouſt the 05 
fender of his clergy upon the ſtatute of 39 El cap. 1 5. 
is uſual to add tempore diurno, for the ſtatute W it 


ſo, otherwiſe, tho the indictment be good, yet he ſhall not 
be ouſted of his clergy. 


| III. Touching 
tg) Cro. Elis. 749, | 
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III. Touching the EY where the felony is committed ; 
regularly the vill, or hamlet and county muſt be expreſt i in 
the indictment. 
And herein much of what hath been (ard of the time 


will be applicable to the place, for where the time mult be 
repeated again upon ſeveral acts done, regularly the 885 


alto muſt be repeated, viz. adtunc & ibidem. 

In ſome crimes no vill need be named, as upon an in- 
dictment of barretry, becauſe he is a barretor every where, 
and it ſhall be tried de corpore comitatiis. T. 43 Eliz, B. R. 
Tunſtall's caſe, but P. 3 Car. B. R. Man's dale the indictment 
was quaſhed for want of a vill alleged; the latter reſolution 


1s fitteſt to be purſued. 


Suff. In the margin, the indictment ſuppoſing a fact done 
abud S. in com predict is good, tor it refers to the county in 


the margin. 


Hut if there be two counties named. one in the margin, 
another in the addition of any party, or in the recital of 
an act of parliament recited in the premiſſes of the indict- 


ment, the fact laid apud S. in com prædicto vitiates the in- 


diftment, becauſe two counties are named before, and it 
is uncertain to which it refers. H. 42 Eliz. B. R. Croke, 
n. 12. Ving fields caſe (bh, 

Indictment againſt A. B. that he apud N. in com  preditf 


made an aſſault upon C. D. of F. in com predict, & ipſum 


adtunc & ibidem cum quodam gladio, Gc. percuſſit, Tc. this 


indictment is not good, becauſe two places named before, 


and if it refers to both, it is impoſſible, and if only to one, 
it muſt refer to the laſt, and then it is inſenſible. 2 H. 7. 
IP P. 44 Eliz. B. R. Ogle's cale. 

A. is indicted, quod ipſe tali die & anno aha 0. in quen- 


dam B. inſultum fecit, & ipſum cum quodam cultello, Wc. felo- 


nice percuſſit, occidit, & murdravit without ſaying adtunc & 
ibidem percuſſit, occidit, & murdravit, the indictment is not 
good, for the aſſault may be at one day and place, and the 
killing at another. P. 5 E. 6. Dy. 68, 69. 1 K. 3. 1. 4. 


)] Cro. Elis. 139, 
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If a man be indicted for that ratione tenur of certain 
lands he is bound to repair a bridge, and that it is in de- 


cay, it mult be alleged where thoſe lands lie. „ 


IV. Touching the name of the perſon upon whom the 


oſtenſe is committed. 


An indictment of murder cujuſdam ignoti is good, and fo 
for ſtealing of the goods cujuſdam ignoti, Plo. Com. 85. b. Pa- 
tridee's als 1 Mar. Dy. 99. a. ſo of an aſſault in quendam 


ięnotum, and if he be acquitted or convicted, and be after- 


wards indicted for an aſſault or murder of ſuch a man by 
name, he may plead the former conviction or acquittal, and 


aver it to be the {ame perſon. 11 Eliz. Dy. 285. a. 


But an indictment, quod jnvenit quendam hominem mortuum, 
ac felonice furatus eſt duas tunicas, without {laying de bonis & 


catallis cujuſdam ig noti, is not good. 11 R. 2. Enditement 27. 


If the goods of a chapel be ſtolen, the indictment ſhall 
lay bona © catalla capelle in cuſtodia præpoſitorum, if it be done 
in time of vacation bona & catalla capelle tempore vacationis; 


but if the goods of a pariſh church be ſtolen, as the bell, the 


books, Cc. it ſhall run bona parochianorum de S. in cuſtodia 


gardianorum ecclefi.e, and {hall not ſuppoſe them bona ecclefie. 


7 E. 4. 14, 15. M. 31 © 32 Eliz. B. R. Hadnam & Green 


verſus Ringwood. (i) T. 36 Elix. B. R. Methold & Barefoot. 
If the goods, Which 4. hath as executor of B. be ſtolen, 


- the offender may be indicted, 725 bona B. teſtatoris in cuſto- 


dia A. executoris ejuſdem B. Wc. Lamb. 495. or it may be ge- 
neral bona ipſius A. 

If 4. dying be buried, and B. opens the grave in the 

night-time and ſteals the winding - het, the indictment can- 


not ſuppoſe them the goods of the dead man, but of the 


executors, adminiſtrators, or ordinary, as the caſe falls out. 
Co. P. C. 110 (Y. 


If 4. deliver goods to B. a common carrier to carry for 


him, and B. is robbed, the indictment may ſuppoſe them 
the goods of A. or the goods of B. at election, for B. hath 


a kad of ſpecial property's becauſe chargeable for them 
to A. 


Vol. II. A gs An 
(i) Cro. Elis. 145, 179. (&) Haine's caſe. 12 Co. 112. 
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An indictment, quid felonice, Cc. cepit quandam peciam 
þanni cujuſdam J. S. without ſaying de bonis & catallis cujuſ- 
dam J. S. was therefore quaſhed. M. 38 & 39 El B. R. 
Croke, n. 6. Long's caſe (I). = ” 

There is no need of an addition of the perſon robbed or 
murderd, &c. unleſs there be a plurality of perſons of the 
lame name, neither then is it eſſential to the indictment, 


tho ſometimes it may be convenient for diſtinction ſake to 


add it, for it is ſufficient, if the indictment be true, viz, 
that J. S. was kild or robbed, tho there are many of the 
lame name. ne „ Es 
V. Touching the thing wherein or of which the offenſe 
is committed, there is required a certainty in an indict- 
ment, Eg ct. . EE oh 5 
An indictment againſt A. that he is communis latro, 2 9 Afl. 
45. communis champartor, conſpirator, confæderator, 29 All. 4 5. 
defamator bonorum nominis & fame, M. 14 Jac. B. R. Jones's 
caſe (m), Communis malefactor, 22 Afl. 73. common robber, 
3 E. 2. action ſur ſtatute 26. communis malegeſtiis, & communis 
perturbator pacis domini regis, M. 6 Car. 1. B. R. Periams 
caſe (n) are not good, becaule they are too general and con- 
tain not the particular matter, wherein the offenſe was 


committed. 


But communis barrectator & pacis domini regis perturbator & 
litium ſeminator is good, becauſe barretry is an offenſe known 


in law, and conſiſts of divers particulars, and the reſt that 


is added thereunto are but the aggravations of the offenſe, 
for barretry itſelf is the crime, M. 15 Fac. B. R. Bomſers 
caſe (o); ſo an indictment, that he is noctivagus is good. 
i _ 

An indictment againſt A. quod felonice cepit & aſportavit 
bona & catalla B. without ſhewing what in certain, as ſcilicet 
unum equum, unum bovem, Tc. is not good. Lamb. 496. 

'The number of things ſtolen muſt be expreſt, therefore 
it is not ſufficient to ſay felonice furatus eſt oves or columbas 
our of a dove-cote, or young hawks out of the neſt with- 
out expreſling their number. 5 

"es # | 3 


(/) Cro. Eliz. 499. (in) 2 R. H.) 9. Pl. 1. (a) Ilid 59. pl 10. (6) Thid. 79. Pl. 3. 
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If theft be alleged of any thing, the indictment muſt ſet 
down the value, chat it may appear, whether it be grand or 
petit larciny. Lamb. 497. 

Where theft 1s charged in an indictment for a living 
thing, as a horſe or ſheep, the regular way is to ſay pretii 
55. Te, i it be of a dead thing, that is eſtimated in the in- 


dictment by weight or mealure, there alſo it ought to be 


pretii, and ſo it may be, if it be of any ſingle thing, tho 


dead, and not eſtimated by weight or tncaſure. | 


But if it be dead things in ho plural number, there it 
ought to be ad valenciam. Lamb. 497. but this I take to be 
but clerkſhip and not ſubſtantial, for if pretii be ſet inſtead 


of ad valenciam, or e converſo, I think it doth not vitiate the 


indictment, and ſo it is, if one pretii or ad valenciam be ad- 


ded to e things, where in true clerkſhip i it ſhould be ap- 


plied ſeverally, it is good if the party be convict of all, but 
pollibly, if the party be convict but of part, it is not good, 


| becauſe it will be uncertain whether grand or petit larciny. 
Noy's Rep. 115. Wood and Smith, yet vide J. 23 Car. 1 & M. 


23 Car. I. B. R. Brook's caſe and William Arundell's caſe in 
action of] treſpaſs, where there is but one ad walenciam, 
where divers goods were taken, tho it be aided after a ver- 
di, yet, if the judgment be by nihil dicit, it was ruled er- 
ror, and indictments are not aided by verdidt. — 

An indictment, quod felonice cepit 20 oves matrices & agnos 1 


or matrices & ver veces, is not good, becaule it doth not ap- 
pear how many of one ſort and how many of another, but 


20 oves generally might have been good without diſtinguiſh» 

ing matrices & verveces, as in caſe of replevin or treſpaſs, 
But an indictment de quatuor riſcis & ciſtis, Anglice cheſts 

and coffers is good, becauſe Hnonyma, P. 40 Elig, Drecot & 


Henſbam; regularly the {fame certainty is required in an in- 


dictment for goods, as in treſpaſs for goods, and rather 


more certainty, for what will be a defect of certainty in a 


count will be much more defective in an indictment, there- 
fore for this matter vide title Count & Breve per totum. 
VI. The fact itſelf muſt be certainly ſet down 1 in an in- 


dictment. 


An 
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An indictment againſt 4. quid felonice avduxit unum equum 


without ſaying. cepit & abduxit is not good, for he might 


have the 80115 by bailment, and then it is no felony. 13 


E. 4. 10. 4. 
An indictment of poiſoning, wherein it is alleged, that 


J. S. fidem adbibens to the priſoner, & neſciens potum predic: 


tum cum veneno fore intoxicatum accepit & bibit, and ſays not 


venenum prediftum, is not good, and {hall not be ſupplied 


by the implication of other parts of the indictment. 4 Bhs ---- 
Rep. 44. b. Vaux's cale. 

An indictment of rape, quod felonice & ener cognovit 
without the word rapuit is not good, tho it conclude contra 


formam ſtatuti. 9 E. 4. 26. 4. 
An indictment, that A. exoneravit quoddam tormentum, Oc. 


| werſus B. dans ei unam mortalem plagam without ſaying per . 
fit, is not good. 5 Co. Rep. Long s cale 12 2. 4. 


So if it be dedit mortalem plagam without percuſſit it 18 not 
good. P. 9 Fac. B. R. Bulſtrode's Rep. p. 124. 

For burglary, the offenſe mult be fregit & intrav: 't. i 
VII. The offenſe irſelf muſt be alleged, and the manner 
of it (p). 

An inert of felony 3 always allege his 604 © 
be done felonice; an indictment of burglary mult lay the by 


fenſe to be felonice & burglariter fregit & intravit ; an of- 
fenſe of high treaſon mult be laid to be done proditorie; petit 
treaſon felonice & proditorie, for tho he be acquitted of the 


petit trealon, he may be convict of the manſlaughter or 
murder. a 
A. is indicted, that furatus eſt unum equum, it is but a 
treſpaſs for want of the word felonice. Stamf. P. C. p. 96. 4. 
If A. be indifted, quid 1 Decemb. anno, Cc. apud, Oc. 
felonice & ex malitid ſud precogitata in & ſuper B. 3 - 
fecit, & cum quodam gladio, Oc. adtunc & ibidem percuſſit, & 


dedit eidem B. mortalem plagam, Gc. whereof he died, the 


firſt felonice & ex malitia ſua pracogira;a applied ro che als 
4 ſault 


WT This ſhould have been the 5th a new fifth head ronching the thing 
head according to our author's diviſion at eherein the offenſe is commuted, which 
the beginning of this chapter, but our makes the number of general hen ds in 
author has here tranſpoſed it, and added this chapter eight inſtcad of ſeven. 
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Hült r. runs alſo to the ſtroke; 1. becauſe placed in the begin- 


ning of the ſentence; 2. becauſe done adtunc & ibidem. 


An indictment of murder or manſlaughter hath theſe cer- 


tainties and requiſites to be added to it more than other in- 


dictments, for it muſt not be only felonice, and aſcertain the 


time of the act done, but muſt alſo 


1. Declare how, and with what it was done, namely cum 


Len gladio, Tc. 


Let if the party were kild with another weapon, it mains. 
tains the indictment, but if it were with another kind of 


death, as poiſoning, or ſtrangling, it doth not maintain the 
indictment upon evidence. 2 Co. Inſt. 3 19. Co. P. C. P. 48. 


And if 4. and B. are indicted for murder, and it is laid, 
that 4. gave the ſtroke, and B. was preſent, aiding and as 


betting, yet if it fall out upon evidence, that B. gave the 
ſtroke, and A. was preſent, aiding and abetting, it maintains 


the indictment. 9 Co. Rep. Sanchar's caſe (J). 
So if 4. be indicted for poiſoning of B. it muſt allege the 


kind of poiſon, but if he poiſoned B. with another kind of 


poiſoning, yet it maintains the indictment, for the kind of 


death 1s the ſame. 


2. He muſt ſhew in what hand he held his ſword. Ty 
If an indictment runs thus, that cum quodam gladio, quem 
in dextra ſud tenuit, perculſit, without ſaying in dextra manu, 


tor this cauſe an indictment was qualkes. F. 44 Elix B. R. 
Cuppledick's caſe. 


3. Regularly it ought to ſet down the price of the 
{word or other weapon, or elſe ſay nullivs valoris, for the 
weapon is a deodand forfeited to the king, and the townſhip 


| thall be charged for the value, if Jeliverd to them. 


But this ſeems not to be eſſential to the indictment. 
4. It ought to ſhew in what part of the body he was 
wounded, and therefore if it be ſuper brachium, or manum, 


or latus without ſay ing whether right or left, it is not good. 


5 Co. Rep. 12 1. b. Long's caſe. 
Vol. IL TE B bb Ss . 80 


6070 9 Co. 119. 43. all that this caſe guilty as acceſſury to one, the beriet 
proves is only, that if a man be indicted is good. 


as acceſſary to two, and he be found 
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So if it be in | 
niſtro 71 whe 
=” good, becauſe inſenſible. 7 it ſhould be brachio, it 
£ - 17 31 Eliz. B. R. Webſter's 
o if the w 
1. 29 EK e wound be laid circiter pectus, it is not 
not good. H. . 1 poſterior 5 
But ſuper * 3 Car. 1. B. R. Savages caſe (7). es corporis 
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And the ſpecial words in an diBktent of murder are 


1 -X- malitia Precog gitatd. 2. Murdravit, this word murdras | 


wit is a word of art, and cannot be otherwiſe expreſt, there- 
fore 1 avit inſteal of murdravit vitiates an indictment of 
murder. H. 45 Eliz. Croke, n. 15. Ryle's cale (5). 

Tho murdravit be in the indictment, yet if it want the 


words ex malitia ſua precogitata, the party ſhall have his cler- 


gy. Dy. 2 24. b. 11 Co. Rep. 37. 4. 

An indictment of treaſon for counterfeiting the king 
coin ought to ſhew particularly what kind of coin, Viz, 
groats or ſhillings. 27 H. 5. Enditement 10. but altho it is u- 
{tial to expreſs the numbers of each kind, yet it is not of ab- 


ſolute neceſſity in the indictment. M. 9 & 39 Elx B. R. 


Long's caſe. 
An inditment of high treaſon for conſpiring the king's 
death ought not only to contain the compaſſing or conſpi- 
ring to do the at, but muſt alſo ſet down an overt act in 


- purſuance of it. 


As in all indictments of ſelony there mut be felonice, and 


of treaſon there muſt be proditorie, ſo it muſt be laid to be 


done vi & armis at common law. Stamf. P. C. 94. a. 

But the ſtatute of 37 H. 8. caps 8. hath now made that 
not to be neceſſary. 

And therefore P. 16 Fac. B. R. Croke, n. 2. Hart s caſe 
(f) it was adjudged and affirmed in a writ of error, that an 
indictment of reſcue without the words vi & armis is good 
by reaſon of this ſtatute; which extends to make good in- 
dictments of felony, treaſon, or other miſdemeanors, not- 
withſtanding the omiſſion of vi & armis, as well as not- 


withſtanding the omiſſion of eladiis, baculis & cultellis, but 
this ſtatute extends not to declarations in treſpaſſes, ſuits be- 
tween party and party, or informations for the king, but 


only to indictments. 
VIII. Touching the concluſion of the indictment. 
Upon an indictment of murder, where the ſtroke is ſup- 
poſed to be done at one day or place, and the death at an- 
other day or place, the concluſion ought not to be C fic felo- 
ace, 


( Cro, Flix. 920. (t) Cro. Fac. 473. vide Cro Fic. 345. 
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nice, voluntaris, & ex malitid ud a pracdictus J. 8. 
prefatum A. B. at the day and place, where the ftroke was 


given, inter fecit & murdravit, this is not good, becauſe tho 


che ſtroke is the offenſe and cauſe of the death, yet it is 
neither murder nor manſlaughter till the party die. M. 3 


& 33 Eliz. B. R. Croke, n. 1 3. Foſter's caſe (u). 


But if it ſuppoſe the murder or manſlaughter to be where 
the party died, this is good, for then and not before it is 


murder. 4 Co. Rep. 41. b. Haydon's caſe. 


But the beſt way is & fic prefatus A. ipſum B. Tc. modo 


'& forma prediftis interfecit & nur dravit. 4 Co. Rep. 42. . 
 Haydon's caſe. 


But if the concluſion be & fic vun B. apud C. (where 


the ſtroke only was given) modo & forma predict interfecit & 
murdravit, it is not good, for it is repugnant. M. 32 & 


33 Flix. B. R. Croke, n. 1 3. Foſter and Hume. 
And if in the ſame caſe the concluſion be only & fic 


die & loco prediftis interfecit & murdravit, it is doubtful 


whether it be good, becauſe one time and place is alleged 


for the ſtroke, another for the death, and (prædictis) may 
refer to either. . 42 Elix. B. R. Croke, n. 12. Wingfeld 8 


caſe (x). 

Regularly erery indiqment ought to conclude contra pa- 
rem domini regis, for that is not taken away by the ſtatute 
of 37 H. 8. cap. 8. | | 

And therefore an indictment without concluding contra 


pPacem, Oc. is en, tho it be but for uſing a trade not 


being an apprentice. H. 23 Car. 1. B. R. for every offenſe 
againſt a ſtatute 1s contra pacem, and ought ſo to be laid. 
But an indictment need not conclude, contra coronam 


Q© dignitatem ejus, tho it be uſual in many indictments, 
M. 23 Car. B. R. 


An indictment, that concludes contra pacem, and faith not 


domini regis, is :nffficient; M. 23 Car. 1. adjudged. 


If 4. be indicted for an offenſe ſuppoſed to be com- 
mitted in the time of a former king, and concludes con- 
tra pacem domini regis nunc, it is inſuthcient, for it mult be 


1 — ſuppoſed 
() Cro. El. 196. 4 Co. 42. L. by the name of Hume and Ogle, (x) Cro. Il. 539, 
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ſuppoſed to be done contra pacem of that king in whoſe time 
it was committed. 


But if a man be indicted in the time of one king contra 


pacem domini regis nunc, he may be arraigned for that of. 
fenſe in the time of his ſucceſſor. t E. 6. B. Corone 179; 


Enditement 44. neither is the indictment itſelf diſcontinued 


by the demiſe of the king, tho in ſome caſes the n be. 


7 Co. Rep. 30, 31. 

If an 1 Ms be ſuppoſed to be begun! in the time of one 
king, and continued in the time of his ſucceſſor, (as a nua 
ſance, ) it muſt conclude contra pacem of both kings, or elſe 


it is inſufficient. T. 3 Jac. B. R. Telverton's Rep. 65. Sit 


John W. inter's caſe. 
If an offenſe be alleged i in the time of Q. Eli and the in- 


dictment taken in the time of K. James, and concludes contra 


pacem muper reginæ & domini regis nunc, it ſeems good, and 


domini regis nunc but ſurpluſage, as well as in a count in 
treſpaſs. M. 13 Jac. Croke > Re 3.  Contington and Wilkins : 


2 quere. 
Touching the ede contra formam ſtaturi, e 


bath been ſaid in che laſt ne 1 hall add ſome things 
more. 

If an offenſe be newly enacted, or made 4 an 1 of an 
higher nature by act of parliament, the indictment muſt 
conclude contra formam ſtatuti, as an : indictment for buggery 


tranſporting of wool, Oc. 


Rape, tho before the ſtatute of Weſtminſter 2. it was a 
treſpaſs, yet being made felony by that ſtatute, the indict⸗ 
ment ought to conclude contra formam ſtatuti. 6 H. 7. F. 4. 

If an offenſe were high treaſon, Oc. at the common 


law, and a declarative ac of parliament declares it fo, as the 
ſtatute of 25 E. 3. de proditionibus, the ſtatute of 3 H. 5. of 


clipping the 18 Oc. till repealed by 1 Mar. the indiCt- 


ment is good with a concluſion contra formam fratutt, OL 
without ſuch a concluſion. 


But at this day the indictment for clipping, waſhing, Ct. 
of coin enacted to be treaſon by the ſtatutes of 5 C1? 
3 C.c © Elia. 
($) Cro. Fac, 37 . 
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El muſt not only expreſs, as the ſtatute requires, that it 
was (cauſa lucri,) but mult conclude contra formam ta- 
tuti. 
IF an offenſe were felony at common law, but a {ſpecial 
act of parliament ouſts the offender of ſome benefit, (that 
the common law allowd him,) when certain circumſtances 
are in the fact, tho the body of ſuch indictment muſt ex- 


preſs thoſe circumſtances according as they are preſcribed in 


the ſtatute, yet the indictment mult 1 not conclude, contra 


formam ſtatuti. 
Thus the ſtatute of 21 Jac. cap. 27. concerning muy 


ing of baſtard children requires proof by one witneſs, that 


the child was dead born, the inditment mult ſhew, that 
it was a baſtard child, to bring the offender within that 
ſtatute, but concludes not contra for mam ſtatuti. 


So by the ſtatute of 8 Hl cap. 4- in cafes of pickpockets, 
39 Elix cap. 15. breaking houles in the day-time, and ſteal- | 


ing to the value of 5 s. the ſtatute of 23 H. 8. cap. 1. in ca- 


ſes of petit treaſon, wilful murder of malice prepenſe, rob- 


bing in or near the highway, 18 Eliz. cap. 7. in caſe of bur- 


glary, the ſtatute of 4 U 5 P. VM. cap. 4. in caſe of ma- 
licious commanding, Sc. any perſon to commit murder, 
robbery, wilful burning, the offenders are ouſted of their 
clergy; the body of the indictment muſt bring them 


within the expreſs purview of the ſtatutes, or otherwiſe they 


{ſhall have the benefit of clerg g but it 95 not conclude 
contra formam ſtatuti, neither is it uſual in ſuch caſes, 
for they were felonies before, and the ſtatutes do not 
give them a new puniſhment, nor make them to be crimes 


of another nature, but only in certain caſes take away 
clergy. 


But yet, if they ſhould conclude in theſe caſes contra for- 
mam ſtatuti, it would not vitiate the indictment, but would 
be only ſurpluſage, for tho the ſtatutes do not give a new 
penalty, yet they take away an old privilege, when the caſe 
falls within the circumſtances mentiond by the act, 

Upon the ſtatute of 1 Fac. cap. 8. ouſting perſons of 
N in caſe of ſtabbing, che other party not having a 
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weapon drawn, nor firicken firſt, I have known it held it 
is ſufficient; that the indictment bring the fact within the 
purview of the ſtatute, tho it conclude not contra formam 


ſtatuti, becauſe it was felony before, and the ſtatute only 


takes away clergy. H. 23 Car. 1. Page and Harwood (a). 
Yet the uſual courſe at this day is to conclude ſuch an 


' indictment contra formam ſtatuti, and accordingly it hath 


been ruled good. T. 9 Fac. B. R. Croke, n. 4. Bradley and 
Banks, but it is not there queſtiond but that ic may be 
good without it, ſo that in theſe caſes, where clergy is ſpe- 


cially ouſted by an act of parliament, the indictment is good 


with this concluſion or without it, but the beſt way in 
theſe caſes is to follow what is molt uſual. Non 
If an offenſe be at common law, and alſo prohibited by 
ſtatutes, the indictment may conclude contra formam ſtatut! 
or ſtatutorum; thus in barretry, tho there be no direct ſta- 
tute againſt it by that name, yet the general tenor of the 


ſeveral acts running againlt it by circumlocutions, the indict- 


ment concluding contra formam ſtatuti, or diverſorum ſtatus 
torum is good, and it is the uſual form. M. 31 & 32 ELN 
B. R. Croke, n. 14. Burton's caſe (b), H. 9 Car. 1. B. R. Chap- 


man's caſe (c), but it muſt conclude allo contra pacem, M. 6 
Car. B. R. Periam's caſe (d). . 


If an offenſe be at common law, and alſo prohibited by 
ſtatute, with a corporal or other penalty, yet it ſeems the 


party may be indicted at common law, and then, tho it 


conclude not contra formam ſtatuti, it ſtands as an indict- 


ment at common law, and can receive only the penalty, 


that the common law inflidts in that caſe. 
Thus an indictment for a riot is good, tho it conclude not 


contra formam ſtatuti, becauſe an oftenſe at common law, 
tho prohibited alſo by acts of parliament under ſeverer pe- 
nalties. P. 5 Fac. B. R. Wormall's caſe (e). 

$o it ſeems, if perjury be committed, that is within the 
ſtatute of 5 Elix cap. 9. but concludes not contra forman ſta- 


tuti, 
: (a) Aleyn z. Styl. 86. | | (4) 2 R. A. 82. bl. 5. 
(b) Cro. Flix. 148. (e) 2 R. A. F. 82. Tl. 4. 


(c) Cro. Car. 340. 
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tuti, yet it is a good indiAtment at common law, but not 
to bring him within the corporal puniſhment of the ſtatute. 

And yet Mich. 10 Fac. B. R. an indictment of forceable 
entry upon the ſtatute of 8 H. 6. cap. 9. and Mich. 9 Car. 1, 


B. R. an indictment for forgery quaſhed for not concluding 
contra formam ſtatuti, Smith's caſe (F); yet both theſe were 


offenſes at common law, tho reſtitution were not at com- 


mon law in the firſt caſe, nor pillory and loſs of ears in the 


ſecond, but only fine and impriſonment, or at moſt ſtands 
ing in the pillory, but without mutilation. 
Regularly, if a ſtatute only make an offenſe, or alter an 


offenſe from one crime to another, as making a bare miſ- 


demeanor to become a felony, the indictment for ſuch new 
made offenſe, or new made felony muſt conclude contra for- 
mam ſtatuti, or otherwiſe it is inſufficient. 

And on the other ſide, if an offenſe be purely at common 


low; if it conclude contra formam ſtatuti, it is inſufficient, 
and ſhall be quaſhed, except in the inſtance above given. 
touching clergy, de quo ſupra. 


And therefore an indictment of battery concluding contra 


formam ſtatuti is inſufficient, and ſhall be quaſhed. 7. 12 
Car. B. R. Croke, n. 2. Cholmley's caſe (g). 


Theſe general obſervations I ſhall add touching indidt | 


ments upon ſtatutes, and concluding contra formam ſtatuti. 


Altho an indictment grounded upon a ſtatute muſt con- 
clade contra formam ſtatuti, yet it is not neceſſary to recite 


the ſtatute in the indictment, unleſs it be a private ſtatute, 
| whereof the court cannot take notice. Plo. Com. 7 9. b. Fa- 
tridgeès caſe. Dy. 3 47. 4. 363. 4. 


Altho it need not recite a general penal ſtatute, yet it 
muſt bring the fact within the expreſs prohibition of the 


ſtatute, otherwiſe the concluſion contra formam ſtatuti, and 
the implication thereof will not aid the indictment, but it 


will be inſufficient, 9 E. 4. 26. b. As in an indictment in a 


premunire for aiding one being a principal maintainer of the 


juriſdiction of the ſee of Rome contra formam ſtatuti, yet thele 


words being omitted to the intent to ſet forth the authority, &c. 


1 which 
(£) 2 R. A. Sz. Pl. z. g) Cro. Car. 465. 
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which are part of the qualification of the offenſe containd in 
the ſtatute, the indictment is inſufficient, and not aided by 
the concluſion contra formam ſtatuti. J. 20 Elix. Dy. 36 3. 4. 
ibid. 347. a. ſo an indictment upon the ſtatute of 1 Fac. cap. 


12. of witchcraft, if A. be indicted, that exercuit incantationem, 


anglice witchcraft contra formam ſtatuti, without ſay ing, that 
thereby any perſon was pined, lamed, c. in his body, it 
is inſufficient, becauſe that is a circumſtance required to 


make it felony ; but if the indictment be, that exercuit, an- 
_ lice did imploy malos & nefarios ſpiritus ea intentione to de- 


{troy J. S. this is good, tho no other event enſues, for the 


bare imployment of evil ſpirits to or for any intent is fe- 


lony. T. 24 Car. 1. B. R. upon an indictment removed from 


And thus far touching the forms of indictments, wherein 


generally we are to take notice, 1. That none of the ſta- 


tutes of jeofails extend to indictments, and therefore a de- 


fective indictment is not aided by verdict. 


2. That in favour of life great ſtrictneſſes have been in 


all times required in points of indictments, and the truth is, 
that it is grown to be a blemiſh and inconvenience in the 


law, and the adminiſtration thereof; more offenders eſcape by 


the over eaſy ear given to exceptions in indictments, than by 
their own innocence, and many times groſs murders, bur- 
_ vlaries, robberies, and other heinous and crying offenſes 
eſcape by theſe unſeemly niceties to the reproach of the law, 


to the ſhame of the government, and to the encouragement 


of villany, and to the diſhonour of God. And it were very 


fit, that by ſome law this over-grown curioſity and nicety 
were reformed, which is now become the diſeaſe of the law; 
and will I fear in time grow mortal without ſome timely 


remedy (þ). 


() This advice of our author would, is denied the priſoner in caſes of felony, 
if complied with, be of excellent uſe, for for if no exceptions were to be allowed, 
it would not only prevent the guilty from but what went to the merits, there would 
eſcaping, but would likewiſe be a guard then be no reaſon to deny that aſſiſtance 
to innocence; for thereby would be remo- in caſes, where life is concerned, which 
ved the only pretenſe, upon which counſel yet is allowd in every petit treſpaſs. 


Vol. II, m— "CHAP, 


164 . 
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Concerning proceſs upon indictments. 


Jx many caſes upon an indifiment proceſs of outlawry 


lies not at common law, nor at this d Gay, as in an indict- 
ment of foreſtalling, 22 E. 4. 11.6, but in an indictment of 


treſpaſs the proceſs is venire facias, and when non inventus is 
returned, capias and exigent. 


But in all indictments of felony or enki proceſs by 
capids and exigent lies, and at the common law in caſe of 


felony or treaſon there was but one capias, and upon non in- 
ventus returned an exigent awarded, and fo to the outlawry. 
7000000 - 


But by the ſtatute of 25 E. 3. cap. 14. If a man be in- 


dicted before juſtices in their ſeſſions to hear and determine; 


and be returned non eſt inventus upon the capias iſſued, an- 
nother writ of capias ſhall iſſue returnable three weeks after 


with a precept to ſeiſe his goods, and detain them till the 


precept returned, and if again non inventus be returned, then 


an exigent ſhall iſſue, and the goods forteit, and if be yield 
himſelf upon the capias, then the goods Grad. 


This ſtatute extends not to treaſon, and 8 1 


tainly in treaſon the exigent muſt iſſue upon non inventus rec 
turned upon the firſt capias. 


And altho the ſtatute ſpeaks generally of 1 it ſeems 
that upon an indictment of murder the exigent ſhall iſſue af- 


ter the firſt capias, as at common law, and accordingly in 


an appeal of dare 8 H. 5. 6. . Proceſs 226, Coron: 
18 4. 
But it is ſaid, that in an indiment (or appeal) of robs 


bery there ſhall be two capias in the king's bench before the 


exigent ſhall iſſue. 8 H. 5. ub; ſupra. Stamf. P. C. Lib. II. 


cap. 17. fol, 67.4 


A But 


83 


8 
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But at this day the proceſs in caſe of an indictment of 
any felony is only one capias, and then an exigent. 

For this ſtatute of 25 E. z. cap. 14. as to the ſecond caſe 
is hardly applicable to the 1255 s bench, not indeed well to 
other juſtices, that fit by commiſſion, for the ſecond capias 
is to be returned at three weeks after, which may be out of 
term, or after the ſeſſion of the juſtices ended; therefors 
quere the ulage. 

By the ſtatute of 9 H. 6. cab. 10. upon as or indict⸗ 
ments of treaſon, felony, or treſpaſs before juſtices of peace 
or any other having power to take ſuch indictments or ap- 

peals, or other juſtices or commiſſioners in any county or 
franchiſe againſt any perſon dwelling 1 in any other county 
than where the indictment or appeal is taken, after the firſt 
capias another capias ſhall iſſue to the ſheriff of that county; 
wherein the party indicted is ſuppoſed to be converſant, re- 
turnable before the ſaid juſtices or commiſſioners three 
months after, Tc. with a precept to the ſheriff to make pro- 
clamation at two county courts for his appearance at the 
day of the return, and then the exigent to iſſue upon his 

default, and in caſe any exigent be awarded, or e 
pronounced, otherwiſe to be holden for none. 

But if the party were converſant in the county, * 
he is indicted at the time of the felony or treaſon com- 
mitted, the proceſs to be, as was at common law. 

A proviſo not to extend to the king's bench nor Cheſter. 

By the ſtatute of 10 H. 6. cap. 6. the ſame proceſs is dis 
rected upon indictments of telony or treaſon removed into 
the king's bench by certiorari, or into any other courts. 

But as to indictments of felony ot treaſon originally ta- 
ken in the king's bench, they are not within theſe ſtatutes; 

but by the ſtatute of 6 H. 6. cab. 1. there is ſpecial proviſion 
made that before any exigent awarded the court {hall iſſue 

a capias to the ſheriff of the county, where the indictment 
is taken, and another to the ſheriff of that county, whereof 
he is named in the indictment, having fix weeks time of 


more before the return, and after thele writs returned the 
exigent to iſſue as Lefans, | 


— — — 


Upon 
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Upas theſe ſtatutes little effect hath been obtaind, 5 i 
the party were converſant in the county, where the felony 
or treaſon was committed, (as indeed he cannot be other- 
wiſe;) then he may be named of that place, where the fact 
was committed in the indictment, and then the proceſs 18 to 
go, as at common law before the ſtatutes, and this is the uſual 
courſe at this day, that if the felony be committed in 4. 
in the county of B. the indictment runs only, quod J. S. nu- 
ber de A. in com B. predict. (where the d eg is taken.) 
And upon the ſame reaſon it is, if J. S. be indicted in 
the county of B. for a felony there committed, and the in- 
dictment runs thus: J. S. nuper de A. in com B. alias J. S. 
nuper de D. in com' S. there ſhall no proceſs go to the ſheriff 
of S. becauſe that addition is only in the alias dictus, which 
is neither material nor traverſable, and therefore proceſs 
thall iſſue only in the county of B. where he is indicted, 
and no capias with proclamation in the county of S. and che 
{ame law in an appeal. 1 E. 4. 1. 4. 
If J. S. he indicted 1 in the county of B. in this manner; 
1 8. de A. in com B. nuper de C. in com D. the capias ſhall 
iſſue only in the county of B. for there the indictment ſup- 
poſeth him actually converſant at the taking of the indift- 
5 ment, but if the indictment runs thus; J. S. nuper de A. in 


com B. nuper de C. in com D. in this caſe there ſhall go a 


cablas not only into the county of B. where he is indicted, 
but upon the return thereof, (if it be before commilſioners,) 
a capias with proclamations to the ſheriff of D. and (if in 
the king's bench upon an indictment originally found there,) 
one cabias to one ſheriff, and another to the other ſheriff 
according to the ftarutes of 8, 10 and 6 Hen. 6. above- 
named, becauſe he is not e de A. in com B. but nuper 
de A. in com B. and nuper de C. in com D. and not with an 
alias dictus, as in the former caſe. 30 H. 6. Proceſs 
192 (0). 
If a man be indicted by the name of 7. S. nuper de A. 
com Ceſtrie, the ſecond capias with proclamation {hall 5 a- 
warded to the prince or his lieutenant, 31 H. 6. 11. and 
4 — the 
| (#) And Proceſs 103. | 
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the like to the biſhop of Durban, or chancellor of Lan- 


caſter. 


T bere was a a very ſharp, yet uſeful ſtatute, 2 H. 5. cap. 9. 
TY 


cc 


& withdraw himſelf to the intent to avoid execution of the 


common law, a bill thereof {hall be made for the king, 
and deliverd to the chancellor, who, (if he be duly mms 


E 
cc 
4 
c 


* the offenſe is committed, returnable in chancery at a cer- 


tain day, and if the perſons yield themſelves to the ſhe- 
rift, they ſhall be committed or baild, as the caſe {hall 
require, and it ſhall be commanded to inquire of the fact, 
and thereupon to be done, as the law requireth ; but if 
they appear not, then a writ of proclamation to iſſue to 


£c 
CC 
ce 
ce 
cc 
tte 


& ſhall be commanded, that he make proclamation f in two 


counties, that the parties appear in the king's bench to 
anſwer the matters in the bill (the ſubſtance whereof is 
to be recited in the writ,) upon pain to be convidt of the 


6 
cc 
T: 
cc 
ce 
“ as above. 


provided that the Kane of duch riots M teſtilied : 


to the chancellor under the ſeals of two juſtices of the 


peace and the ſheriff of the county before the capias 
granted, the ſubſtance of the complaint to be expreſt in 
the writ of capias, and alſo in the writ of proclamarion” . 
| Like proviſion for the county palatines. 


WM 


This is marked as an obſolete ſtatute, but I know no act 


of parliament that repeals it, unleſs it be the implication of 

the ſtatute of 16 Car. 1. cap. 10. which yet ſeems not to ex- 
tend to the repeal of thele ſtatutes, for the chancellor hath 
no power to hear and determine the oſfenſes, but only to 
grant preparatory proceſs to bring them in to anſwer ac- 
cording to law, for they are to be proceeded againſt by in- 


8 if they Tor 
Vol. Eee: Yer 


If any perſon make complaint in the chancery of any 
felony or riot committed, and that the offender fly or 


formed, that ſuch bill containeth truth,) ſhall at his diſs 
cretion grant a capias to the ſheriff of the county, where 


the ſheriff returnable 3 in the king's bench, by which it 


oftenle, and if they come not at the day, to ſtand at- 
_ taint, and if they © come then, the fact to be inquired of 5 


N 
| 
| 
| 
| 
| 
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vet this ſtatute bath not been, that I know of, put in 


ure. 1. Becauſe it ſeems doubtful, whether it extends to 
murders or robberies, unleſs accompanied with a riot. 
2. Becauſe it is left to the diſcretion of the chancellor to 
iſſue the proceſs. 3. Becauſe fo many things previous to 
the procels are required, as bill, certificates, probable evi- 


dence. 4. Becauſe it takes up ſo much delay, that they 
may as ſoon be taken up by the ordinary way of indict- 


ment and proceſs of outlawry. 5. And eſpecially, becauſe 


in ſuch caſe the warrant of the chief juſtice or any other 


judge of the king's bench, upon oath made touching the of- 
fenſe and the offenders, reacheth all parts of England. 6. Be- 
cauſe it is ſo ſevere, for an innocent perſon may be convicted. 
upon default of appearance, and yet have had no notice; 
but in caſe of an outlawry, tho it be an attainder in itſelf, 


yet {mall exceptions are commonly allowd to the proceſs or 


return, and ſo by writ of error uſually and eaſily reverlible, | 


and the party put to plead to the indictment. 
But certainly it might be of great ule to bring in and pu- 


niſh notorious offenders, if iſſued diſcreetly and upon great 
occaſions, provided the parties were firſt indicted by the 
grand inqueſt. 


Now, for the farther declaring the dane of orocels 


upon indictments of felony theſe points are conſiderable. 
1. Who may iſſue proceſs of outlawry. 2. Againſt whom 
it is to be iſſued in relation to principals and acceſſaries. 
3. What the tenor of the exigent and outlawry. 4. What 


the effect or conlequence of either. 5. How avoided ei- 
ther by diſcontinuance, ſuperſedeas, or error. 
I. As to the firſt of thele, namely, who may iſſue proceſs 


by capias and exigent. 


The court of king's bench either upon an ien o- 
riginally taken before them, or removed thither by certiorari 
may iſſue proceſs of capias and exigent into any county of 


England upon a non eſt innentus returned by the ſheriff of the 


county, where he is indicted, and a reſtatum, that he is in 
ſome other county. 


1 | Juſtices 


Y 
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Juſtices of g vaol-delivery regularly cannot iſſue a abit or 
exigent, becaule their commiſſion is to deliver the gaol de 
priſonibus in ea exiſtentibus, ſo that thoſe, whom they have to 
do with, are always intended in cuſtody already : vide ſupra 
cab. 5. 

Tale of over and terminer may iſſue a eapias © or exigent, 
and ſo proceed to the outlawry of any perſon indicted be- 
fore them, directed to the ſherift of the {ame county, where 
they hold their ſeſſion at common law. | 

But by the ſtatute of 5 E. 3. cap. 11. they may iſſue pro- 
ceſs of capias and exigent to all the counties of England a- 
gainſt perions indicted or outlawed of felony before them. 
j]juſtices of peace may make out proceſs of outlawry upon 
indictments taken before themſelves, or upon indiftments 

taken before the ſheriff, and returned to the juſtices of peace 
by the ſtatute of 1 E. 4. cap. 1. but the power of the ſheriff 
to make any proceſs upon indictments taken before him is 
taken away by that ſtatute. 

The procels to the outlawry, wiz. the cavias and exigent 
muſt be in the king's name, and under the judicial ſeal of 
the king appointed to that court, that iſſues the procels, 
and with the zeſte of the chief juſtice, or chief W of that 
court or ſeſſions. 

A man is indicted by inquiſition hikes: the coroner, 
quere, if he can by law make out proceſs of outlawry ; 5 Vis 
 detur quod fic. 27 Aſſiz- 47. B. Outlawry 38. 

II. Againſt whom proceſs of outlawry ſnall iſſue upon 

an indictment. 

Altho in civil actions between party and party regularly 
a capias or exigent lies not againſt a lord of parliament of 
England, whether ſecular or eccleſiaſtical, yet in caſe of an 
indictment for treaſon or felony, yea, or but for a treſpaſs 
vi & armis, as an aſſault or riot, proceſs of outlawry ſhall 
iſſue againſt a peer of the realm, for the ſuit is for the king, 
and the offenſe is a contempt againſt him: And therefore, 
if a reſcue be returned againſt a peer, 1 H. 5. or if a peer of. 
parliament be convict of a diſfeiſin with force, H. 32 Eliz. 


B. R. 


N 
| 
| 
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B. R. Croke, n. 9. Lord Stafford's caſe (i), or denies his 
deed, and it be found againſt him, M. 38 C39 El, B. R. 


the ſame reaſon is upon an indictment of treſpaſs or riot, 


cauſe the writ is general and diſtinguiſheth not which is 
principal and which acceſſary, the proceſs by capias ſhall go 
againſt them all, but if the defendants make default, the 


exigent {hall go only againſt the principal, and if he diſtin 


ment declares, which is principal and which acceſlary, and 
there indeed the proceſs by capias is againſt them all, but 
when it comes to the exigent, the exigent ſhall iſſue only a- 


gainſt the acceſſary, till the principal be outlawd, and 
then an exigent to iſſue againſt the acceſſary, becauſe then 
idem dies by bail till the proceſs be determind againſt the 
1 by the ſtatute of Weſtm. 1. cap. 14. 2 Co. Inſt. p. 18 3. and 
Stamf. P. C. Lib. II. cap. 17. fol. 6g & 70. 


ſtay as before, till both be attainted by outlawry or plea. 
40 Aſix. 25. © 7 H. 4. 36. b. for it is ſaid, if one be ac- 
quitted, the acceſſary is diſcharged, becauſe indicted as ac- 


for tho C. be acceſſary to both, he might have been indicted 


\ & : * a 1 


- 
2 


Croke, n. 26. the earl of Lincoln's caſe (4), a capias pro fine 
and exigent ſhall iſſue, for the king is to have a fine, and 


and much more in the caſe of felony. 8 
In an appeal by writ againſt principal and acceſſary, be- 


plaintiff in the appeal ought to declare, which is principal 
and which acceſſary before the exigent iſſue, and then the 


guiſheth it not, but prays an exigent againſt all, he is con- 


cluded to charge any as acceſſary. 


But in an appeal by bill or an indictment the bill or indict- 


gainſt the principal, and proceſs continue by capias infinite a- 
the principal is attaint by outlawry; and if the acceſſary 
appear upon the capias, he ſhall be let to bail, and have 
principal, and chis was the common law, but farther ſettled 


If 4. and B. be indicted as principals in felony, and C. as 
acceſſary to them both, the exigent againſt the acceſſary {hall 


ceſſary to both, and therefore ſhall not be put to anſwer till 
both be attaint. 2 Co. Inſt. 183. Plowd. Com. 99. b. dubitatur ; 
I | | | as q 
(i) Cre. Elis. 179. (*) Cro. Eliz. 503. | | 


* 


— e— 


as acceſſary to one; becauſe the felonies are in law ſeveral, 


but if he be indicted as acceſſary to both, he muſt be 


prov'd ſo. 4 Co. Rep. 44. b. Vauxe's caſe, 47. b. Waite's caſe, 


2 Co. Inſt. ubi ſupra; but vide 9 Co. Rep. 119. 4. lord Sn. 


char's caſe contra per totam Curiam. 
Nota the diverſity ſeems to be between an acceſſary to 


two principals in an appeal, there he ſhall not be convict, if 
he be only acceſlary to one; but if A. and B. be indicted as 


principals, and C. be indicted as acceſſary to both, if he be 
found acceſlary to one, he ſhall be convicted, becauſe the 


king's ſuit; quere, 8 H. 5. 6. b. 9 Co. Rep. 1 19. 4. lord San- 
chars caſe 6 
III. As to the writ of exigi facias, and the return hack; 
If the defendant render himſelf to the {ſheriff before 
the quinto exactus, and appear in court at the return of the 
exigent and plead, and is baild to attend the trial, and then 
make default, the inqueſt ſhall not be taken by default in 


any caſe of felony, either upon an indictment or an appeal, 


tho it may in other caſes, but a new capias, and after that 
an exigent {hall iſſue, and a a capias againſt the bail, 19 E. 3. 
Exigent 10. 

If an exigi facias be deliverd to the ſheriff, and there are 
but two county- courts before the return, and the ſheriff re- 
turn the firſt and ſecond exactus & non comparuit, and that 


there were no more county-days between the delivery of 


the writ to him and the day of the return, there may iſſue 


a ſpecial exigi facias with an allocato comitatu, if it be prayd, 
after the return, and before any new county-day be paſt, 


but if any county-day be paſt between the laſt of the former 


county-days and the return, no exigi facias ſhall iſſue with 
an allocato comitatu, but an exigi facias de novo, for the de- 


mand of the party mult be at five county-courts ſucceſſively 
held one after another without any county-court interve- 


ning, 22 E.3.11. 4. fo if after the ſecond exactus the of- 
fender render himſelf and find mainpriſe, and at the day of 


the return make default, no exigi facias with an allocato co- 
mitatu ſhall iſſue, becauſe three county- days intervened, but 


Vol. II. F ff a new 
(*) Vide ſupra, Part I. P. FREY | 
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a new exigent and a capias againſt the bail. 22 E. 3. ubi 1 fo 
pra, and 32 E. 3. Exigent 14. 
And therefore in London, where the holding . the huſt- 
ings is uncertain, no exigi facias ſhall iſſue with an allocato 
buſting, becauſe the court cannot take notice of the ſet times 
of holding it, as they may of the times of holding the 
county- court. 21 E. 3. 35. b. 17 E.3. 43. b. Exigent 11. 

but vide contrarium at this day an allocato huſting, H. 19 Fac. 
B. R. Archer and Dalby (1), where it was agreed, that if an 
exigent iſſues in London, and they begin in huſting de placito 
terre, (as they may) they ſhall proceed along at that huſt- 
ings to the outlawry without mingling their huſtings de com- 
munibus placitis, but if an allocato huſting comes, they {hall 

proceed without omitting any huſting. ü 

If the offender appear at the capias and plead to iſſue, and 
3s then let to bail to attend his trial, and then make default, 
the inqueſt in caſe of felony ſhall never be taken by default, 
but a capias ad audiendam juratam {hall iſſue, and if he be not 
taken an exigent, vide 26 A. 51. Coron. 196. and if he ap- 
peard upon the exigent and then made default, an Fig far 

cias de novo ſhall iſſue. 16 40. 13. 
But, if upon the capias or exigent the ſheriff return cepi 
corpus, and at the day hath not his body, the ſheriff ſhall 

be puniſhed, but no new exigent awarded, becauſe in cu- 
ſtody of record. 30 Aſſiz, 23. but if the party be returned 
outlawd, the proceſs thereupon is a capias utlegatum. 

And that I may ſay is once for all, as well this proceſs of 
caplas utlegatum as all other proceſs upon an indictment, and 
generally all proceſs for the king are with a non omittas prop- 
ter aliquam libertatem. 

And therefore by virtue of theſe proceſſes the ſherif may 
enter into any liberty to execute the ſame. 

And if the party be in his own houſe, or in the houſe of 
any other, if the doors be ſhut, and the ſheriff having given 
notice of his proceſs demand admittance and the doors be not 
opend, he may break * the doors and enter to take the 
offender. 5 Co. Rep. 91, . Semayne's caſe, & libros ibidem. 

| 2 Nay 


© Palm. 178 
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Nay farther, if a party outlawd be in a houſe, and the 
door be refuſed to be opend, the conſtable or any other 
perſon in purſuit of the felon may break open the doors and 
apprehend a perſon outlawed or indicted of felony, 

The return of the outlawry mult be certain. 

It mult ſhew where the county=court was held, and in 
what county, therefore ad comitatum meum S. tent. apud G. 


and ſays not in comitatu predicto or in com S. is erronious. 


11 H. 7. 10. 4. dubitatur. 

I be like if it be ad comitatum meum tentum apud S. in com 
Somers', and lays not ad comitatum meum Somers', or ad co- 
3 Somers' without ſay ing ad comitatum meum Somerſet. 


7 Jac. B. R. adjudged, Whiting's caſe (m). 6 H. 7. 15. b. 
: py 4 7. 10. 4. 


And yet in that caſe at the deſire of the king 5 attorney, 
in caſe of an outlawry of felony a certiorari iſſued to the 
coroners to certify the truth, and thereupon the return was 
amended according to a like precedent in the time of E. 4. 


T. 3 Car. B. R. Plum's caſe (n). 


The ſheriff muſt return the day and year of the king wo 


every exadtus. 
If the day and year - the king be inſerted in the 1, 2, 
3 and 5 exactus, but omitted in the 4th exactus, it is er- 


ronious, and {hall not be ſupplied by intendment. M. 14 


Jac. B. R. Chapman's caſe adjudged (0). 
So if it be anno regni domine regine without 1 Elixa- 


bethe, or dominæ Eligabethæ without laying regina. P. 7 Fac. 


C. B. Burford's caſe (ꝓ) and Brandling's caſe (4), or anno 


regni domini regis Jacobi without ſaying regni ſui Anglie, for 


the year of England and Scotland differ. H. 7 Fac. Pen's 
caſe (7), fo if there be leſs than a month between the firſt 
and ſecond exactus. H. 13 Jac. B. R. Taverner's caſe (5). 
Ad buſting tent apud Guildhall civitatis London without 
ſaying de communibus placitis 1 is erronious, becauſe they have 


= : _ two 
(m) 2 R. A. þ.802. pl. 2. (4) Did. p. 80. 7. 7. 
 (n) Palm. 480. Latch 210. | (Y Thid. P. Soz. Pl. 8. 

(o) 2 R. A. p. 803. pl. 1. (5) Lid. P. 802. Pl. 3. 


() 2 R. A. P. Bon. Pl. 6. 
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=. two huſtings, one de communibus placitis, another de placitis 
terre. 6 H. J. 1 5. b. 11 H. 7. 10. a. 
So if an exigent be againſt A. and B. and the return is 
Primo exacti fuerunt & non comparuerunt without ſaying nec 
eorum ali quis comparuit, it is erronious. H. 13 8 B. R. 
Taverner's caſe adjudged (), & ſepins alibi. 

If there be two coroners in a county, the calling upon 
the exigent may be by one of them, and likewiſe one alone 
may give the judgment of outlawry. 14 H. 4. 34. b. per 
Hanf. 39 H. 5. 40. b. 

But it ſeems the return muſt be by two in miniſterial 
acts. 14 H. 4. 34. b. 39 H. 6. 40. 6. 5 
The name of the coroner muſt be ſubſcribed to the judg- 
ment of outlawry at the quinto exactus. M. 9 Car. B. R. E- 
thrington's caſe upon an outlawry of felony, and it muſt be 
ſubſcribed alſo by the name of their office A. B. and C. D. 
coronatores, unleſs in London, where the mayor is coroner. 
M. 13 Fac. B. R. Earle's caſe (u). P. 17 Jac. Croke, u. 11. 
Garrard's caſe (x). 
Ike ſheriff's name and office muſt alſo be ſubferibed- to 
the return of the exi gent, e. g. A. B. armiger, vicecomes. 
VV. As to the effect of the exigent or outlawry 1 in treaſon 
or felony. 

1. As to the exigent the very iſſuing of the writ * exi- 

gent in caſe of treaſon or felony gives to the king or the 
lord of a franchiſe, to whom that liberty is granted, the for- 
feiture of all the goods of the party ſo put in exigent from 
the time of the teſte of the writ of exigent. 41 Alix. 13. 

And therefore, if in an appeal the exigent be well award- 
ed, tho the writ of appeal be abated, the forfeiture of the 
goods by the exigent ſtands in force. 43 E. 3.17. K Sram 
P. C. Lib. III. cap. 2 2. fol. 184. b. 

And tho the outlawry be reverſed for error in law or in 
fact, as if the party were impriſond at the time of the out- 
lawry and after the exigent, whereby the outlawry is re- 

2 | verſed 


() Dia. . 802. fl r. (ih) 2 R. A. F. Sea. l. 3 & 4. () Cro. Fac. 551. 
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_ verſed, yet the exigent being well awarded the forkeieure of 
the goods ſtands. 19 E. z. Forfeiture 19. 30 H. 6. ibid. 31. 

And therefore a ſpecial writ of error lies even upon the a- 
ward of the exigent for the party ſo put in exigent or his ex- 
ecutors to reverſe the award of the exigent, if it were erro- 
niouſly awarded for error in law or error in fact. NM. 3 & 
34 El B. R. Marſhe's caſe adjudged, cited in Foxley's caſe, 
5 Co. Rep. 111. 4. but not without reverſal by writ of er- 
ror. Ibid. As if he were in priſon, or beyond the ſea, or had 
a charter of pardon before the exigent awarded, and there- 
upon the very award of the exigent {hall be reverſed, and the 
party reſtored to his goods, and fo it is for matter of law, 
as if the exigent iſſued againſt the acceſſary before the prin- 
cipal attainted. Stamf. ubi ſupra. 

But the avoiding only of the outlawry avoids not the ex- 
igent if well awarded, nay altho the party render himſelf af- 
ter the exigent awarded and plead to the indictment, and is 
found not guilty, yet the forfeiture by the exigent ſtands ; in 
force. 2 2 J % 8 1. 
I berefore it is neceſſary for a party outlawd in felony to 
bring his writ of error ſpecially tam in adjudicatione brevis 
de exigi facias, quam in promulgatione utlegarie, for tho the 
outlawry be reverſed, it doth not reverſe the award of the 
exigent. 
But error in the exigent is Re” to reverſe the outlawry, 
and error in the appeal or indictment, upon which the ex- 
igent is awarded, is cauſe to reverſe both outlawry and 
exigent. 

But without a judgment „ of error 
the forfeiture by the exigent awarded ſtands, tho the indict- 
ment be quaſhed or the appeal abated, becauſe the king's 
title being of record muſt be avoided by a record, and To 
are the books of 41 Aſſiz, 13. 43 E. 3. 17. b. to be reconciled, 
vide Foxley's caſe, ubi ſupra. | 

2. As touching the forfeiture by outlawry. Outlawr 1 of 


treaſon or felony 1 is a conviction and attainder of the 0 nſe 
charged in the indict: ment. 


D 
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And as the award of the exigent gives the forfeiture of 


the goods, ſo the outlawry gives the forfeiture or loſs of the 
lands of the party outlawd, viz, in caſe of outlawry of trea- 


fon his lands are forfeited to the king, of whomſoever they 
are held, and in caſe of outlawry of felony to the lord by 


eſchear, of whom they are immediately holden. 


But it muſt be remembred, that the bare judgment of 
outlawry by the coroners without the return thereof of re- 
cord is no attainder, nor gives any eſcheat. Co. Lit. S. 197. 


o. 128. b. 28 Aix 49. 
But it muſt be returned by the ſheriff with the writ of 


exigi facias, and the return indorſed. 
And therefore, if there be a quinto exactus, and thereupon 
utlegatus eſt per judicium coronatorum, but no return thereof is 


made, there lies a writ of certiorari to the coroners, 9 H. 4. 
7. b. 36 H. 6. 24. b. Dy.223. 4. or to the ſheriff and coro- 
ners. Regiſter 284. 4. 38 E. 3. 14. b. vide Ny. 3 17. 4. to cer- 
tify the outlawry into the king's bench, but this is only ei- 
ther to ground a charter of pardon upon it. 9 H. 4. 7. b. 


or to amerce the ſheriff, where he returned only a quarto 
exactus when it was quinto exactus, 36 H. 6. 24. b. but of 


what effect it is otherwiſe there ſeems diverſity of opinions: 
I think as followeth. | 

1. That it doth not diſable the party to bring an action, 
becauſe in relation to party and party it ſtands as nothing, 
till returned by the ſheriff. Mich. 14 & 15 Elx Dy. 317. 1 
Puttenham's caſe. 


2. That conſequently, barely upon ſuch a return of an 


outlawry upon a certiorari without the writ of exigent in- 
dorſed and returned together with the certiorari, it ſeems no 


writ of eſcheat lies for the lord; quere. 
But if the writ of certiorari be directed to the herif 


and coroners, and the writ of exigent be extant in court, 
and they return this outlawry, poſhbly this may be a ſuf 


ficient warrant to enter it of a record, as a return upon the 


exigent, for the king's advantage, 254 to iſſue upon it a ca- 


pias utlegat. 3 8 E. 3. 14. b. to have the forfeiture of his 


goods. 14 & 15 El Dy z 17. 4. Co. Lit. fol. 288.b. 37 


3 H. 6. 


. 
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H. 6. 17. a. vide Prodtor's caſe. B 5 El. Dy. 22 23.4, And 
. s caſe there cited out of 18 E. 4. to this purpoſe. 
But unleſs the writ is ſome way returned or extant, 1 
think it gives the king no title to land or goods, for the 
writ of exigi facias is the warrant of the outlawry, and that 
which gives the coroners their e in ſuch a caſe to 
give judgment of outlawry. 
And it 1s not like the caſe, where chew was once a 
writ and return of outlawry, and the record ſince loft, for 
that upon circumſtances a jury upon the general iſſue may 
find a record, tho not ſhewn in evidence, but here the writ 
was never in truth indorſed nor returned. 
F. But if the writ of certiorari were directed to the coro- 
ners alone, tho it may be a ground to cauſe the ſheriff to 
mend his return and make it according to the truth, yet 
the certificate of the coroners will not make a record to ins 
title the king or lord to any thing without the writ of exi- 
gent extant, and the return upon it amended by the ſheriff, 
for without the exigi facias and the return of the outlawry 
upon it, I think there is neither diſability, + forfeiture, nor 
elchear, and therefore P. 8 Fac. C. B. a certiorari ſhall not 
be ſo much as granted to the coroners to remove an out- 
lawry after the parties death. Sir John Fit's caſe. 
V. Touching the avoiding of the outlawry, it is to be 
done either by 2 or BY 5 writ of idemtitate nomine, or by 


writ of error. 


1. By plea, where the od of the outlawry is is not as 
voided but made good againſt another perſon, as where the 
outlawry is againſt I. S. de B. and the party taken upon it 
is another perlon of another addition, as J. S. de C. or J. S. 
junior, Oc. vide 19 H. 6. 58. 4. 10 E. 4. 16. 4. 20 H. 6. 
19. 4. 
2. By writ of identitate nominis, wide E N. B. 267, 10 
E. 3. Brief 683. 14 H. 4. 27. 4. 
By writ of error, for it is a judgment of record and 

Pte? be avoided by record. : 
The errors aſſignable are either errors in law, whereof be- 
fore, or errors in falt, which are many, as if the party out- 


lawd 
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lawd were an infant under "TIP years old 1 in caſe of "Hg 
lony. Dy. 104. b. 3 H. 5. Utlagarie 11. 

So if he were impriſoned at the time of the . 
unleſs being brought to the bar and demanded, if he will ap- 
pear, and he refuſe it. M. 8 Fac. C. B. 1 H. 7. 1 3. 21 E. 4. 7 3. b. 

As touching avoiding of an outlawry of felony, becauſe 
beyond the fea. H. 15 Fac. B. R. Carter's cale () theſe 
differences were agreed by the court, whereby the differing 
books are reconciled upon view of divers precedents. 

1. If a man having committed a felony goes beyond the 
ſea voluntarily, or upon his own occaſions, and not in the 
king's ſervice before any exigent awarded, tho after the in- 
dictment, and then an exigent is awarded, and the offender 
being beyond the ſea is outlawd for the felony, he may al- 
3 it for error. HT 
2. But if after the exigent awarded upon the diners 
of felony, then he goes beyond the ſea voluntarily or upon 

his own occaſions, and being ſo beyond ſea is outlawd, he 
| ſhall not avoid it by ſuch being beyond ſea, becauſe the ex- 
igent awarded gives him notice of the proſecution, and by 
ſuch a means he may avoid his conviction by * till all 
the witnelles are dead. 

3. But yet primd facie the error in chat caſe is well aſſigned 

by alleging he was ultra mare tempore promulgationis utlegarie, 


and if he were in the realm after the exigent iſſued, it {hall 


come in by the plea of the king's attorney to ſhew it. 
4. But if he were within the realm at the time of the 
exigent iſſued, and went beyond fea upon the ſervice of the 
king or kingdom, and then is outlawd being beyond fea, 
this outlawry ſhall be reverſed, and if the party allege ge- 
nerally, that he was ultra mare tempore promulgationis utlega- 
riæ, and the king's attorney reply, that he was in England 
tempore emanationis brevis de exigi facias, it is a good replic a- 
tion for the plaintiff i in the writ of error to allege, that he 
went out after the exigent and before the outlawry pronounced 
upon the king's command or ſervice, and ſhew it ſpecially, 
and ſo confels and avoid the plea. 
3 And 
R. A. $04- Fl , 3, , . | 


n Pans 
— — a 
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And it is to be obſerved, that altho the death of the 
king dorh not diſcontinue the indictment, yet the king's 
death pending the proceſs and before the outlawry diſcon- 
tinues the proceſs, and this is not aided. by the ſtatute of 
1 E. 6. cap. 7. 5 
Upon a writ of error upon an outlawry | in felony the 
record of the outlawry cum omnibus ea tangentibus is removed 
into the king's bench, wherein theſe things are obſervable. 

1. That the party outlawd muſt render himſelf in cu- 
ſtody, and in cuſtody muſt come in perſon to the bar, 
and when he is demanded what he can ſay, he is in perſon 
to pray allowance of the writ of error. 

2. The writ being allowd the record is to be removed, 
namely the indictment, proceſs, and return, and outlawry, 
he is then to aſſign his errors in perſon, and a day is given 
to the king's attorney to reply to him, and in the mean 
time a ſcire facias to the lords mediate and immediate is to if 
ſue returnable at fifteen days ad audiendum errores. ” 

. If any lords do appear, they may plead to the errors; 
if the ſheriff return there are no lands, Cc. then the court 
proceeds to examine the errors. 

4. The outlawry being reverſed he is put to ates the 
indictment, and may plead to it, and be tried at the king's 
bench bar, or the record may bs remitted into the country, 


if it were removed into the king's bench by certiorari, with _ 


a command to the juſtices below to proceed by the ſtatute 


of 6 H. 8. cap. 6. de I” b. 3. 


vel M Hin . 
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HA. XXVII. 


7, n 8 certiorari out of the king's bench, 


T0. a writ of certiorari be not properly or dregly « 


proceſs upon an indictment, yet it has relation to it, 


and in order to the full underſtanding of the Pleas of the 
crown is neceſſary to be confiderd. ” 


Ihe king's bench is the ſovereign ordinary court of juſtice 


in cauſes criminal, and therefore may iſſue a certiorari unto 
inferior juſtices to remove indictments or appeals, and that 


is done for ſeveral ends. | 
1. Sometimes to conſider and 1 the validity of 


indictments, and to quaſh or affirm them, as there is cauſe. 


2. Sometimes to have the priſoner or offender tried either 
at the bar, or by ni, prius before the king's juſtices of the 


| courts of Weſtminſter. 


Sometimes to examine, and affirm or reverſe the pro- 
cediogs and judgments given by inferior judges, for it was 


frequent heretofore to have the record removed by certiorari 
| firſt, and then a writ of error, quod coram vobis reſidet, tho i it 
is now ordinarily done together by writ of error. 


4. Sometimes to plead the king's pardon. 
5. Sometimes to iſſue proceſs of outlawry againſt the 


| offender in thoſe counties and places, where the proceſs of : 
inferior juſtices cannot reach them. 


Tho this be uſual to remove records of i by 


certiorari, yet the chancellor may deliver an indictment re- 


moved before him, or the juſtices of peace, or other com- 
miſſioners of oyer and terminer or gaol-delivery may deliver 
indictments taken before them manibus propriis without writ, 


and ſuch a record ſo removed, and a record made of it re- 


moves the record. | 
If there be an indiment to be removed and the 


party be in cultody, it is uſual to have an habeas corpus to re- 


I move 


— 


nn N 
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move the priſoner, and a certiorari to remove the record, for 
as the certiorari alone removes not the body, ſo the habeas. 
corpus alone removes not the record itſelf, but only the pri- 
ſoner with the cauſe of his commitment, and therefore al- 
tho upon the habeas corpus and the return thereof the court 
can judge of the ſufficiency or inſufficiency of the return 
and commitment, and bail or diſcharge, or remand the pri- 
ſoner, as the caſe appears upon the return, yet they can- 
not on the bare return of the habeas corpus give any judg- 
ment, or proceed upon the record of the indictment, order, 
or judgment without the record itſelf be removed by certio- 
rari, but the ſame ſtands in the ſame force it did, tho the 
return {ſhould be adjudged inſufficient, and the party diſ- 
charged thereupon of his impriſonment, and the court be- 
low may iſſue new proceſs upon the indictment, tho it be 
otherwiſe in an habeas corpus in civil cauſes, for it is a ſuper+ 
ſedeas, and cloſeth up the hands of the inferior court in civil | 
cauſes. 

By the ſtatute of 2 0f R OM. cap. 13. an habeas 
corpus or certiorari to remove a priſoner or a recogniſance 
ought to be ſigned with the proper hand of the chief juſtice, 
or in his abſence by one of the vers of the court, out of 
which it iſſues. 

By the ſtatute 21 Jac. cap. 8. all certiorarbs to remove in- 
dictments before juſtices of peace ſhall be deliverd at the 
quarter- ſeſſions in open court, and the party indicted ſhall 
become bound with ſufficient ſureties in ten pounds to the 
proſecutor with condition to pay him ſuch charges as the 
juſtices of peace ſhall aſſeſs, if the party be convicted, other- 
wiſe the juſtices of peace may proceed to trial notwithſtand- 
ing ſuch certiorari. | 

A certiorari may iſſue to the juſtices of a county palatine, 
or to the mayor of the cinque ports to remove an indictment 
taken before them, and mult not be directed to the chancellor 
of Durham, Cc. or warden of the cinque ports, for now by 
the ſtatute of 27 H. 8. cap. 24. all commithons of the peace, 
gaol- delivery, 9 over and terminer, Cc. are to be made in the 
king $ name, and theſe juſtices in criminal cauſes are imme- 


diately 
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Jintely ſubject to this court, as other jultices of like nature 


elſewhere are; and if they return a privilege of the county 


palatine or cinque ports upon the certiorari, it {hall not be al- 
lowd, but an alias certiorari ſhall iſſue with a precept to pro- 
duce their charters, by which they claim ſuch exemprion. 


P. 43 Eliz. B. R. Rot. 1 19. T. 8 Car. B. R. (a) and M. 8 


Car. B. R. (b) upon an indictment of ſodomy in the cinque 
ports. T. 165 3. Rutabie's caſe e indictment of mur- 


der in Durham (c). 


A certiorari iſſues bearing teſte the laſt day of Trinity term 


to remove all indictments againſt 4. and B. returnable tres 
Michaelis; at the quarter-ſeſhons it is deliverd, and then an 


indictment is found againſt A. B. and C. 
Ruled 1. That tho the delivery of a certiorari pere 


the proceeding upon an indictment, yet it doth not hinder 


the taking of an indictment after the delivery of the writ. 
2. Altho the indictment be taken after the teſte of the 
certiorari, and before or after the delivery thereof, yet all 


ſuch indictments againſt 4. and B. ought to be removed, and 


the juſtices below cannot proceed upon ſuch indictments to 
trial, judgment, or execution ; and if they do, it makes their 
proceedings erronious and void, and likewiſe ſubje&s the ju- 
ſtices to an attachment for the contempt, whether they pro- 

ceed at the ſame ſeſſions, or a private ſeſſions after. 
z. That ſuch a certiorari to remove all indictments againſt 
A. and B. removes all indictments wherein A. or B. are in- 
dicted either alone or together with any other perſon. 
M. 22 Car. 1. B. R. Orfener's caſe (d) adjudged. 1R 3. 4. C. 

6 H. J. 16. 4. 

If A. B. and C. are indicted, (ſuppoſe for a battery, ruled, 


1. Tho 4. alone tender ſecurity for the coſts, it is e 


within the ſtatute, ard the record ought to be removed into 
the king's bench. 2. If the indictment be at a private ſeſ- 
ſione, this indictment ought to be deliverd into the quarter- 
lellions, yet the delivery of the certiorari at the private 


I leſſions 

Fe Hof. ſtil Lain“ s caſe, 1 N. As (c) Vide ſupra, Part I. B. 467. and 
alſo Simpſon's caſe, 1 N. A. 395 Il. F. 

75 Digdale s caſe. ibi. d) The ſame points reſolved in Chey- 


ney's calc. 1 R. 4. 395. Flut, 2. 
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ſeſſions cloſeth the hands of the juſtices, altho the allowance 
of the writ and the tender of the ſecurity muſt be by the 
ſtatute at the quarter: ſeſſions. M. 1653. B. R. adjudged. 
Nota, T. 15 Car. 1. B. R. in Hancock's caſe theſe points were 
reſolved. 1. That if many are indicted, and one only ten- 
der ſureties for the coſts upon the ſtatute of 21 Fac. it is 
ſufficient. 
2. If the ſurety be ſufficient as to 101. that 3 is a ſuffi- 
_ cient ſurety, and ought to be allowd by the juſtices of peace. 
z. A feme covert is not within the ſtatute of 2 1 Jac. to 
find ſureties. 
If a certiorari iſſue and ought to be allowd, the pro- 
9 of the juſtices after is coram non judice. 
5. It was reſolved M. 4 Car. that the removal of an in- 
dictment of forceable entry by the Proſecutor is not within | 
the ſtatute of 21 Fac. 
And fo note a difference between a writ of error and a 
certiorari, the former 1s a ſuperſedeas to the iſſuing of execu- 
tion from the time of the delivery of the writ till the day 
of the return be paſt, but then if the plaintiff proceed not 
to the removal of the record, execution ſhall be granted for 
his delay, but a certiorari is a ſuperſedeas from the time of 
the delivery thereof for ever, unlels a Procedendo iſſue. 21 
H. 6. 28. b. Dy. 245. 4. 
II at the ſeſſions of the peace an indictment of forceable 
entry be, and reſtitution be awarded, and after the ſeſſions 
and before reſtitution actually made a certiorari is deliverd 
to one juſtice of peace, before the ſtatute of 2 1 Fac. it cloſed 
up their hands, and no reſtitution ſhall be awarded, but the 
Juſtice ought to make a ſuperſedeas thereupon. 
And it ſeems the ſame law ſtill remains at this day upon 
indictments of forceable entry found at private ſeſſions, be- 
cauſe the juſtices make execution thereupon before any 
quarter-ſ{eſons come by virtue of the ſtatute of 8 H. 6. cap. 9. 
and if the certiorari ſhould not be obey ed, it would be 
fruitleſs. 
If A. B. C. and D. be aually indicted in one indictment 
for one offenſe, and a certiorari be to remove all indictments 
ol. II. 1 againſt 


dictment againſt A. and B. and alſo it removes the indict- 


ward's cale, contra 6 E. 4. 5. a. 


as if A. B. C. and D. be indicted by one bill for keeping fe 


C. and D. for tho they are all compriſed in one bill, yet they 


are ſeveral indictments and ſeveral offenſes, and 10 the re- 
cord is in the king's bench virtually and truly as to 4. and B. 
but as to C. and D. the record remains below. 


againſt 4. B. C. and D. becauſe not done upon the writ of 
_ certiorari, but per manus ſuas proprias: But otherwiſe it is, 


and B. is removed by writ, and by a return indorſed upon 
the writ, for then that ſingle indictment, that concerns A. 
and B. is removed, and not the others, where the offenſes 
are ſeveral, and ſeverally charged. 


C. and D. for one murder or burglary, another againſt the 
ſame perſons for robbery, and a third againſt the ſame per- 
ſons for a rape, a certiorari to remove all indictments againſt 
4. and B. removes all theſe ſeveral indictments againſt A. B. 


yet inaſmuch as they are jointly charged they ſhall be all re- 
moved as to 4. B. C. and P. by virtue of this one writ, con- 
trary to the opinion of Markham. 6 E. 4. 5. a. 


the record cauſeth the record not to be removed, as if the 
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anal A. and B. this will be ſufficient to remove the in- 


ment as to C. and D. for the r may deliver the in- 
dictment per manus proprias. M. 37 C38 El. B. R. Wood- 


But if the indictment be but one, but the lines ſeveral, 


veral diſorderly houſes, a certiorari to remove this indict- 
ment againſt A. and B. removes not the indictment as to 


But if the juſtices per manus ſuas proprias deliver the bill 
into court againſt all of them as they may, then if a record 
be made of that delivery, the indictment is entirely removed 


where the offenſes are ſeveral, and the indictment againſt A, 


But as I {aid, if there be one Bet againſt A. B. 


C. and D. for tho in law each of them be ſeverally a felon, 


And yet in ſome caſes variance between the certiorari amd 


certiorari be to remove the record of an inquiſition in curid 
noſtra, whereas it was in curia of the predeceſſor, the record 
is not removed, 3 Eliz. Dy. 206. b. 


2 3 


* 
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So f; it be to remove an lebt for Wing of two 

horſes, and the record 1s but for one. 3 Aſſiz. 3. Plow. Con. 

Oh: S - 

: it a certiorari iſſue, it is a ſuperſedes in law, and it makes 
judicial proceedings after the certiorari deliverd erronious, 
but poſſibly it makes miniſterial proceedings, as the award 
of reſtitution in a forceable entry, void alſo; vide 6 H. 7. 16. 4. 
per Keble, altho it doth not remove the record before the 
return. Dy. 245. 4. 

After a certiorari iſſued and diver, and before the re- 
cord removed the inferior judge may be enabled to pro- 
ceed by a procedendo or ſuperſedeas of the certiorari Hm 
out of the court of king's bench. 

But if the record be removed and filed in court, at com- 
mon law no procedendo could be granted, neither cools the. 
record be remitted, but now by the ſtatute of 6 H. 8. cap. 6. 

the court of king's bench may remand the record, and com- 
mand the judges below to proceed upon the indictment ſo 
remitted. 
And note the difference between a certiorari in the king's 
bench and chancery: In the king's bench the very record 
itſelf is removed, and that which remains in the court be- 
low 1s but a forall. But uſually i in chancery, if the certio- 
rari be returnable there, they remove but the tenor of the 
record, and therefore if the tenor of a record of an indict- 
ment, or attainder, or conviction be removed by certiorari 
into the chancery, and thence ſent by mittimus into the 
king's bench, they cannot thereupon proceed either to judg- 
ment or execution, becauſe they have only the tenor of the 
record before them, and not the record itſelf, as in the for- 
mer caſe. Vide 37 H. 6. 1. 39 H. 6. 4. Ny. 2 17. 4. 2 E. 
3.21.4 (e). 

(e) Vide Dyer 369. 5. 
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CHAP. XXVIII 


7 ouching the arraignment of offenders j in 
rapitar offenſes. 5 


N the former chapter I have ſhewd how the priſoner i is 
to be accuſed, namely by indictment, and how to be 
brought in by proceſs to his anſwer, and how to be dealt 
with, if he make default, or ſtand out againſt the proceſs 
of law. 
I am now to conſider how he is to be proceeded againſt, 
if he be taken, or render himſelf, and appear in court. 

For in caſe of an indictment of treaſon or felony no of- 
fender can appear by attorney, but in perſon, tho in ſome 
caſes of other indictments after plea pleaded, the defendant 
may appear by attorney. 9E. 4. 4. 4. 22 4 K 73. B. At- 
torney 63. 

| When the offender in treaſon or 8 comes into court, 
or is brought in by proceſs, ſometimes of capias, and ſome- 
times of habeas corpus directed to the gaoler of another pri- 
{on, the firſt thing, that follows thereupon, 1 is his arraign- 
ment. | 
And herein I will conſider, 1. What the arraignment of 
a priſoner or malefactor is. 2. How it is performed, and 
in what manner. 3. When it is to be done. 

I. Arraignment therefore is nothing elſe but the calling 
of the offender to the bar of the court to anſwer the matter 
charged upon him by indictment or appeal. 

And the word in Latin is no other than ad rationem ponere, 
and in French ad reſon, or abbreviated 4 reſu, for as the vox 
forenfis diſrain or derayn uſed antiently in our books de ceo tend 
ſuit & derayne imports in Latin diſrationare to diſprove or e- 


vince the contrary of any thing that is or may be afhrmed, 
2 les 
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See Selman s Glo, title Dirdeionare, and Selden's notes upon 


Forteſcue, cap. 21. p. 23. 10 arraigne 1s ad rarionem ponere to 
call to account or an{wer. 

And this appears to be the true ſenſe and etymology of 
the word by the excellent record of the reverſal in parlia- 


ment of the judgment given againſt the Mortimers E. 2. 
the reverſal and whole record is entred verbatim Patents 


1 E. 3. part 2. m. 3. Where there are three errors alligned 
in that arbitrary judgment, and all ruled in parliament to 
be errors, and the attainder reverſed. 1. @udd cum all- 
quis de regno regis tempore pacis deliquerit erga dominum regem 
vel alium, per quod debeat vitam del membrum perdere, © ſu 
per hoc coram judicibus in judicium duictus faerit, primò debeat 


85 pont rationi & ſuper delicto ſibi impoſito reſponfi tones ipſius audiri, 
priùs quam procedatur ad judicium de co; ſed in recordis & pro» 


ceſſibus predictis continetur, qudd prædicti Rogerus © Rogerus 


zoram juſtic ducti adjudicati fuerunt judicio traftits © 7 ſuſvendii, & 


poſtea perpetite priſonæ adjudicati &@ mancipati abſque hoc, quod 


ip fuiſſent inde arrenati, ſeu qudd ipfi ad aliqua eis impoſita re- 

ſpondere Polſint, quod eft contra legem & conſuetudinem regni, 
Oc. per quod ad judicium de eis erronice proceſſum eſt, 

2. Dicit etiam quid in recordis & proceſſibus predifis conti- 
netur, qudd dominus fe recordabatur verſus ipſos Rogerum & 


Rogerum, quod ip hoſtiliter equitaverunt cum Humfredo de 


Bohun nuper com Heref. & aliis inimicis domini regis contra ip- 


ſum regem & populum regni ſui diverſa mala & facinora perpes 


trando, quare judicia predicta ſuper ciſdem redadita fuerunt, cujuſe 


modi recorda non eſt domino regi facere, niſi de inimicis ſuis tem- 
pore guerre, & hoc, viz. quando idem dominus rex equitat cum 
vexillis explicatis, non tempore pacis, ſed eo tempore dominus 


rex non equitavit cum dexillis explicatis, nec fuit tempore guerre, 
cancellario domini regis & juſtictariis placearum de utroquę banco 


ſedentibus ad iuſtitiam unicuique conqueri volent! & pr oſequonti 
faciend, per quod ad judicium de eis, ut predictum eſt, erronice 
proceſſum eſt. z. Dicit etiam quòd erratum eſt in hoc, quid, cum 
in Magna Charta de libertatibus Angliæ continetur, quod nullus li- 
ber homo capiatur, aut impriſonctur, aut de libero tenemento ſuo 


diſſeifietur, vel de libertatibus vel liberis conſuetudigibus ſuis, au 
Vol. II. K k k 


Ati 
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utlegatur, aut exulet, aut aliquo modo deſtruatur, nec aominus rex 
ſuper eum ibit, nec ſuper eum mittet, u ifs per legale judicium pa- 
rium ſuorum vel per legem terre, ſed in recordis & proceſſbus 
Pradictis continetur, quod predifti Rogerus & Rogerus figilla- 
tim judicio tractus & ſuſpendii adjudicati fuerunt, & poſtea per- 
petus priſone adjudicati & mancipati abſque legali judicio parium 
ſuorum ad hoc vocatorum, & contra legem terre. And thereupon 
judgment of reverſal is given in theſe words, Ft quia inſpectis 
recordis & proceſſivus prediffis compertum eſt in eiſdem, quod 
pradicti Rogerus Mortimer & Rogerus Mortimer coram juſtic 
ducti judicio tractus & ſuſpendii adjudicati fucrunt, & poſtea per- 
pet us priſons adjudicati & mancipati abſque hoc, quod ipfi ad 4. 
| liqua eis vel eorum alteri impoſita poſſint reſpondere, hoc tem- 
pore pacis, & abſque hoc, quod dominus rex equitavit cum vexillis 
explicatis, & cancellario domini regis & juſtic' de utroque banco 
ſedentibus, ut prædictum eſt, & abſque legali judicio parium ſuo- 
rum, quod eſt contra legem & conſuctudinem regni Angliæ Q te- 
norem Carte prædicte, confideratum eſt per dominum regem nunc 
eus concilium in pleno parliamento, qudd omnia judicia pre- 
dicta ob defectus & errores prædictos & alios in recordis O pro- 
ceſſibus prædictis compertos revocentur Tc. 
I have tranſcribed the record more at large, becauſe there 
are many uſeful parts in it, ſome whereof will be uſeful to 


8 other purpoſes. 


But as to the buſineſs in queſtion theſe two things are 
obſervable. 1. What arraignment is, namely it is ad ratio- 
nem ponere, for that, which in one part of the record is arre- 
natus, 1s before rendred rationi ponere, to be put to anſwer ; 
and therefore Spelman, who is {eldom miſtaken, is yet herein 
miſtaken both in the nature, orthography, and etymology of 

the word, which he ſaith is arramare or adrhamire, for it is 
nothing ſo. 2. Of what importance and how eſſential it 
is, that in capital offenſes the offender being in court 
ſhould be arraigned or put to anſwer, the want whereof 
rendred the judgment given againſt the Mortimers erronious, 


and reverſed by the king and his parliament. 
The Arraignment of a | priſoner therefore conſiſts of theſe 


parts, 
1. The 


of 


n 


- 
—_ 
—— 
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1. The calling the ridge to the bar by his name, com- 
manding him to hold up his hand, which tho it may ſeem 
a trifling circumſtance, yet it is of i importance, for by holds 
ing up his hand conſtat de perſona indiflath, and he owns hims 
{elf to be of that name (a). 

2. Reading the indictment diſtindiy to him in Ball b; 
that he may underſtand his charge. 
3- Demanding of him, whether he be guilty or not guilty, 
and if he pleads not guilty, the clerk joins iſſue with him cl. 
priſt, and enters the priſoner's plea; then he demands how 
| he will be tried; the common anſwer is by God and the coun- 
try, and thereupon the clerk enters po. He and prays God to 
ſend him good deliverance. 

But if the priſoner hath any matter to plead either in as 
batement or in bar of the indictment, as miſnomer, auter- 
 foits acquit, auterfoits convict, a pardon, Oc. then he pleads 
it without immediate anſwering to the felony, but in ſome 
Eg 1 trove ne ſoit, then to the iclony not guilty, de quo po- 

And thus far what the arraignment is. 

"Wl. How to be done or performed. 

On the part of the court what is to be done is fhewn 
before, but i in relation to the priſoner and his coming to the 
. 

The priſoner, tho under an indictment of the higheſt 
crime, muſt be brought to the bar without irons and all 
manner of ſhackles or bonds. Sramf P. C. fol. 78. 4. 2 Co. 
Inſt. 3 16. Co. P. C. p. 34, 35. Bradt. Lib. III. fol. 1 37. 4. 
& alios libros ibi, unleſs there be a danger of eſcape, and 
then they may be brought with irons. 

But note at this day they uſually come with their ſhackles 
upon their legs for fear of an eſcape, but ſtand ar che bar 
unbound, till they receive judgment (6). 


III. When 


(a) The ceremony of holding up the Iſohun's caſe, Stare Tr. Vel. IV. P. 

hand is not required in the caſe of a peer, 508. 
nor 1s it of abſolute neceſſity in the cale (5) By this it appears to have been 
of a common perſon, it being ſufficient, our author's opinion, that upon whatever 
that it appears to the court, who is the occaſion a priſoner be brought into court, 
perſon indicted. See Lord Delamerc's he ought not to ſtand there i virculis 
caſe, Sate Tr. Vol. IV. 7 211. and Lord till after his convict: on, When he comes 
to 
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III. When the party is to be arraigned. 

In caſe of murder at the common law the judges did us 
ſually forbear to arraign the priſoner upon an indictment 
till the year and day were paſt, whether an appeal were de- 
pending or not per omnes juſtic Angliæ, 22 E. 4. Coron. 44. 
unleſs the evidence were very clear to convict him, and no 


appeal depending, or altho an appeal were depending, if the 
appellant were an infant. 21 E. 3. 23. b. Stamf. P. C. fol. 
107. 4. becaule of the delay. 


But now by the ſtatute of 3 H. 7. cap. 1. the juſtices ſhall 


proceed to try him upon an indictment of murder (or man- 


flaughter,) tho within the year, and if acquitted, yet he 
ſhall not be diſcharged, but at the diſcretion of the juſtices 


| ſhall be continued in cultody Or upon bail, till the year and 
day be paſt. 


So that by this ſtatute auterfoits acquit of principal or ac- 


ceſſary, or auterfoits attaint of the principal upon an indict- 


ment is no bar to an appeal, but aurerfoits acquit upon an ap- 

peal remains a bar to an indictment for the ſame offenſe. 
But auterfoits convit upon an indictment and having had 

his clergy 18 a good bar to an appeal notwithſtanding this 


ſtatute, de quo infra; and yet in favour of an appeal, if a man 
| be indicted of murder, and plead to it, and be convict, if 
the wife enter an appeal for the ſame death againſt the pri- 


ſoner, as long as that appeal is depending judgment {hall be 
reſpited, but if the wife be nonſuit in her appeal, then 
judgment ſhall be given upon the conviction. Vide M. 1 2 


@Q 1} Eliz. B. R. Dy. 296. a. Stanley's caſe. 


But as to other indictments, as of robbery, Oc. the ſame 
remain at common law, as before this ſtatute, yet it is the 
conſtant courſe, unleſs an appeal be depending, to arraign 
the priſoner upon an indictment within the year, for now 
by the ſtatute of 21 H. 8. cab. 11. the party robbed hath as 
eſtectual reſtitution of his goods upon his proſecution of an 

I indictment, 


to receive judgment, not even at the of arraignment, and the time of trial, and 
time of his arraici.menr, (for that is the accordingly the priſoner in that caſe food 
tine our author is here diſcourſing of,) ar the bar in chains during his arraign- 
yet in Layer's caſe, Ach. 9 Geo. t. B. R. ment. See State Ty. pol Vi. . 230; 
a difference was taken between the time 231. 
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indictment, as upon an appeal, and ſo an 1558 of rob- 
ber 1 is rarely brought. 

Nay, tho an appeal of robbery be brought by writ, the; ju- 
Goh will not ſtay the arraignment of the priſoner upon the 
indictment, unleſs it be by bill, or that the plaintiff in an 
apppeal by writ hath declared upon the writ, becauſe the 
writ 18 general, and it cannot appear what the goods are till 
declaration: But in an appeal of death by writ the perſon 
kild is certain. 31 H. 6. 11. 4. way: P. C. Lib. II. ys $6. 
Fol. 107. 4. 

If a man be indicted and appealed before the fine juſtices 
for the ſame murder or other felony, the party ſhall be ar- 
raigned upon the appeal firſt, and not upon the indictment, in 
favour of the appellant, as J have ſaid ; but if the appellant de”. 
nonſuit upon his appeal, the priſoner {hall be arraigned upon 
the appeal (c), and proceſs ſhall ceaſe upon the indiciment. 
4E. 4. 10. 4. and it ſhall be entred ceſſet proceſſus upon the in- 
dictment. 4 E. 4. 10. a. And if the priſoner plead and be 
acquitted, or plead the king's pardon and it be allowd, re- 
gularly the acquittal or pardon, and the allowance thereof 
{hall be entred upon rhe appeal, tho it be ſafe to enter it 
| likewiſe upon the indictment; and therefore, if in that caſe 
| thro the miſtake of the clerk there be no entry of ceſſet pro- 
ceſſus upon the indictment, and the indictment lying thus 

open there be proceſs of outlawry made upon the indict- 
ment, and the party be outlawd, he hath no remedy but to 
bring a writ of error upon the outlawry, and he may aſ- 
ſign for error his acquittal upon the appeal, and aver it to 
be the ſame felony, and upon confeſhon of the king's at- 
torney it ſhall be reverſt. 4 E. 4. 10. 4. 

If there be an inquiſition before the coroner of murder, 
and returned, and likewiſe an indictment for the ſame of: 
fenſe by the grand inqueſt, it is uſual to arraign the pri- 
ſoner upon the indictment, but he may be arraigned upon 
both at the ſame time, but if arraigned upon the indictment 
only, there ought to be an entry of ceſſet proceſſus upon the 

coroner's inqueſt as to the priſoner, who may otherwiſe be 
outlawd upon it. — 

Vol. II. „ If 

(c) At the ſuit of the King. 
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If a priſoner be found guilty of 8 by the' coroner's 
inqueſt, and a bill of indictment of murder be againft him 


at the ſeſſions of gaol-delivery for the lame murder, it is u- 
ſual to arraign him upon the coroner's inqueſt, and not 
upon the indictment, and if he be acquit upon that, then 
to arraign him upon the bill, and put him to his plea of au- 


ter foits acquit. 


But to avoid the 1 of a double arraignment and 


Ring I have obſerved this courle. 
1. If one indiftment be of manſlaughter, and the other 
of murder, then to arraign him of that offenſe, which is 
higheſt, and ſpare the other. 

2. If both be of murder, but one is inſufficient, as "Wh 


the moſt part coroners inqueſts are, then to arraign him 
upon the good indictment, and quaſh the other. 


If both preſentment and indictment be of the ſame na- 


ture, and both (for inſtance) of murder, and both good, 
and both returned into court the ſame ſeſſions, J have uſu- 
ally arraigned, the priſoner upon both, (ſo as they be put upon 

the ſame inquelt to be tried,) to avoid the trouble of the 
plea of auterfoits acquit or attaint, and to indorſe his acquit- 
tal or attainder upon both preſentments, always directing 
the jury to acquit him upon both, if acquitted upon one, 


and e converſo. 
Now concerning the arraignment of the acceſſary, regu- 


larly the acceſſary {hall not be arraigned, nor put to anſwer 
till the principal be attaint by outlawry or confeſſion, or be 


convict and attaint alſo by judgment upon verdict, for it is 
an offenſe dependent upon the principal, and tho the prin- 


cipal be convict, yet if he have his clergy, the acceſſary is 
diſcharged thereby, and ſhall not be arraigned. 2 Co. Inſt. 


183. ſuper ſtat. Neſtm' 1. cap. 14. 
But yet the principal and acceſſary being indifted by one 


or ſeveral indictments, and both appearing may be ar- 
raigned together at the ſame time, (d) and both pleading not 


3 guilty 


(4) They may be, but not neeearily mark. See State Tr. Vol. III. . 465- 


ꝛznuſt, as was laid down for law b C. J. and Sir Zohn Harele's remarks thereon. 


Pemberton in the trial of count Conings- Stare Tr. Vol. IV. FP. 199. 


3 


— — 
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guilty the ſame jury ſhall be charged with both, and di- 
rected to inquire of both, viz. firſt of the principal, and if 
they find him guilty, then to inquire of the acceſſary. 9 Co. 
Rep. 119. 4. Lord Sanchar's caſe. 2 Co. Inft. 184. ſuper Stat. 
Heſtm' 1. cap. 1 4. 
But if 4. and B. be indicked for murder, A. as giving the 
ſtroke, and B. as being preſent, aiding, and abetting, if A. 
flies, and B. is apprehended, B. may be arraigned and tried 
before 4. be attainted by outlawry, tho he be principal but 
in the ſecond degree, for they are both principals, and ſo 
it was done in the cale of Thady H. 25 C26 Car. 2. tho 
in point of diſcretion it is good to try them both together. 
If A. be indicted of high treaſon, and B. be indicted for 
receiving or comforting him, or procuring or abetting, (but 
not preſent), here it is true they are all principals, but in 
as much as B. in caſe of a felony would have been but ac- 
ceſſary, and it is poſſible that A. may be acquitted of the fact, 
it ſeems to me, that B. ſhall not be put to anſwer of the receit 
or procurement till A. be outlawd, or at leaſt jointly with 
A. (e), and in this caſe the {ame jury may be charged with 
both, and their charge ſhall be firſt to inquire, whether A. 
were guilty, and if not, then to acquit both A. and B. and if 
4. be found guilty, then that they inquire of B. And in 
 Somervill's caſe 26 EL () mentiond before, the inquiry 
was firſt of the principal offender, and then of the receiver 
or procurer to avoid that inconvenience and awerouſt, that 
might happen in caſe B. were firſt convict of the procure- 
ment and receit, and yet poſſibly Al. might be acquitted of 
the principal fact. 
If the principal do not plead not guilty, but ſome other 
plea, as in abatement, or in bar, the acceſſary {hall not be 
put to plead till the plea of the principal be determind. 9 H. 
7. 19. b. but if the principal plead not guilty, then the ac- 
ceſſary, 11 preſent, {hall be put to plead preſently, and they 
may be tried by the fame inqueſt, ut ſupra. 


= 
(e) Yet in lady J. iſe caſe, Sate Tr = trary. Vide ſupra, Part I. P. 238. in 


Lol. IV. p. 105. it was without any 1018s. 
foundation in law praQtiſed quite con- (J) 1 Aud. 109. 


0 - D. 
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In antient time, if the principal made dealt, and ap- 
peard not, the acceſſary was not put to antwer. 44 E. 3.7. b. 


Coron. 216. But of later times the acceſſary, if he appear, 
hath been arraigned and put to plead, but procels againſt 


the inqueſt, and trial ceaſeth till the principal come in or be 
attaint by outlawry. 9 H. 4. 2. 4. 7 H. 4. 36. a. Stamf. P. C. 


Lib. I. cap. 49. fol. 46. a. 


But the acceſlary may pray procels againſt FE principal, 


O renuntiari juri pro ſe introducto, and his conſent makes it 
not error. 8 H. 5. 6. b. Coron. 463. and therefore, if the ac- 
ceſſary be acquitted before the principal tried, it is agreed, 


that it is a good acquittal, and by the ſame reaſon, if he 


were convict, it is a good conviction, yet no judgment ſhall be 
given againſt him upon that conviction till the principal tried. 


And upon this reaſon it is, that if 4. be arreſted or in 


priſon for felony, and B. reſcue him, or the gaoler ſuffer 
him voluntarily to eſcape, tho this be a diſtinct felony in 


B. the reſcuer, and in the gaoler, that voluntarily ſuffers him 


to eſcape, for which they may be preſently indicted, yet 
they ſhall not be arraigned or put to anſwer till A. be con- 
victed and attainted by judgment, or outlawd. 1 H. 7. 6. 4. 


1 E. z. 16. b. 2 Co. Inſt. 592. ſuper ſtat. de frangentibus priſonam, 


for if A. be acquitted upon the indictment, the reſcuer or 
gaoler ſhall be diſcharged. 


But if A. be indicted of the felony or not indiQted, and 
be lawfully impriſond and break the ſen he may be in- 


dicted and arraigned for his felony in breaking the priſon = 
before his conviction of the felony, for which he was com- 
mitted. 2 Co. Inſt. ubi ſupra. 


And yet, if after that indictment A. be . of the 


principal felony and acquitted, he may plead that acquittal 


of the principal felony in bar to the indictment for the breach 
of priſon ; vide rationem ſupra, Part. I. cap. 54. b. 611. 
If a capias be awarded againſt a felon, and he render him- 
ſelf and plead not guilty, and is let to bail, and then make 
default, a capias ad audiendam juratam ſhall iſſue, and if 
brought in, he ſhall be tried upon his plea, but it is ſaid 


by Scot, that if he had rendred himſelf upon the exigent, 


3 and 


3 
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and pleaded not guilty, and been let to bail till the trial, and 
then made default, whereupon an exigent is awarded, and the 
| felon is brought in upon the exigent, he ſhall plead de novo, 


and conſequently be arraigned de novo, for by the exigent as 
warded the firſt iſſue is diſcontinued. 15 Aſſiz; 13. 


CHAP. XXIX. 
Concerning the plea of the priſoner upon 


his arraignment, and firſt, of his con- 


feſſion of the fat charged, and Bs 
Ving others. 


WHEx. the priſoner is arraigned, and demanded what 
he ſaith to the indictment, either he confeſſeth the 
indictment, or Pleads t to it, or ſtands mute and will not 

| anſwer. 


Ihe confeſſion is either ſimple, or relative i in order to the 
attainment of ſome other advantage. 

That which I call a ſimple confeſſion is, whe the de- 
fendant upon hearing of his indictment without any other 
reſpect confeſſeth it, this is a conviction ; but it is uſual for 
the court, eſpecially if it be out of ergy, to advile the party 
to plead and put himſelf upon his trial, and not preſently 
to record his confeſſion, but to admit him to plead. 27 4 
JN 40. 

If it be but an extrajudicial en the. it be in court, 
as where the priſoner freely tells the fact, and demands the 
opinion of the court, whether it be felony, tho upon the 
fact thus ſhewn it appear to be felony, the court will not 
record my e but admit him to plead to the felony 
Vol. Mm m not 
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not ently. 22 A0 71. gan. P.. Lib. I cap. 5 1. = 
142. b. 
A confeſſion in order to ſome other advantage f is either, 
where the priſoner confeſſeth the felony in order to his 
_ clergy, de quo infra, cap. 44. or where he confeſſeth the offenſe, 
and appealeth others thereof thereby to become an approver, 
and thereupon to obtain his pardon, if he convict them, and 
this lets in the whole learning touching approvers and ap- 
provement, which I ſhall here open in the order that Mr. 
Stamford hath gone before me. 
1. Of what offenſes a man may bs; an | approver. 2. In 
what ſuits. 3. At what time. 4. Before whom. 5. In 
what manner. 6. How he {hall be orderd before and af- 
ter his appeal. 7. What proceſs ſhall iſſue againſt the 
party appeald. 8. What pleas he ſhall have, and how 
tried. 9. How proceeded in. 10. What judgment ſhall : 
be given for or againſt the appellor or appellee. 

Before I come to theſe particulars we are to know, that 
it is purely in the diſcretion of the court to admit the ap- 
prover to appeal or not, or to give him any reſpit from 
judgment or execution upon his confeſſion and approve- 
ment, for otherwiſe it would be in the power of any party 

arraigned for felony by becoming an approver to delay 
judgment, where (it may be) his appeal is but feigned, for 
the admiſſion of his appeal or reſpit of judgment is but a 
matter of grace and diſcretion. 21 H. 6. 34. b. Coron. 66 & 
67 per omnes juſtic utriuſque banci. Co. P. C. cap. 56. p. 12 9. 
And therefore this courle of admitting of approvers hath 
been long diſuſed, and the truth is, that more miſchief hath 
come to good men by theſe kind of approvements by falſe 
accuſations of deſperate villains, than benefit to the public 
by the diſcovery and convicting of real offenders, gaolers for 
their own profits often conſtraining priſoners to appeal ho- 
neſt men, and therefore proviſion made againſt it by 1 E. 3. | 
cap. 7. 
122 upon this reaſon it is, that as of later times the ad- 
miſſion of ſuch appeals hath been wholly diſuſed, ſo in 


times, when they were admitted, a great ſtrictneſs was held 
1 upon 
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upon ſuch appeals, as will appear upon the examination of 
the enſuing particulars. 

I. Therefore touching the offenſes, whereof an approves 
ment may be. -- 

It may be only of capital oftenſes, as of treaſon or fea 
lony, whether they be at common lav, or IF act of pars 
lament. _ 

When a priſoner 1 is admitted to be an approver; he is 
ſworn in court to approve, or rather to diſcover all felonies 
and treaſons that he knows, and a certain time prefixt, (as 
three or four days,) to make his appeal, and a coroner aſ- 
ſigned to him to receive ſuch his appeal and diſcovery. | 12 
E. 4. 10. 4% 

And yet the appeal is not good, as an appeal, or as aii 
approvement to compel the parties appealed to anſwer, but 
only as to ſuch felonies or treaſons, that were committed 
by the appellee together with the appellor, and whereof the 

appellor ſtands indicted in court, and as to other treaſons 
or felonies, [than | whereof the appellor ſo ſtands indicted, it is 
no legal appeal or approvement to put the appellee to anſwer; 
And therefore, if 4. being indicted for robbing of B. and 
he appeal C. that he robbed 4. himſelf, this is a void appeal, 
and the appellor ſhall be executed, and the appellee thall not 

be put to anſwer to it. 25 E. 3.39. (9. 

So if he appeal C. as acceſſary to the robbery of B. ks 
before or after, C. ſhall not be put to anſwer, for it is not 
the ſame felony charged upon 4. but only an acceſſary to it. 

10 B. 4. 14.4 | | 

So if 4. be indited of * and he appeal B. of trea- 
ſon, B. ſhall not be put to anſwer that appeal, but B. being ſo 
accuſed it may be a ground for the juſtices in point of diſ- 
cretion to make B. find ſureties for his appearance at the 
next ſeſſions or in the king's bench, and in the mean time to 
be of good behaviour 60 ane the king and his people, as 
was done when a perſon, that had. abjured for felony, 
made ſuch an appeal of treaſon. M. 19 E. 2. Coron. 387. 
vide fimile 21 E. 3. 18. 4. Coron. 449. 5 
. II. In 
(a) N. Edie, of the year books, Fl. 82. L. 
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I In what ſuits. 
Approvement lies not in an appeal of felony, for the de- 
lay, that may come thereby to the plaintiff, M. 15 E. 3. 
Coron. 113. 2 R. 3. 2 2. b. And therefore, if a party be in- 
dicted of felony, and the priſoner becomes an approver, if 
an appeal for the ſame felony be ſued afterwards, all proceed- 
ings upon the approvement {hall ſtay. 8 H. 5. Coron. 442. 
But if A. be indicted of felony, and he becomes an ap- 
: prover, and appeal B. as a companion with him in the fame. 
felony, and B. comes in, it ſeems he may not become an 
_— and appeal C. of the lame felony, 15 E. 3. Coron. 

Stamf. P. C. Lib. II. cap. 58. fol. 147. a. tho 11 H. 4. 

55 's B. Coron. 3 4. ſeems to be contrary. 

If a man be arreſted and impriſond for ſuſpicion of fe- 
lony, he cannot become an approver, becauſe he 1s not in- 
dicted. Stamf. P. C. Lib. II. cap. 55. Co. P. C. cap. 56. p. 129. 
againſt the opinion of Strange and Hankf. 6 H. 6. Coron. 231, 
HI. At what time a man ſhall become an approver. 
Alfter a perſon is abjured for felony, 19 E. 2. Coron. 387. 

19 E. z. Ibid. 443. or be outlawd, 21 E. 3. 17. b. Coron. 
452. or otherwiſe attaint, and bath his clergy 17 E. 3. Co- 
ron. 445. he ſhall not be admitted to be an approver; nor 
one convict by verdict. 19 f. 6. 47. b. Coron. 8. 

I A. be indicted of felony, and plead not guilty, and put 
himſelf upon the country, and the jury is charged with 
him, yet beſore the evidence fully heard, and the jury gone 
from the bar, he may be admitted to be an approver. 12 E. 
4. 1 „„ b. per omnes Juſtice: Vide contra 2 H. 7. 
z. 4. (b), 9 H. 5. Coron. 440. 

But if the whole evidence be heard, then he ſhall not be 
admitted to be an approver. 21 E. 3. 19. 4. Coron. 44 9. 2 H. 
7.3. fo that it ſeems much in the diſcretion of the court to 
admit him to be an  approver at any time before verdict 

I given, 


(b) In this caſe the whole evidence before fail, but there was another excep- 
had been given, and the jury gone from tion befides, on which the court laid the 
the bar, which was one rea!on aſſigned greateſt ltreſs, becauſe they only prayd a 
by the court, why they could not admit coroner, but did not ackuowledge the 
the priſoners to become approvers, ſo fclony. 
that this caſe no way contrad:&s what is 
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given, tho after not guilty pleaded. 12 E. 4. 10. b. in B. R. 
© 11 H. J. F. b. per omnes juſtic, which 1 is of greater weight 
than the other books. 

IV. Before whom a man may become an approver. 

It may be before the juſtices of the king's bench, or ju- 
ſtices of gaol- -delivery, or juſtices 1 in eyre, for they may aſ- 
ſign a coroner to the priſoner to receive his appeal. 

But it cannot be in inferior courts, as thoſe that have 

ſole and 855 and infangtheft, and urfangrbes Bract. Lib. III. 
, 
But in caſe of 2 royal Franchiſe, as a county palatine, or 
the royal franchiſe of Ely, where the biſhop hath Juſtices 
and coroners of his own making, there a felon may become 
an approver. 29 E. z. 42.4. Coron. 462. in the caſe of Eh. 

Neither can a man become an approver before juſtices of 
peace, nor oyer and terminer, for they cannot aſſign a coro- 
ner. 9 H. 4. 1. Coron. 457. 4 Co. Inſt. 165, 169. Co. P. C. 30. 

V. The manner of approver, and of the allowance of it. 

Before any man ſhall be admitted to be an approver he muſt 
confeſs the indictment in open court, and pray a coroner to 
be aligned him, and regularly this is to be done upon his 
arraignment before plea pleaded, tho as hath been ſaid, his 
confeſſion hath been ſometimes admitted after not guilty 
pleaded. 11 H. 7. 5. b. 12 E. 4. 10. b. and therefore, if he 
hath pleaded before not guilty, and then prays a coroner 
without confeſſing the felony, the inqueſt ſhall be taken, 
and if found guilty he ſhall be executed. 2 H. 7. 3. a. ad- 
judged; and if he hath not pleaded to the country, but 
_ prays a coroner, and will {ay no more, he {hall have beine 
fort & dure, tho the book of 1 H. 5. Coron. 441. be that he 
ſhall be hanged. 

Upon confeſſing the felony and praying a coroner to be 
aſligned the court doth theſe things. 

1. They aſſign him a coroner to take his appeal. 2. They 
prefix him a time to make his appeal, ſometimes three, 
ſometimes four days. 8 H. 5. Coron. 439. 12 E. 4. 10. b. 
26 Aſſiz, 19. 3. He ſhall be removed out of ſtrait cuſtody, 
and make his appeal before the coroner, chat he may not 
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have any juſt pretenſe to ſay, it was by dureſs or conſtraint 
12 B. 3. coron. 16 9. and therefore, if upon the coming back 


of the approver to the court he wave his appeal, as being 
made by dureſs and againſt his will, the coroner ſhall be 


examind touching it upon oath; 1 if he aſirm it was 


made de bon gree, the appeal mall ſtand, but the approver 
ſhall be hanged. 22 E. 3. Coron. 255. 12 E. 3. Coron. 169. 
4. The coroner muſt put his appeal into form, and when 
the priſoner comes back into the court he muſt repeat his 


appeal, and ſhall not be helped by the court or any by- 
ſtander. 26 A/ , 19. and if he mils in repeating his appeal 


in any matter of moment, as the colour of the horſe, c. 


he ſhall be hanged, for if he miſtake in ſuch circumſtances, 
which muſt needs come from his own memory. and infor- 


mation, it is a ſign it is feigned. 5. If he make not his 


appeal before the coroner in "the time prefixt, he {hall be 
hanged, and if he make it and diſavow it when he comes 


into the court, he {hall upon the examination of the coroner 


upon oath be hanged. 6. If he appeal one, who by his 


own confeſſion is not in the kingdom, he ſhall be hanged. 
2 E. z. Coron. 153. for he cannot be attaint at his ſuit. 


7. After his appeal made he {ſhall _ an allowance of 1 4. 


per diem by the book of 12 E. 4. 10. b. 26 Aſiz. 19. 8 H. 5. 


Coron. 43 9. three half-pence per diem per Britton, and by For- 


teſcue 21 H. 6.34.6. nothing at all, till he hath convicted the 


appelle 
VI. Touching proceſs upon an 1 appeal by an approver. 
It 1s to be Teen, that altho a coroner cannot receive an 
original appeal but of ſuch felonies, as are committed in that 
county, whereof he is coroner, yet if a felon become an ap- 
prover, the coroner may take an appeal of any felony, tho 


committed in a forein county. 9 H. 5. Coron. 437. 


Altho it ſeems, that book is not law, for he can appeal 
only in the county, where he is ndied, and he cannot be 
indicted in one county of a felony committed in another 
county, therefore queue librum; it ſeems it muſt be intend- 
ed, where A. is indicted in the county of B. and taken in the 
county of C. and there the coroner receives his confeſſion 

I and 


WO 
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and appeal, which poſſibly he may do ien any Neck 


aſlignment virtute officii, as he may take an ab juration o a 
priloner in a foreign county. 4 

Aut the coroner in that caſe cannot make proceſs againſt 
the appellee in a forein county. 29 E. 3. 42. 4. Coron. 462. 
but he may in the ſame county. Stamf. P. C. 146. 2. b. 

And therefore the biſhop of Ely having the roval franchiſe 
of Ely and juſtices and coroners of his own, and alſo having 
franchiſe of retorna brevium in divers hundreds in the county 
of Suffolk, and likewiſe a gaol there, a felon indicted and in 
priſon at Ely became an approver before the coroner of the 


franchiſe of Ely, and appeald one in the biſhop's gaol in his 


hundred in the county of Sao, the coroner of Flp cannot 
make proceſs to the bilhop's bailiff of his liberty in the 
county of Suffolk to bring bh appellee to Ely, which is in an- 


other county, viz; Camoridgeſvire, e 29 E. z. 42, 4. 


Coron. 462. 
At common law i it ſeems, if an approver appeal parties, 


that are demurrant in a forein county, there could be no 


proceſs made but in the king's bench by removing the re- 


cord thither by the juſtices of gaok-delivery, betore whom the 


parties became an approver. 
But this is remedied by the ſtatute of 22 B. 1. de appel- 


latis, whereby power is given to juſtices of gaol-delivery to 


Yo proceſs to the ſheriffs of forein counties to take the 


appellees, and bring them before the juſtices in that county, 


where the appellor is indicted. 


If the appellor allege the place, whereof the appellees are, 
(as he muſt,) and ee proceſs iſſues to the ſheriff 
of that county, and he return there are no ſuch perſons in 
his bailiwick, 25 E. 3. 42. b. or non ſunt in venti, 21 H. 6. 
34. b. the approver Tall have judgment and be executed, 
and he ſhall not be received to lay they are in another 
county, and pray proceſs thither. 22 E. 3. Coron. 460. for 
if he be once found falſe in what he faith, he ſhall not be 
3 in any thing, but his appeal ſhall be preſumed un- 
true: Vide 21 H. S. 3 4. b. Coron. 456. 
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If the approver die before his appeal determind, or be 
executed for the felony. 21 E. 3.18.4. 21 E. z. 17. b. Co- 


ron. 45 2. or hath the advantage of his clergy. 3 E. 3. Co- 
ron. 369. or diſavows his appeal and will not proſecute it 


21 H. 6. 34. b. 3 H. 6. 50. b. yet proceſs ſhall be continued 
againſt the appellee at the king's ſuit, and the appellee, if 


he come in, ſhall be arraigned, for the appeal was well 
commenced, and it ſtands, as an indictment, by reaſon of 
the great preſumption, that a man, that confeſſeth himſelf 
guilty, would not charge another falſly to be companion with 


him in the ſame felony. „5 
But if the appeal were never well commenced, as if the 


appellor were convicted by verdict or outlawry, de quibus in- 
fra, or if the king pardons the approver after the approve- 
ment made, and before trial. 47 E. 3. 16. 4. Stamf. P. C. 


fol. 149. a. the appellee ſhall be diſcharged without arraign- 


ment at the king's ſuit, or further proceſs upon the appeal, 
for now the approver having his pardon is ſure to eſcape, 
and therefore {hall not be truſted in his proſecution againſt 


another for the ſame felony : But of theſe matters farther 
under the next head. | ws 


If the appellee be returned non inventus, the appellor, as 

| hath been ſaid, may be executed, but proceſs of outlawry 
{hall iſſue againſt the appellee, as it ſeems, not by one capias 
and exigent, but by capias, alias, pluries and exigent ; quere. 


VII. Touching proceedings upon the appeal after ap- 


pearance of the appellee. ls 


He that is appeald ſhall not be let to bail but in three 


caſes. 1. If the approver be dead. 2. If the perſon ap- 


peald be of good fame. 3. If the appellor wave his appeal. 


eim 1. cap. 15. (a). Stamf. P. C. Lib. II. cap. 18. fol. 


WY Sa 
And therefore, if 4. be ſeverally appeald by two appro- 


vers B. and C. indicted ſeverally of ſeveral felonies, and A. 
join battle and vanquiſ B. yet he ſhall not be let to bail till 


the appeal of C. be determind. 25 E. 3. 42.6. 


1 When 
| (a) 2 Co. Inſt. 188. 


"4 
4 „ 


When the appellee comes in he may take his legal excep⸗ 
tions to the inſufficiency of the appeal, as that the appellor 1 is 
not in priſon but at large. 21 E. z. 18. 4. Coron. 448. 6 H. 6. 


loſeth his trial by battle. Stamf. P. C. cap. 58. fol. 147. b 


he appeald of the ſame offenſe: Vide Co. P. C. cap. 56. 

Alto he may have all thoſe exceptions, which an appellee 
at the ſuit of a lawful perſon either by writ, or bill may 
have, as that the plaintiff is outlawd for another felony, Or 


appellee {hall be put to anſwer, as in another appeal. 21 


to anſwer neither at the party's ſuit, nor at the {uit of the 

king. 47 E. 3. 16. 4. ubi ſupra. 

If the appellee hath no exceptions to the 8 or to the 

diſability of the appellor, but pleads to the felony, he may 
- put himſelf upon trial, either by battle, or by the country. 
Touching the form of the trial by battle, I ſhall make 


at this "day; and beſides, it wil come more aptly in another 
lace. = 

E If when battle is joind they © come to the combat, and 

the appellee be vanquiſhed, it is an attainder of the appel- 

lee, and the appellor ſhall have the benefit of the king's 

grace and a pardon tanquam ex merito juſtitie. 

But if the approver appeal ſeveral perſons, and they ſeve- 
rally join battle, the appellor {hall not have his pardon till 
he vanquiſh them all fucceſſively, for if he be vanquiſhed 
by the laſt, or diſavow his appeal againſt the laſt, he {hall 

be executed. 41 F. 3. Coron. 98. 21 H. 6. 34. b. Coron. 456. 
And note, that, if in the field when they come to battle, 
the appellor diſavow his appeal, the approver ſhall be exe- 


cuted, and the appellee deliverd withour being arraigned at 


* 1 II. 00 0 the 
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Coron. 23 1. or that the appellor 3 is within age, or above ſeventy : 
years old, or a woman, or maimed, whereby the pers 


or that he 1s a clerk convict, and hath not made his purga- 


tion. 17 E. 3. 13. 4. or that he is abjured the realm. 19 
E. 2. Coron. 387. or that he was convict by verdict before 


in a perſonal action, but if he hath obtaind his pardon, the 


E. 3. 17. b. but if the approver be pardond that felony, up- 
on which he makes his appeal, the appellee {hall not be put 


no long narrative at this time, becauſe it is an unuſual trial 
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the king's ſuit, for his diſavowihg in the field is quaſi a "tial 
of the 8. 21 H. 6. 3 4. b. Coron. 456. Stamf. P. C. 148. 4. b. 
But if before. the deraigning of battle the approver diſ- 


0 | 

14 
115 
N 

„ 


itt 


| avow his appeal, the approver {hall be hanged, but the ap- 
IL pellee ſhall be put to anſwer at the king's ſuit, for it may 
-# be the king hath other evidence beſides the approver to con 
1 vict him. 
| | I 4. becomes approver, and appeals B. C. and D. of the 
a ſame felony, and in his combat with B. becomes recreant, 
ii B. ſhall be diſcharged, but the appeal ſhall ftand againſt C. 
1 and D. 41 E. z. Coron. 98. 
If three be indicted for the ſame felony, and they become 
Cl | approvers, and the appellee j joins battle with them all, he {halt 
{| perform it ſeverally, but if he vanquiſh one of the appel- 
"#1 lants, he is thereby acquitted againſt all the reſt, and the ap- 
Ai provers fhall be executed, and the appellee deliverd. 7E. 3. 
= 12.4 © 
34 But if the appeal be of ſeveral We tho he vanquiſh 
4 one appellant, he mult fight ſucceſſively with the reſt. 7 9 
bl , i 47 B35 6 "for the charges are ſereral by the 
3 ſeveral appellants. 
1 If the appellee put himſelf upon trial per patriam, the ap- 
4 prover ſhall be {worn as well to the petit jury upon the 
1 trial, when he gives his evidence, as well as make a general 
[ | oath at the time of his firſt becoming approver, and hence 
# he 1s called probator, (quod tamen quere, becaule he is a per- 
# fon convict,) ſo that altho he were a partner in the offenſe, 
A and tho he ſtand indicted of it, and tho he be convicted 
6 by his confeſſion, yet he is admitted a witneſs upon his 
1 own Accuſation or appeal, and the reaſon is, becauſe he 
ot accuſeth himſelf by his confeſſion, as well as he doth the 
- appellee by his appeal, and therefore gains a Probable credi- 
af bility of his teſtimony. 
i And therefore P. 19 Fac, in the ſtar-chamber, Noye's Rep. 
5 þ. 154. in Sir Percy Cresby's caſe, one defendant, 925 accu- 
Ul! ſeth not himſelf, is not admitted as a witneſs to convict his 
*| companion, bur if he accuſe himſelf, he is a witneſs againſt 
Wo his companion, 5 
1 I Bur 
| 
L 


— 
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But this teſtimony or evidence is not concluſive to the 


jury, for the jury may conſider as well the credibility or 


not credibility of the witneſs, as the matter he ſwears. 
And altho it ſeems it is now no plea for the appellee to ſay, 


he is boni nominis & fame, & in franco plegio & in aſſiſa domini 


regis, & habet dominum, qui ipſum advocet, as it was in Brac- 
ton's time, it is good evidence for the priſoner, if there be 


no other evidence againſt him but the teſtimony of the ap- 
prover; and therefore, if the appellor die, yet the king may 


proceed with the appeal, becauſe tho he cannot have the 


reſtimony of the approrer himſelf, yet there may be other 
evidence of the fact. 3 


But yet, when the approver is dead after his appeal, and 


before trial, the party is bailable, becauſe much of the evi- 


| dence, which may conduce to the conviction, namely the 
_ oath of the a 


' conviction, 5 5 5 
If the approver be vanquiſhed and kild upon the place in 
the battle, or if the appellee be acquitted by verdict, yet a 


judgment muſt be entred upon his confeſſion, for his bare 
confeſſion of the felony is a conviction, it is true, but not 


an attainder till judgment given, quod ſuſpendatur per collum, 


which is not preſently entred upon his becoming approver, 


but when either by trial, or for any other cauſe before 
ſhewn, the court thinks not fit to {pare his execution. 
And on the other ſide, if the appellee be convict by ver- 
dict or battle, or ſlain upon the field, yet judgment muſt be 
given, quod ſuſpendatur per collum. & E. 3. Judgement 225. 
And in that caſe, altho the life of the approver is ſaved, 
yet he ſhall be baniſhed, unleſs he obtain the king's pardon. 
Stamf. P. C. Lib. II. cap. 52. lord Coke P. C. cap. 56. ſaith he 
ſhall have a pardon ex debito juſtitie. And thus far con- 
cerning approvers. : 8 5 
I thould now conſider the buſineſs of abjuration, which is 
always accompanied with a confeſſion of the felony before 
the coroner, but becauſe that was a kind of appendant to 
ſanctuary, which is wholly and finally taken away by the 


ſtatute of 2 1 Fac. cap. 28. I ſhall not incumber my ſelf with 
that buſineſs. - CHAP. 


pprover, is loſt, and ſo leſs probability of his 
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CHAP. . 


f Concerning the pleas of the priſoner upon 


his arraignment , and firſt, eee : 
pleas i in abatement of the indictment. 


Tu E 8 upon his arraipnment either confeſſeth, 
or pleads, or ſtands mute; the firſt of theſe is dif. 


_ patched in the former chapter, the ſecond matter comes now 


to be conſiderd, viz. his pleas upon his arraignment. 
T0 upon the arraignment are of four ſorts. 

. Pleas that are declinatory of his trial, and ſuch were an- 
any the plea of privilege of ſanctuary, and the plea of clergy ; 
che former is taken away by the ſtatute of 21 Jac. cap. 28. 

he latter ſtands {till in force; but becauſe for the moſt = 
Har benefit is claimed after conviction, and rarely before, I 
all refer the whole buſineſs of clergy to a diſtinct exami- 
ation, after I have done with the conviction of the pri- 
ne 
2. Pleas in abatement of the indictment. 
. Pleas in bar of the indictment. 
. Pleas to the matter of the indictment, viz. Not 18 
Now as to pleas in abatement of the indictment * are 


| of theſe kinds. 


I. Such defects as ariſe upon the ;ndifiment itlelf and 


the inſufficiency of it, which hath been at large 5 


in the 24th chapter; if any ſuch exception be taken by the 
priſoner, he may pray counſel to be aſſigned to him to ma- 
nage his exceptions and take more; but he ſhall not have a 
copy of the indictment (a) from the court, but he and the 
counſel aſſigned may have Ser of the indictment, and preſs 


their exceptions Upon 1 it. 
But 


1 
(a) But now by + Ws. cab. 3. in all the priſoner ſhall have a copy of the in- 
caſes of trezſon, which works corruption dictment. 
of blood, or of miſpriſion of ſuch trea aſon, 


Hiſtoria Placitorum Corona. 237 


— 


But it is rare to take any exceptions to indictments be- 
fore conviction, unleſs upon indictments removed into the 
king's bench by certiorari, which the court may in diſ- 


cretion hear or not hear, but remand the priſoner and in- 


dictment. 


And the reaſons, why they are not taken in the country 


before conviction are, 1. Becauſe he may have the ſame ad- 
vantage of the exceptions after his trial and before judg- 


ment, as before trial. () And 2. Becauſe if the exceptions | 


appear material, the court can quaſh that indiment, and 


direct a new bill to be ſent out to the grand jury, wherein 


theſe faults may be amended, and the priſoner arraigned de 
_ „„ 1 5 


or falſe addition of the priſoner. 
As to the plea of miſnoſmer: In appeals or actions between 
party and party, or in indictments, if the defendant plead 


miſnoſmer, he muſt be careful, that he conclude not himſelf 


by the manner of his pleading. 


Therefore, where Alan Gerard was committed upon a ca- 


pias in felony, the pleading was & ſtatim duftus ad barram 


in propria perſona, & quæſitus quomodo ſe velit inde acquietare 
ſtatim dicit, qudd ipſe habet nomen Johannis Allen, & non A- 


lani Gerard, and pleads over to the felony not guilty, and the 


king's attorney replied, that tempore indictamenti prædicti fuit 
D adhuc eſt cognitus tam per nomen Alani Gerard, quam per 


nomen Johannis Allen, & quod culpabilis eſt de felon &c. Et 
hoc petit quod inquiratur per patriam, Cc. ideo venit inde jurata, 
& predictus Alanus Gerard per nomen Johannis Allen traditur 
in ballium: Vide 6 H. 7. 7.4. — 


In an appeal or other action at the ſuit of the party miſe 


noſmer is a good plea. 


VoL IL - N P p p If 


() But now by y V. cap. 3. no in- ken in court before any evidence given 


dictment for high treaſon, whereby any upon ſuch indictment, nor ſhall any ſuch 
corruption of blood may be made, or for miſ- writing, c. be any cauſe to arreſt 
miſpriſion of ſuch treaſon, nor any pro- judgment after conviction, but ſuch judg- 
ceſs or return thereupon ſhall be quaſh- ment may nevertheleſs be reverſed upon 
ed for miſ-writing, miſſpelling, falſe or writ of error, as if this act had never 
improper Latin, unleſs exception be ta- been made, 


II. Such defects as are in matters of fact, as miſnoſmer, 
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If the defendant in an appeal or indictment plead 0 
mer of his ſirname, the plaintiff or king may aver, que co- 
nus per un noſme & lautre. 1 H. 7. 29. 4. 

But in an appeal or action at the ſuit of the party, if 


miſnoſmer be pleaded of the chriſtian name, the plaintiff muſt 


take iſſue, and cannot plead conus per lun noſme. & lautre. 
1 H. J. 29. 4 21 E. 3. 4 
In an indictment of felony if the priſoner plead mi ſnoſ- 


mer of his chriſtian name, ſome books hold it a good plea. 
11 H. 4. 41. b. Miſnoſmer 18. Stamf. P. C. Lib. 3. cap. 18. fol. 


18 1. b. but other books of greater and later authority be to 
the contrary. 1 H. F. 5.6. Miſnoſmer 9. Coron. 274. 3 H. 6. 
26. a. (V, B. Miſnoſmer 6. per Rolf. 

It ſeems by the caſe of Gerard before cited, which was 
a record of a plea in the time of E. 4. tho the defendant 
may plead miſnoſmer of his chriſtian 1 name, yet the king may 


aver conus per I un noſme & lautre, tho it be otherwiſe in an 
appeal, but in all caſes of pleading miſnoſmer, he muſt plead = 
over to the felony : Vide Dy. 8 8. . b. 21 E. 4.71. 4. b. 


But, as hath been before ſaid, there is little advantage 


comes by theſe pleas to the priſoner upon theſe reaſons; 
1. Becauſe, if this exception be taken in the country at the 


gaol- delivery, the court may allow the exception, and di- 
rect a new bill according to what the priſoner ſays his true 


name or addition is, for, as has been ſaid, whoſoever pleads 
miſnomer or a falſe addition muſt give himſelf the true 


name and true addition by his plea, and that will be con- 


dcluſive to him. 


2. Becauſe this plea of miſnoſmer or untrue addition ſhall be 


always tried by the {ame inqueſt, that is to pals upon the 


priſoner, and 1s ready at the bar, and at common law 
ſhould never be ſent to be tried in a forein county. 34 H. 6. 
50. 4. 1 E. 4. 3. 4. tho the book of 5 E. 4. 2. 4. as to the 
addition of place be contrary. EVE 
2 But 
00 The caſe in 1 2 5. 5. b. was a 26. 4. it was not _ point of the caſe, 
miſnoſmer of the ſirname, and in the but only ſaid ebiter arguendo; and Ge- 
abridgment of that caſe, by Fitzh. Coron. rard's caſe is to the contrary. See alſo 


274. there is a quere added, quære [i Layer”s caſe, Stare Tr. Vol. VI. p. 237. 
ſoit en noſine de luptiſine, and in 3 H. 6. 


. 
5 


matter of record. 


ments upon the ſame killing againſt the ſame perſon, one 
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But however in all caſes of indictments of felony, tho the 
plea in itſelf were a forein plea, and triable in another 
county, yet by the ſtatute of 22 H.8. cap. 14. (continued by 
28 H. 8. cap. 1. made perpetual by the ſtatute of 32 H. 8. 
cap. 3.) all forem pleas ſhall be tried by a jury of the ſame 
county, where the party is indicted, but that ſtatute extends 
not to treaſon, nor to an appeal of felony, but 32 H. g. 
cap. 2. extends to appeals of felony, but not to an indictment 


of treaſon, ſo that forein pleas in caſe of indictments of 


treaſon ſtand as they did at common law. Co. N. C. p. 27. 
And note, that regularly in all pleas, whether to the 
writ or in bar, by matter of record or by matter of fact, or 


both, if the plea do not confeſs the felony, as the plea of a 


pardon in cafe of an indictment, or a releafe in caſe of an 


appeal, tho his plea be found againſt him by iſſue tried or 
_ adjudged againſt him by the court, yet he ſhall not be con- 


victed thereupon, but plead over to the felony not guilty, as 
well upon an indictment, as upon an appeal, and this in 


favorem vite, 22 E. 4. 39. per cur. 9 H. 4.1.6. 


III. A third fort of pleas in abatement by matter dehors is 


If 4. be indicted of the murder of B. and there is another 


indictment afterwards taken of the ſame death againft the 

ſame perſon, and he is arraigned upon the ſecond indict- 
ment, becauſe it is the king's {uit the ſecond ſhall not a- 

bate, yet uſually the juſtices quaſh the other by judgment. 


Vet nota the common courſe to prefer a new indictment 
of murder to the grand jury, altho an inquiſition of murder 
be returned by the coroner, and if the coroner's inquiſition 


be inſufficient indeed, it ſhall be quaſhed, but if ſufficient, 


it is uſual to arraign the priſoner upon both indictments, 
and an acquittal upon one ſhall be upon both, and this 1s 


done, becauſe otherwiſe the coroner's inqueſt will ſtand as a 
charge on record againft the priſoner, tho acquitted upon 


the indictment, and proceſs of outlawry will iſſue there- 
upon. | 55 
So it is the conſtant uſe at this day to prefer two indict- 


of 
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of murder, and the other of manſlaughter upon the ſtatute of 
1 Fac. for ſtabbing, and the priſoner arraigned upon both 
pleads to both, and the jury charged with both, viz. that if 
they find him guilty of both indictments, to return it ſo, if 
not guilty of murder, yet to inquire, whether guilty upon 
the other indictment. 5 5 8 
If a duke, or an earl, or baron be indicted by a common 
name of J. S. miles, or J. S. armiger, he may plead the miſ- 
noſmer to the indictment, viz, that he is a duke, or an earl, 
or baron, or peer of the realm, nient noſme, Tc. becauſe 
that title is part of his name, and intitles him to be tried 
by his peers, but then he muſt ſhew forth a writ teltifying 
it upon his plea pleaded, becauſe it is but dilatory, and 
{hall not be tried by the country, but by the record 3 5 H. 6. 
46. 4. per Forteſcue. 6 Co. Rep. 53.4. countels of Rutland's 
_ Cale, per curiam. 2 5 e 
And thus far touching dilatory pleas. 


Concerning pleas in bar of an indidtment of 
felony or treaſon, and firſt, of auterfoits 
acquit. „„ 

PI in bar of the indictment of felony or treaſon are 

of two kinds, wiz. 1. Such as are purely matters of re- 
cord, or 2. Such as are mixt, partly conſiſting of matters 
of record, partly of matters of faqcc. = 

Of the former ſort are the pleas of pardons, either ge- 

neral by act of parliament, or ſpecial by the king's charter. 
Hut becauſe the buſineſs of pardons is not only a large 
title and full of variety, but is alſo applicable to all offen- 
2 les 


— - 
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ſes criminal, whether the party be indicbed or not indicted, 
or whether conitted; or attainted, outlawd, or put in exi- 
gent, I ſhall reſerve the diſcuſſion of pardons towards the 
end of this book. 

Of the latter ſort are many pleas conſiſting of matters 


of record, and alſo matters of fact. And they are of theſe 


{orts principally. 
1. Auterfoits acquit of the ſame felony. 
2. Auterfoits attaint or convict of the ſame felony. 
3. Auterfoits attain of another felony, 


4. Auterfoits convict of another felony and had his d) 


Now as to the plea of auterfoits acquit, (as alſo auterfoits 


attaint de meſme felony ou treaſon,) it conſiſts of two kinds of 


matters. 1. Matter of record, namely the former indict- 


ment and acquittal, and before "what juſtices, and in what 


manner, viz, by verdict or otherwile; and 2. Matter of 


fact, namely, that the priſoner is the ſame perſon, that was 
acquitted, that the fa& is the ſame of which he was ac- 
quitted, and whereof he is now indicted. This plea, tho 


the priſoner miniſtreth rudely, yet counſel ſhall be aſſigned 
to bm to put his plea in due form, becauſe 1 it is a ſpecial 
plea. | 

Mr. Stamford tells us, that the priſoner need not have the 


record of his acquittal in poigne, becaule the plea is not di- 
5 latory, but in bar, (and ſo in the other caſe of auterfoits at- 
taint, as it ſeems,) according to the difference taken by 


Frowick. 21 H. J. 9. a. 


But if that ſhould be law, it were in FA power of every 


' priſoner to delay his trial, as he pleaſeth, by pleading au- 


 terfoits acquit or attaint in another court, and fo to put the 


king to reply nul tiel record, and then day given over to the 
next gaol- delivery to have che record, and to remove it by 
certiorari into the king's bench, if the trial be there, or the 


tenor of it by certiorari into chancery, and by mittimus into 


the court, where the trial is. 

For regularly, if a record be pleaded i in bar, or declared 
upon in the ſame court, the other party ſhall not plead ul 
tiel record, but have oyer of the record; but if it be in an- 
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othge' court, he ſhall plead nul tiel ROW! and a day given 
to procure the certificate of the record, or the tenor thereof, 
5 H. 7. 24. 4. b. 
But it ſeems, that for the avoiding of falſe pleas and ſur- 
miſes and to bring offenders to ſpeedy trial in capital cau- 
ſes the priſoner muſt ſhew the record of his acquittal, or 
vouch it in the ſame court one of theſe ways. 
1. By removing the tenor of the record of his acquittal 
into chancery by certiorari, and having it in poigne, or ſent 
to the juſtices by mittimus ſub pede figilli, and thus the priſo- 
ner pleading auterfoits acquit ſhewed the record of his — 
tal ſub pede figilli. 2 E. 3. 26. b. Coron. 150. 
2. Or elle if he be arraigned in the king's bench upon 
an indictment removed, or found before them, and were 
formerly acquitted of the ſame telony, either before juſtices 
of peace or gaol- delivery, the court will give him a writ of 
certiorari to remove the record before them, and reſpit his 
plea till he can remove his acquittal into the court, that ſo 
he may form his plea upon it, for the record is part of his 
plea, and thus it was done. 20 E. 2. Coron. 2 3 2. and there- 
upon his plea is put into form ſetting out the record in 
certain, Et hoc vocat recordum acquietancio predict coram ipſo 
 rege bic ad mandatum domini regis miſſum & coram ipſo rege re- 
 manens, and thus it is pleaded in 2 E. 4. in Hodſoy's caſe, 
| who was arraigned in the king's bench for murder, and 
| pleaded an . before the juſtices of peace in Lincolu 
ſhire. 
But it is to be obſerved, that the record muſt be removed 
by writ, for altho the king's bench may take an indici ment 
or other record of the juſtices of peace propriis mauibus, 
where it is to be proceeded on for the king, yet they cannot 
take a record of an 1 to ſerve the priſoner $ po 
without writ. 8 E. 4.18.6. 3 E. 3. B. Coron. 2 18. 
If a man pleads auterfoirs acquit de meſme felonie, and vouch 
the record, the court may examine proof, that it is the lame 
_ felony, and thereupon allow it without any ſolemn confeſſion 
by the king's attorney, 26 A. 15. But the ſafeſt way is 
the confeſſion of the king's attorney, or an inqueſt charged 
3 | to 
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to inquire, whether it be the ſame fact: Vide R. Entries 
285. a. his plea allowd by the teſtimony of the juſtices of 
peace, before whom he was acquit, ideo confideratum eſt, quod 
pradictus B. de felonid prædictd fit quietus & eat inde fine die. 
3. If the priſoner be indicted and arraigned in the coun- 
try before juſtices of gaol-delivery, Oc. and the priioner 
pleads auterfoits acquit of the ſame felony before the ſame 
juſtices in that county, or other juſtices of the ſame county, 
that were before them, then he concludes his plea, Er hoc 
vocat recordum acquietanciæ prædictæ coram prefatis juſticiariis at 
ſuch a gaol-delivery; and if it be in the king's bench, he 
mentions the term and roll, and thus is the plea in 13 E 4. 
Clud's cale in the king's benen. | 
So that the priſoner, tho he do not ſhew the record . 
pede figilli, yet he muſt plead it certain, and have the record 
in court, and remove it thither, if it be not in the ſame 
court, and not expect till nul tiel record be pleaded, for it is 
part of the priſoner's plea, tho the court may favour him 
with time to procure the removal of the record. 8 
Now the matter of fact of his plea conſiſts in his aver- 
ment, that he is the ſame perſon, and that the felony, 
whereof he was acquitted, is the ſame whereof he is indict- 
ed, which is iſſuable, and the kiny's attorney may take iſſue 
upon it, or confeſs it, if it be true, and then thereupon 
judgment ſhall be entred, quod eat fine die, or the court may 
examine proofs and allow it. 26 Alix. 1 5. = 
But it is to be known, that there muſt not only be an 
acquittal by verdict, but a judgment thereupon, quad eat 
fine die, for the bare verdict of his former acquittal is not a 
ſufficient bar without a judgment pleaded alſo, tho the ac- 
quittal regularly is a warrant for entry of the judgment at 
any time after. . In 
And note alſo, that a former acquittal by judgment is 
not only a bar of a new indictment for the fame offenſe, but 
if the party be outlawd upon that new indictment, he may 
aſſign his former acquittal for error in that outlawry, and 
reverſe it for that cauſe, and in that caſe the judgment is 
not only for the reverſal of the outlawry, but alſo farther 
„ 


Fs 
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quod ipſe tam de indiftamento de morte & murdro Predict Oc. 
quam de utlegaria predifta eat fine die, and ſuch is the judg- 
ment in Clud's cafe 14 E. 4. where that error is aſſigned to 
reverſe the outlawry. 
| Now for the full declaration of this plea theſe things are 
conſiderable. 1. What ſhall be ſaid the ſame felony ; 
whereof the party was acquitted. 2. What manner of ac- 
quittal there muſt be to make it a bar. 3. In what ſuits 
auterfoits acquit is a plea. 
I. As to the firſt of theſe. 
If A. and B. be indicted as principals i in robbing or kil- 
ling of D. and B. be convict, as principal, and A. be ac- 
quitted, if after this A. be indicted, as acceſſary after the 
fact, this former acquittal, as principal, is no bar, for it is 
another offenſe. 27 Aſix 10. Coron. 200. 8 H. 5. 6. b. Coron. 
46 3. Stamf. P. C. fol. 105. 42. 
But if 4. be indicted, as acceſſary before the fact, he may 
(as 3 it is held,) plead auterfoits acquit, as principal, becauſe it 
is in effect the ſame offenſe. 2 E. z. 26. b. Coron. 1 50, 282, 
but antiently the law was s otherwiſe, 8E.2, Coron. 424. 
| Irinere Kant. 
If A. be indicted in the county of B. for whe murder of 
c and it be ſuppoſed, that the murder was committed 
1 Martii 17 Car. and he be acquitted, and after indicted a- 
gain in the {ame county, ſuppoſing the murder 2 1 Car. yet 
notwithſtanding that variance he may plead auterfoits acquit, 
and aver it to be the {ame telony, for the day is not mate- 
rial, and beſides the death is of a perſon certain, who can 
be bur once kild. 3 Ai. 15. 25 E. z. Coron. 136. 22 4 
X 55. 

4 4 the ſame law ſeems to be in an indi&ment of rob- 
bery, tho it is poſſible ſeveral robberies may be committed 
at ſeveral days, for ſtill it lies in averment, that it is the 
ſame notwithſtanding the variance. 

If a man be indicted for the robbery or murder of John 
a Stiles and acquitted, and after indicted for the robbery or 
murder of Fohn a Nokes, yet he may plead auterfoits acquit, 
and aver it to be the ſame perſon notwithſtanding the va- 

1 riance 
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riance in the ſirname, for a man may have divers firnames; 
and he may aver, que conus per Jun noſme & autre. 26 Aſſix; 
15 Coron 189. 11 H. 4. 41. 4. 


If A. be indicted in the county of B. he a robbery Or o- 
ther felony ſuppoſed to be done at D. in the county of B. 
and be acquitted, and be afterwards indicted for a robbery 
upon the {ame perſon in the county of B. but at another 
vill, yet he thall plead auterfoits acquiz notwithſtanding the 
variance of the vill, and may aver it to be the ſame; but if 
he be afterwards indidted 3 in the county of C. for a robber) 
ſuppoſed to be committed in the ſame county of C. (as it 
mult be,) he ſhall never plead anterfoits acquit of the ſame 
robbery in the county of B. for the juſtices in the county of 
B. can only 1 inquire touching a felony in that county, and 
therefore it can never be averred to be the ſame, but it is 

ſaid, that it is otherwiſe in an appeal. 4 H. 7. 5. b. 


And therefore the book of 41 Aſſiz. 9. where an acquittal 
pleaded in a forein county was allowd, muſt be intended of 
an indictment removed out of that county, where he was 
firſt indicted and acquitted. 
If A. rob B. in the county of C. and carry 1 the goods into 
the county of D. tho he cannot be indicted of robbery in 
the county of D. yet he may be indicted of larciny in the 
county of D. becauſe the goods were carried thither; bus 
ſuppoſe he be acquitted of larciny in the county of D. 
that acquittal is no bar to an indictment of robbery in The 
county of C. becauſe it is another offenſe. 
Nay it ſeems, it is no bar to an indictment of larciny | in 
the county of C. for tho he be acquitted in P. it may be, 
becauſe the goods were never brought into that county, and 
to the felony in C. may not be in queſtion, neither can the 
grand inqueſt or petit jury in the county of D. take notice 
of any felony committed in the county of C. and fo the fe- 


lony 1 in C. is a diſtindt felony from that containd in the 1 in- 
dictment in D. 


If A. commit a burglary 1 in the county of B. and likewiſe 
at the ſame time ſteal goods out of the houſe, if he be in- 
dicted of larciny for the goods and acquitted, yet he may be 


indicted for the burglary notwithſtanding the acquutal.. 


Vol. II. Rxx. And 
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And e converſo, if indicted for the burglary and acquit- 
ted, yet he may be indicted of the larciny, for they are ſe- 
veral offenſes, tho committed at the {ame time. And bur- 


glary may be where there is no larciny, and larciny may be 


where tliere is no burglary. 
Thus it hath happend, that a man acquitted for ſtealing 


the horſe hath yet been arraigned and convict for ſtealing 


the ſaddle, tho both were done at the ſame time. 
But if a man be acquit generally upon an indictment of 


murder, auterfoits acquit is a good plea to an indictment of 
manſlaughter of the ſame perſon, or e converſo, if he be in- 
dicted of manſlaughter, and be acquit, he {hall not be in- 


dicted for the ſame death, as murder, for they differ only 


in degree, and the fact is the ſame. 4 Co. Rep. 46. b. Hol. 


croft s caſe per cur, and upon the ſame reaſon auterfoits ac- 
quit upon an indictment of murder is a good bar to an in- 


dictment of petit treaſon, and & converſo. 


II. As to the ſecond what manner of acquittal is a 880d plea. 
It muſt be an acquittal upon trial either by verdict or 


battle. 


And therefore, if A. be accuſed and committed for fe- 
lony, but no bill preferred, or ignoramus found, ſo that at 
the end of the ſeſſions he is quit by proclamation, and de- 


liverd, yet he may be afterwards indicted, for he 1 is not le- 
gitimo modo acquietatus. 


If A. be aſſaulted upon the highway, or in his la by 


thieves or burglars. to rob him, and he kill one of the 


thieves, which 1s no felony i in law, and this matter be ſpe- 


cially found by the coroner's inqueſt, or the grand nav 


whereupon he is diſcharged, yet he may be indicted de novo 


ſeven years afterward for murder or manſlaughter, and can- 


not plead the acquittal by the grand inqueſt. 


But if he had been indiQed generally of murder or man- 


ſlaughter, and plead to it not guilty, and this ſpecial matter 


had been found by the petit jury, and thereupon judgment 
given, quod eat fine die, if he be afterwards indicted for the 


ſame fact, he may plead auterffoits acquit. Crompt. fol. 28. 4. 


Bull s cale 26 Eliz; 


1 Therefore; 


= 


2 Co. Inſt. 318. „ 


of life. 


= 
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Therefore it is no prudence to have the matter in any 
caſe found ſpecially by the grand inqueſt or coroner's in- 
queſt, tho the fact being truly found by them amounts not 
to felony, as in the caſe before; and ſo per 
ſe defendendlo. a ; 

It A. be indicted for felony, and be erroniouſiy acquit by 
the miſtaken direction of the judge, as for that the felony 


was not committed the day mentiond in the indictment, yet 


infortunium, or 


that miſtake lies not in averment, but to another indict- 


ment ſetting the day right he may plead auterfoits acquit. 
If 4. be indicted of murder or other felony, and plead 
non culp. and a ſpecial verdict ſound, and the court do er- 
roniouſly adjudge it to be no felony, yet as long as that 
judgment ſtands unreverſt by writ of error, if the priſoner 


be indicted de novo, he may plead auterfoits acquit and ſhall 


be diſcharged : vide 9 H. 5. 2.6. for it is the king's own uit; 
and tho the error appear, and regularly the judgment as 
gainſt the king is ſalvo jure regis, yet it is otherwiſe in caſe 
But if the judgment be reverſt the party may be indicted 
ae novo; quere, whether in that caſe upon the reverſal upon 
the point of the verdict the party ſhall not be executed, for 


the judge 4 que ſhould have given that judgment, but it 


ſeems in favorem vite he ſhall be arraigned de novo, for poſs 


ſibly he hath other matter for his defenſe. ME oe 
If at common law 4. had committed murder, and had 


been arraigned within the year upon an indictment, and had 


been acquitted, tho this arraignment ſhould not have been, 
yet it ſtands as a good acquittal pleadable to another indict- 


ment or appeal: vide 8 H. 5.6. b. Coron. 463. 16 E. 4. 1 1. 4. 


A. was indicted for the murder of B. by poiſoning, and the 


indictment runs, d B. fidem adhibens perſuafioni dicti A. ne- 


ſciens prædictum potum cum veneno fore intoxicatum recepit & 
bibit, per quod prædictus B. immediate poſt receptionem veneni 


prædicti obiit ; but it is not alleged, quod venenum prædictum 


recepit & bibit ; upon this he was arraigned and acquitted, 


and had judgment, 4% d eat fine die. Afterwards he was ms. 


died 


= _— 
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dicted again for the {ame offenſe, and pleaded auterfoits ac- 
quit, and ſhewd the record in certain, and OR over to 


the felony and murder not guilty. 
It was reſolved, 1. That the indic ment was lien 


for this cauſe. 2. That in this caſe auterfoits acquit was 
no plea, becauſe the indictment itſelf was inſufficient, for 
it containd not any matter of felony. 3. And ſo he is not 
legitimo modo acquietatus, and fo the difference is between 
this caſe and thoſe above of an erronious judgment, for here 
the foundation itſelf, namely the indictment containd no 
felony. 4. But if the error be only in the proceſs in an ap- 
peal or indictment, and yet the priſoner appear and plead 
not guilty and be acquit, this acquittal is pleadable 19 E. z. 
Coron. 444. J. But if he had been attainted upon this inſuf- 
ficient indictment and judgment given, he ſhould not have 
been auterfoits arraigne upon a new indictment for the ſame 
offenſe, unleſs the tormer judgment had been firſt reverſed. 
6. But auterfoits convict or auterfoits acquit by verdict, Tc. 
15 no plea, unleſs judgment be given upon the conviction or 
acquittal in any caſe, 4 Co. Rep. 44, 45. Vauxe s cale. 
And the true reaſon of this judgment is rightly given by 
my lord Coke P. C. 2 14. becauſe the judgment upon "the ace 
quittal i is only, quod cat fine die, which may be upon the de- 
fect in the indictment, which the judges are bound to look 
into, and it {hall be ſuppoſed, that it was given upon that 
defect, and not upon the verdict, for the judgment is the 
ſame in both, but the judgment upon a conviction i is, quod 
ſulbendatur, which is all the judgment that can be given. 
But in the caſe of the ſpecial verdict above, where an er- 
ronious judgment of acquittal is given, yet it is concluſive 
to the king till the judgment be reverſed by error, for the 
judgment could be only given upon the verdict, the indict 
ment being ſufficient, and ſo is the diverſity. 
And note generally, that where auterfoits acquit or attaint 
is pleaded, yet in favorem vitæ he ſhall plead over to the fe- 
lony, and be tried for the ſame, tho his ſpecial plea be 
found or adjudged againſt him, Vauxe's caſe, ubi ſupra, & 


22 4.39. 8 
I III. The 


— 
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III. The third general is w 
foits acquit is a good plea. . 
If A. be appeald of murder of B. by C. as ſon and heir 
of B. and is acquitted, and in truth C. was not the heir, but 
D. and thereupon D. brings an appeal, this auterfoits acquit 
is no plea, becauſe not brought by the right party. 21 H. 6. 
28. b. neither is it a bar to the king, but he may be indicted 
notwithſtanding that acquittal, or if D. be nonſuit in his 
new appeal, he may be arraigned upon that appeal at the 
king's ſuit. 2 1 H. 6. 28. b. . 


If an appeal of murder or robbery be brought by A. a- 
gainft B. and B. is thereupon acquit by verdict, regularly 
this is a good bar to an indictment preferd by the king for 


the {ame robbery or murder both at common law and at 
„»! 
But an acquittal by battle upon an appeal is held to be 
no bar to an indictment for the ſame offenſe: vide Stamf. 
P. C. Lib. II. cap. 36. p. 106. bl. () 5 
And at common law, if 4. had been arraigned upon an 
indictment for murder or robbery, tho within the year, if 
an appeal be after brought for the ſame crime auterfoits ac- 
quit upon the indictment had been a good bar to the ap- 
peal.. 16 K . 11. 4% 8 „„ 


And therefore the juſtices at common law would rarely 
arraign a priſoner upon an indictment, eſpecially for mur- 

der within the year after the death in favour of the appeal. 
22 E. 4. Coron. 44. unleſs the appellant had been an infant 
32 H. 6. Coron. 278 & 279. or the evidence had been very 
pregnant. 2 1 H. 6. 28. . 1 . 

But now by the ſtatute of 3 H. 7. cap. 1. in caſe of mur - 
der or manſlaughter the juſtices ſhall proceed to arraign the 
priſoner upon an indictment, tho within the year; and if 
the principal or acceſſary be acquitted or attainted within 

Vol. H. 5 814 


here, and in what ſuits auter- 


the 
(*Y The reaſon aſſigned for this by acquit by battle, he ſhall go quit not only 
Stamford is, becauſe trial by battle does againſt the appellants, but alſo from the 
not lie againſt the king, wherefore he ſuit of the king, 91a per hoc purgat in- 
ſhall not be bound by ſuch trial, yet nocentiam ſuam verſus omnes, ac {1 ſe po- 
Stamford makes a quere of this, for neret ſuper patriam, & patria omnines 
Bratt. Lib. III. cap. 19. S. 8. is expreſs iffum acquietavertr. 
to the contrary, and ſays, that if he be | 
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che year and day, yet this ſhall = no bar to an appeal a- 
gainſt them, as if there had been no ſuch acquittal, and 
therefore tho upon the indictment the offenders be acquit 
within the year, the court ought not to diſcharge them, but 
at diſcretion to bail or commit them, till the year and day 
be paſt, vide le ſtatute. 
So that by this ſtatute auterfoits acquit or attaint upon an 
indictment of murder or manſlaughter is no bar of an ap- 
peal for the ſame death, tho on the other hide auterfoits gc- 
quit or attaint upon an appeal ſtands ſtill a good bar to an in- 
dictment for the {ame murder or manſlaughter. Stamf. P.C. 
ubi ſupra. 4 Co. Rep. 40. a. Darley's caſe. 
But auterfoits convict of Ent or manſlaughter, and had | 
his clergy upon an indictment is a good bar to an appeal 
notwithſtanding this ſtatute, for indeed the ſtatute itſelf 
hath this exception, the benefit of clerg y not being had, 4 Co. 
Rep. 45. b. Migg's caſe, and this, tho an appeal were de- 
pending, whereunto the priſoner had not pleaded at the 
time of his acquittal. 4 Co. Rep. 45. b. Holcroft's cale. 
But the cafe of other appeals, as of robbery, rape, UW. 
are not within this ſtatute, and therefore auterfoits acquit 
upon an indictment within the year ſtands as at common 
law a good bar to an appeal of robbery, or any other of- 
fenſe other than murder or manſlaughter. 
And yet at this day the judges never faadiae to proceed 5 
upon an indictment of robbery, rape, or other offenſe, al- 
tho witlhn the year, and the reaſon is, becauſe appeals of 
robbery eſpecially are very rare, and of little uſe ſince the 
ſtatute of 21 H. 8. cap. 11. gives reſtitution to the proſe- 
cutor upon an indictment, as effectually as upon an appeal. 


C HAP. 


Wa) 
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CHAP. XXXII. 


Concerning the plea of auterfoits attaint or 
cConvict of the ſame felony, or any other 
offenſe. © 1 


IF 4. be indicted and convict of felony, but hath neither 
1 judgment of death, nor hath prayd his clergy, this is no 
bar of a new indictment for the {ame offenſe, if the firſt 
were inſufficient. 4 Co. Rep. 45. a. Vauxe's caſe, and it 
ſeems, tho it were ſufficient, yet it is no bar without clergy | 
or judgment; but if he had his clergy allowd him, auterfoits 
convi and had his clergy is a good bar to an indictment, 
or an appeal for the {ame crime, and fo remains at this day, 
' notwithſtanding the ſtatute of 3 H. 7. cap. 1. 4 Co. Rep. 
JJ%%%/ ⁵⁵(——... 88 
And ſo it is tho he prays his clergy, and the court will 
adviſe upon it, tho the clergy be not actually allowd. () 
4 Co. Rep. 46. a. Holcroft's caſe. Co. P C. cap. 57. 3 
Auterfoits attaint de meſme felonie, tho upon an inſufficient 
indictment, was at common law a bar to appeals, as well as 
indictments of the ſame offenſe. 4 Co. Rep. 45. a. Vauxe's 
caſe, and remains ſo ſtill at this day in all caſes but in 
appeals of death, which is alterd by the ſtatute of 3 H.7. 
. 
215 A. be attaint of felony by outlawry, yet, if he reverſe 
the outlawry, he ſhall be put to anſwer the ſame felony, and 
plead to the indictment, whereof he was outlawd ; but if he 
reverſe the outlawry for this error, becauſe he was auterfoits 
acquit for the ſame felony, (which, as before is ſaid, is aſ- 
ſignable for error,) he ſhall be diſcharged of the indictment, 


for it ſtands as well a plea to the indictment, as an error in 
the outlawry. 


1 


(#) See the caſe of Armſtrong and Liſle, Kel, 103. 104. 
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If A. be indicted of piracy and refuſing to plead hach 
judgment of peine fort & dure, and by the general pardon pi- 
racies are excepted, but the judgment of peine fort & dure is 
pardond by the general words of all contempts, quere, whe- 
ther he may be arraigned for the ſame piracy, but by the 
better opinion he may be arraigned of any other piracy com- 
mitted before that award. 14 Elix. Dy. 308. a. 
If 4. be attaint of treaſon or felony by outlawry, yet he 
| ſhall not be de novo indicted or appeald for the ſame felony 
till the outlawry be reverſed, for auterfoits attaint of the 
ſame felony is a good plea. Co. P. C. 2 I 3. 

| Auterfoits attaint de murder is a VO. you to an indict- 
ment of petit treaſon. 

If 4. had been indicted at common law of felony, and 
had judgment of death, yet he may notwithſtanding his at- 
tainder be arraigned for treaſon committed before the felony 
for the advantage of the king, who is to have the eſcheat, 
but not for a treaſon committed after the felony. 1 H. 6. 
5. b. Stamf. P. C. Lib. II. cap. 37. fol. 107. b. But in 
this my lord Coke differs from Stamford, and ſaith that for 
a LO committed after he ſhall be arraigned. Co. P. C. 

„21 , (%% 

1 A. commit divers robberies, one upon B. another after- 

a er upon C. and afterwards another upon D. and _ 
bring ſeveral appeals, and he be attaint at the ſuit of B. 

he ſhall be put to anſwer to the appeals of C. and D. for 8 
benefit of the reſtitution of their goods. Stamf. ubi ſupra. 
And if there be an indictment and attainder at the pro- 
ſecution of B. yet quere, whether after at the proſecution 
of C. he may not be put to anſwer an indictment at his pro- 

ſecution to have benefit of reſtitution upon the ſtatute of 
21 H. 8. cap. 11. Stamf. Lib. 3. cap. 10. 

It ſeems in that caſe there may be an inqueſt of office to 
inquire of the robbery of C. ſo as to intitle him to reſtitu- 
tion without arraigning the party upon the indictment of C. 


—_— ER 


(a) The caſe in 1 H.6. 5. B. was of a therefore rather makes againſt Stanfird 
treaſon ſubſequent to the felony, and in fayour of lord Coke's opinion. 


vi 
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If 4. commit ſeveral felonies and be attaint for one of 
thoſe felonies, and the king pardon that attainder and the 
felony, for which he was attaint, if he be after indicted or 
appeald for the ſame felony, he may plead his attainder, 
and it will be no good replication to — he was pardoned 
after. 

But yet he may be indicted or appeald 45 the other fe- 
lonies, and if he plead his former attainder, it is a good re- 
plication to ſay he was pardoned after, whereby he is now 
reſtored to be a perſon able to anſwer to thoſe offenſes. 
6 H. 4. 6. b. 10H. 4. Coron. 227. vide contra Co. P. C. p. 213. 

And ſo if a perſon attaint commit a felony after, and be 
pardoned the firſt felony and attainder, yet he ſhall be put 
to anſwer the new felony. 6 H. 4. 6. L. | 

If 4. commit ſeveral felonies and be convict for one of 
them, but no judgment of death nor clergy given him, he 
may be indicted for all thole former felonies. Stam. ub; : 
upra. 
1 But if he had been ce for any one ie felony, and prayd 
his clergy, and read and been deliverd to the ordinary, he 
ſhould never be arraigned for any of thoſe former felonies. 
And it ſeems by the better opinion, that if he had prayd his 
clergy, & tradito ei libro legit ut clericus, but no award ef 
tradarur ordinario, yet he ſhould not be arraigned for any 

felony committed before his clergy allowd, for it was the 

fault of the court, that they did not award tradatur ordina- 

rio. 4 Elix. Dy. 211.6. Co. P. C. cap. 57. 
And the reaſon is, becauſe the ſtatute of 25 E. „ 4 
pro clero enacts, that he ſhall be arraigned of all his offenſes 
together, and then deliverd to the ordinary, and therefore * 
once deliverd to the ordinary, all his capital offenſes com- 
mitted before are in effect diſcharged, and therefore at leaſt 
before the priſoner departs from the bar after his clergy al- 
lowd, he mult be indicted, or otherwiſe he 1s for « ever diſ- 
charged. 

But for any felony 1 after conviction and clergy 
allowd, he may be indifted and arraigned, but not if he 
ſtands attainted and unpardoned. 

Vol. II. tt But 
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But at this day that old law concerning the diſcharge of 

offenſes by clergy allowd is alterd. 
By the ſtatute of 8 Elix cap. 4. it is enacted, “ Thar if 
any perſon admitted to his clergy ſhall before ſach his 
admiſſion have committed any offenſe, whereupon clergy 
is not allowable by the laws and ſtatutes of this realm, 
< and not being thereof indifted and acquitted, convicted 
cor attainted, or pardoned ſhall and may be indicted or ap- 
« peald for the ſame, and put to anſwer, as if no ſuch ad- 
0m million to clergy had been. 

And by the ſtatute of 18 Fliz. rap. 7. delivery to the ; or- 
dinary i is taken away, and burning 1 in the hand wholly ſub- 
ſtituted in lieu thereof, and that every perſon admitted to 
his clergy ſhall anſwer ſuch felonies or offenſes, as he ſhould 
| have done, if he had been deliverd t to the ordinary and 

made his purgation. 5 
So that now clergy doth diſcharge all offenſes precedent 
within clergy, but not ſuch other offenſes, as are out of the 
benefit of clergy 
There Wa one ſpecial kind of inter fot acquit of an- 
other perſon, than he that pleads it, which I ſhall mention 
and ſo conclude this chapter. 

The acceſſary upon his arraignment may plead the ac- 
quittal of the principal. 

A gaoler arraigned for the voluntary eſcape of a pri- 
ſoner for felony may plead the acquittal of the felon of 
the principal Hons, and ſo may the reſcuer arraigned g 
upon an indictment for reſcue of a felon, and that is the 
reaſon, that the gaoler and reſcuer ſhall never be arraigned 
till the principal felon be tried and convicted, becaule if 
he be acquitted, the gaoler or reſcuer cannot be gulty of 
felony. 

If 1 ſteal the goods of B. and break priſon, A. may be 
arraigned for the felony of breaking the priſon before the 
arraignment upon the principal felony, but if 4. be ar- 
raigned upon the principal felony and acquitted before con- 
viction of the felony for breaking the priſon, A. may plead 
this acquittal, for OT that felony is parent before his 

3 con- 
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conviction, this was Mrs. Samford's caſe in Kent for ſtealing 
the goods of the earl of Leiceſter (). 
To conclude this whole matter of auterfoits acquit, convict 
or attaint theſe things are to be obſerved. 1. The part 
that pleads the record mult plead it ſpecially ſetting forth 
the record. 2. He muſt either ſhew the record ſub pede f- 
gilli, or have the record removed into the court, where it is 
pleaded by certiorari, or if it be a record of the ſame court 
| muſt vouch the term, year and roll, for the record is part 
of his plea. 3. He muſt make averments, as the caſe ſhall 
require, as that he is the {ame perſon, that it is the ſame 
_ offenſe. 4. No iſſue {hall be taken upon the plea of nul 
tiel record, becauſe it is pleaded in court, but the king's at- 
torney may have oyer of the record. 5. The averments are 
iſſuable. 6. If iſſue be taken upon them, they ſhall be 
tried by the jury, that is returned to try the priſoner by 
the ſtatute of 22 H. 8. cap. 14. 7. He, that pleads theſe 
pleas, muſt alſo plead over not guilty to the felony, for if the 
| pleas be adjudged againſt him, yet he ſhall be tried upon the 
wor gutley. — Vͤ„ͤU,Sñ 


CHAP. XXIII. 


- Concerning pleas to the felony, viz. Not 
WY ous 3 


Regularly, where a man pleads any plea to an indictment 
EX or appeal of felony, that doth not confeſs the felony, 
he ſhall yet plead over to the felony in favorem vite, and 
that pleading over to the felony is neither a. waving of his 
ſpecial plea, nor makes his plea inſufficient for doubleneſs. 
22 E. 4. 39. b. , 

5 — | And 

(*) Vide ſupra, Part I. p. 612. 
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| And therefore, if he pleads any matter of m to the 
writ or indictment, or pleads auterfoits convict, or auterfoits 
acquit he ſhall plead over to the felony ; and altho he doth 
it not upon his plea, but his plea be found or tried againſt 
him, yet he ſhall not be thereby convict without FR 


to the felony and trial thereupon. 22 E. 4. 39. b. 


But if a man plead to the juriſdiction of the court, as if 


an indictment of rape be found before the ſheriff in his Tuyn 
and deliverd to the juſtices, becauſe the ſherift hath no jurif= 
diction to take an indictment of rape, the priſoner may 
| plead to it without anſwering to the telony, thus it was 


done, 22 E. 4. 22. b. which was one Wheeler's caſe; fo if 

the juſtices of peace ſhould arraign one for treaſon. 
Or if a man plead a plea, that confeſſeth the fact, as a 

releaſe in an appeal, he ſhall not plead over to o the felony. 


22 E. 4. 39-0. 9 H. g. By 


Bur yet even in that caſe it ſeems to me, chact he may, if he 
pleaſe, plead over to the felony not guilty, and accordingly it is 


held by Markham, 7 E. 4. 15. 4. in caſe of a releaſe. 


If 4. be indicted of felony and plead the king's pardon, 
for inſtance, if the indictment be of murder, and the party 
plead a pardon of felonies, or the like, he ſhall not need to 


| pee over to the felony, becauſe it {wits not with his plea. 


And yet, if the pardon upon a demurrer of the king's 
attorney, or upon adviſement of the court be adjudged in- 
ſufficient, the party ſhall not be thereupon convict, but 


| thall be put to plead to the felony and be tried for it, and 


yet the pleading of the pardon i is a kind of confeſſion of the 


fact, but yet in favorem vite the party ſhall be put to an- 
ſwer the felony (); and thus it was done in the caſe of Rut- 


taby, (f) who 55 indicted for murder in Durham, and the in- 


dictment removed by certiorari into the king's bench, and 


there he pleaded the king's pardon of murder, which for 
ſome defects was adjudged inſufficient to pardon him. 
He was thereupon remanded, and the indictment remit- 


ted, and tried for the fact in Durham, and, as I have heard, 
acquitted. Hill. 1653. 


op And 
(*) Vide ſupra, P. 239. (f) Vide ſupra, Part I. P. 467, Part II. P. 21%. 
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And regularly in all caſes of felony or treaſon, where a 
man pleads a ſpecial matter; tho he conclude his plea with 
not guilty to the felony, or do not conclude it fo, yet if his 
plea be tried or found, or ruled againſt him, he ſhall be 
put to his plea of not guilty and be tried for the felony, for 
tho a man ſhall loſe his land in ſome caſes for milplead- 
ing, yet he ſhall not loſe his life for miſpleading. Stamf. 
P. C. Lib. II. cap. 34. fol. 98. b. % gots 
And therefore the book of 14 E. 4. 7. 4. that faith, if the 
appellee demurs, and it be judged againſt him, it is peremp- 
tory, and he {hall be executed, mult be underſtood cum gra. 

no ſalis ; and therefore Brook in abridging it. B. Peremptory N f. 
makes a doubt of it, . 

But the true difference ſeems to be this, if a perſon be 
indicted or appeald of felony and he will demur to the ap- 
peal or indictment and it be judged againſt him, he {hall 
have judgment to be hanged, for it is a confeſſion of the in- 
dictment, and indeed a wilful confeſſion, for he may have 
all the advantages of exception to the inſufficiency of the 
indictment or appeal by way of exception either before his 
plea of not guilty, or after his conviction and before judg- 
ment, as he might have by demurrer, and in caſe of his de- 
murrer no judgment of peine fort & dure can be given, be- 
cauſe the demurrer is a plea, and thus the book of 14 E. 4. 
J. a. and 7 E. 4. 2 9. a. are to be underſtood, and accord- 

ingly 2 Co. Inſt. 178. ſuper ſtat. Weſtm. 1. cap. 12. 

But if the priſoner pleads in bar, and concludes, as he 
ought to the felony, or plead a pardon, where he concludes 
not to the felony, and the attorney general demur, and he 
join in demurrer, and it be adjudged againſt the priſoner, 
yet he ſhall be put to anſwer the felony, for this demurrer 
is no confeſſing of the indictment, and it is all one, as if his 
plea were found againſt him by the jury, or by certificate 
of the biſhop, which yet is not ſo peremptory (a) but he 
ſhall be after tried for the felony. Stamf. P. C. Lib. II. cab. 
24. fol. 98. . | 


Vol. I. UÆilll 
5 (a) Sce 14 F. 4. 7. a. | 
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If 4. be indicted of murder and he hath the king's par- 
don of manſlaughter, if he be arraigned upon the indict- 
ment for murder, he muſt not plead generally not guilty, for 

then he waves his pardon, but he mult confeſs the indiQ- 
ment as to manſlaughter, and plead thereunto the king's 
pardon, and as to the murder, viz, interfection ex malitia 
 precogitata he is to plead not guilty, and if he be found guilty 
of murder, he ſhall have judgment, if acquit of the mur- 
der, then his plea {hall be allowd, and thus I directed it in 
Sir Thomas Pettus's caſe in Norfolk about 24 Car. 2. and it is 
purſuant to the direction of the ſtatute of 13 R. 2. cap. 1. 
which requires, that before the pardon allowd it {hall be in- 
quired by the country, whether the party were {lain of ma- 
lice prepenſe, and if fo, the pardon to be diſallowd. 

Now the plea to the felony conſiſts of two parts, wiz; 
1. The iſſue of not guilty, whereunto the clerk joins iſſue cul. 

priſt. 2. The putting himſelf upon the country, when the 
clerk demands how he will be tried. 

If either of theſe fail, it is in law a ſtanding mute, 
whereupon in caſe of felony he is put to his penance, and 

in caſe of treaſon he hath judgment, as upon a nibil dicit, 
and ſo is attainted. 14 E. 4. 7. 4. | 
In caſe of an indictment of felony or treaſon there can 
he no juſtification made, as a man cannot plead, that what 
he did was ſe defendendo, or in his defenſe againſt a burglar 
or robber, tho it amount in truth to no felon 5 

And the reaſon is, becauſe the indictment ſuppoſech i in 

| treaſon, that the fact was done proditorie & contra ligeantis 
ſus debitum, and in felony, that the fact was done felonicc, 
which is the point of the indictment, and mult be anſwerd 
directly, but upon not guilty pleaded he {hall have the advan- 
tage of all ſuch defenſes, as he can make to acquit himſelf 
of the felony or treaſon, and may give all his ſpecial defenſe 
in evidence, tho the matter of fact be proved upon him, 
and fo it is the moſt advantageous plea for the priſoner. 

If dureſs and compulſion from others will excuſe him or 
his own neceſſary defenſe in ſafe-guard of his life, or any 
other matter, the } jury upon the general iſſue ought to take 

2 notice 
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notice of it, and to find their verdict e as effec- 
tually, as if it were or could be ſpecially pleaded. 

And now we have brought the priſoner to his trial, 
; wherein we ſhall now proceed. And theſe trials of priſoners 
are of two kinds, viz. by battle, or by the jury. 

The former doth not concern mdictments, for therein 
there is no trial by battle, but concerns only appeals and 
approvers, and I ſhall therefore deter the diſcuſſion of trials 
by battle, till I come to conſider of appeals in the end of 

this book, and 8 to the buſineſs of trial 91 jury. 


0 H A P. XXIV. 


7 ouching the trial of offenders by jury, 
e and firſt, the e 


Aver che 1 hath pleaded and 5 Nane upon the 
country, the next thing in order of proceeding is the 
trial of the offender. _ 
And therein theſe things will be neceſſary to be 0068 
derd. 1. The proceſs, that brings in the jury to try the 
priſoner. 2. The return to be made of them, and of what 
nature and quality they ought to be. 3. What is to be 
done, if they appear not, or be challenged off. 4. Concern- 
ing the challenge of the king, or of the priſoner unto them, 
if they do appear. 5. The trial and allowance, or diſal- 
lowance of the challenge. 6. The order of the [wearing of 
the jury. 7. The evidence to be given to the jury, what, 
and how, and in what manner. 8. The demeanor of the 
jury before and at the time of the delivering of the verdict. 
9. The verdict itſelf, how to be given and orderd by the jury 


and by the court. 10. What is to be done in caſe of miſcar- 


riage 
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riage 4 the jury either in their verdick, or the circum- 


ſtances that attend it. 
1. And firſt therefore I will conſider what, and how pro- 


ceſs is to iſſue to bring in the jury. 


And this will be various according to thoſe courts or ju- 
dicatories, wherein the priſoner is to be tried, viz. 1. In 
the king s bench. 2. Before commiſhoners of oyer and ter- 


miner. z. Before juſtices of gaol-delivery. 4. Before ju- 
ſtices of peace, for thele are the uſual tribunals, where mat- 


bans of this nature are determind. 


Therefore, as to the king's bench. 
if the offenſe be committed in the county, where the 
king's bench fits, and the indictment be originally taken in 
the king's bench, and the priſoner arraigned there, the court 
may proceed de die in diem in the term-time, and there 


needs not ſifteen days between the teſte and return of the ve- 
nire fac. to bring in the jury. 9 Co. Rep. 1 18. ö. one. San- 
chars caſe. 


And the ſame law is, if the offenſe be n in the 
ſame county, where the king's bench ſits, and the indict- 
ment be taken before juſtices of peace of the ſame county, 


and removed into the king's bench by certiorari, and the pri- 
Toner be there arraigned and plead, 


But if the offenſe be committed, and the 1 
taken in another county, than where the king's bench ſits, 
and it be removed into the king's bench by certiorari, ad | 
the priſoner be there arraigned and plead, there mult be 
fifteen days between the teſte and return of the venire fac. 


or other proceſs, Lord. Sanchar's caſe, 9 Co. Rep. ubi ſupra. 


The venire fac. as all other proceſs of that court, iſſues in 


the king's name under the ſeal of the court and teſte of the 
chief juſtice, and always ought to bear teſte after the iſſue 
joined between the king and the priſoner. 


2. As to the commiſſion of oyer and terminer. Tho 
there goes out a general precept in the name of three or 
more of the commiſſioners, and under their ſeals fifteen days 
before their ſeſſion dire dec to the ſheriff to return twenty- 


four jurors to try the iſſue between the Ling and the pri- 


x loners 


— 
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| ſoners to be arraigned, yet this is but preparatory, and to 
have a jury in readineſs; for after the priſoners arraigned 
and pleaded to the country a precept ought to iſſue to the 
ſheriff in nature of a Venire facias, which may bear teſte the 
ſame day, that the priſoners plead, commanding the ſheriff 
to return twenty-four, Tc. to try the iſſue upon ſuch a day, 
and this precept mult be in the names and under the ſeals 
of the commiſſioners or three of them, whereof one of the 


| quorum, 4 Co. Inſtit. cap. 28. ” 164. and not. Dey by an a- 
ward upon the roll. 

Or they may make their precept returnable the ſame day 
that the priſoner pleads, viz. ad horam primam poſt meridiem, 
Cc. for jultices of oyer and terminer may take their indiCt- 
ment, and arraign the priſoner and try him the ſame day, 
againſt the opinion of 22 E. 4. Coron. 44. as appears by the 
precedents cited 4 Co. Inſtit. ubi Jopra, and by common expe- 
TIES: - 

If they make their precept returnable any 27 after, 
as for inſtance the ſecond day of the ſeſſions, they mult not 
only make an adjournment, but record the adjournment, 
or elſe it will be intended returnable after their ſeſſions, for 
the ſeſſions is intended only the firſt day and no longer, 
_ an adjournment be entred. 

Juſtices of gaol-delivery , after the es bath 
leaded, may take his pannel from the ſheriff without ma- 
king any precept to him, 4 H. 5. Enqueſt 55. 4 Co. Inſtit. 
cap. 30. p. 168. the reaſon given is, becauſe juſtices of gaol- 
delivery ſend out a general commandment to the ſherift be- 
fore Their ſeſſion to return juries againſt they come, o- 
therwiſe it is, where they have a 88 commiſſion per 
Hanf. 

But this is not the reaſon, for ſo it is done by juſtices of 
oyer and terminer and juſtices of peace, and yet they make 
lpecial precepts of venire fac. vide antea, cap. 3. | 

4. juſtices of peace, as to the point of their precepts 
of venire fac. agree with juſtices of Mer and terminer, for 
they are as to this purpole commulloners of over and ter- 


miner, and may indict, arraign and try the fame day in 
Vol. II. XXX 


caſes 


— ** 
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all of felony, as it is agreed 4 Co. Inſt. p. 164. and ua 
Practice. 

Now there be certain general obſervations touching the 
proceſs againſt the jury. 

1. In all caſes, where the proceſs is by writ or precept, 
as well the award, as the writ or precept ought to mention 
truly the vine, from whence the Jury ſhall come, and where 
it is only by award without writ or precept, as in caſe of 
the juſtices of gaol-delivery, the award ought to mention 
the viſne, from whence the jury ſhall come. # 
As if a murder be ſuppoſed to be at D. the venire fac. 
ought to return a jury de vicineto de D 

If the murder be alleged apud aueem Briſtol, the venire 
fac. is moſt properly 1+ Briſtol, and it is good, becauſe a city, 
7 H. 4. 13. 4. Enqueſt 36. but if 1 it be from a 12 855 not a 
city, it muſt be de vicineto de DO. 
But tho it be a city, yet the venire fac. de vicineto civitatis 

Briſtol is good, tho it be alſo a county, as hath been often 
reſolved canes” the opinion of Stamford, Lib. III. cap. 4: 
fol. 154. . 

If the ſtroke be laid at B. and the death at C. in the Game 
county, the venire fac. muſt be de vicineto B. & C. becauſe 
both make the felony. 
hut by the ſtatute (a), where che ſtroke is in one county, 
and the death in another, the indictment ſhall be, where 

the death was, and the viſne ſhall be from the place, where 
he is alleged to die, for neceſſity, becauſe the procels 1 is not 
to go into the other county. 

If a murder be laid in quadam plated vocat. 8 in 
Þarochid Sancte Margaritz apud civitatem Welim. the wiſne ſhall 
be neither from Kings-ſtreet, becauſe it is alleged to be only 
Platea nor de vicineto civitatis Meſtm. but de vicineto parochie 
Sancte Margarite, becauſe more certain. 6 Co. Rep. 14.4. 4 
rundel's Cale. 

But if a murder be laid apud B. in parochit de C. the ve- 
nire fac. ſhall be de vicineto de B. becauſe more certain, for 
it mall be intended a vill or hamlet within a | pariſh, and by 

4 | common 


(a) 2 & 3 E. 6. cap. 24. 
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common intendment a pariſh may contain many ville Il Co. 
Rep. 25. b. Harper's caſe. 

But at this day by the ſtatute of 22 H. 8. cap. 2. made 
perpetual by 32 H. 8. cap. 3. if a forein plea be pleaded i in 
caſe of an indictment of felony, it ſhall be tried by the jury, 
that ſhould try the iſſue of not guilty, but in caſe of an in- 
dictment of treaſon, as I have before ſaid, that ſtatute takes 
not place, but it ſhall be tried by a jury of that place 01 or 
county, where the forein matter pleaded ariſeth. 8 

2. As to the number of the jury the venire fac. or pre- 
cept is only venire fac. twelve, but the ſheriff ought to re- 
turn twenty- four. 

But the general precept, that iſſues belvre a ſeſſions of 
gaol-delivery, oyer and terminer, and of the peace before 
mentiond is to return twenty-four, and commonly the ſhe- 
riff returns upon that precept forty-eight. 

But the award or precept to try the priſoner after he hath | 
pleaded is only venire fac. twelve, and twenty-four are re- 
turned by the ſheriff upon that pannel. 

. Touching the manner of the precept, writ, or award. 
if A. B. C. and D. be indicted for one felony or murder 
| before any juſtices, they may iſſue one venire fac. or ma) 
iſſue ſeveral venire fac. or precepts, or awards of that kind. 

If the venire fac. be joint, then if A. challenge twenty 
peremptorily, or challenge for cauſe, the jurors challenged 
thall be drawn againſt all, for each may have his ſeveral 
challenge, and the like, if it were in an appeal; ſo that, if 

there were eighty upon the pannel, they may be all chal- 
lenged off by their ſeveral peremptory challenges, which is 
a great inconvenience, and therefore in ſuch caſe they an- 
tiently uſed to ſever the priſoners, and ſo put them to chal- 
lenge apart, whereby they may poſſibly hit upon the ſame 
perſons. 9 E. 4. 27. b. 21 H. 6. 22. 4. 22 H. 6. 4. a. there- 
fore the beſt way is to make out ſeveral venire fac. and con- 
ſequently, if the pannel be challenged off, yet forty tales 
may be granted upon each venire fac. 

And if the venire fac. in an appeal be once granted ly, 
it cannot be afterwards ſeverd, neither can there be ſeveral 

tales, 


— — 
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tales, for if the venire foe be pgs the tales muſt be joint. 
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27 H. 6. 5 C6. 
And it ſeems, that in caſe of an 1 indictment, tho. it be 
the king's ſuit, if once a venire fac. iſſue joint, there cannot 
iſſue a ſeveral venire fac. nor a ſeveral tales, which in many 
caſes may much delay, if not fruſtrate the trial. 
But before juſtices of gaol-delivery, where there is no pre- 


cept but only an award, tho at firſt the award be joint, and 


the pannel accordingly returned by the ſheriff, and the pri- 
ſoners challenge peremptorily ſeverally, whereby there are 
not enough left upon the pannel to try them, and a tales is 
awarded returnable the next day, yet the court may ſever 


the firſt award and alſo the tales. Plow. Com. 100. a. b. Salis- 
burys caſe adjudged. | 


It is therefore conſiderable, whether the difference be⸗ 
tween the caſes of the old books and this be, that thoſe were 
of an appeal, which is the party's ſuit, and this of an 


indictment, which is the king's ſuit, or rather, (as I 


think,) becauſe this was in caſe of juſtices of gaol- delivery, 
where there is neither writ nor precept, but a command ore 
tenus, and when the record is made up, then an award 
upon the roll, which the juſtices may model, as they pleaſe, 


at any time before the trial, and requires not ſuch ſtrict 
formality as a writ. 4 H. 5. Enqueſ "7 8 5 


II. The ſecond general is touching the return of the ſheriff 


upon the precept, and the quality of the jurors. 


Upon the writ or precept, or command to the ſheriff hs 


_ ought to make the return, whether the place or viſne be 


within a franchiſe or not, and cannot return a mandavi bal- 
livo, as in ſome caſes of appeals, for here the writ is for the 


king, and therefore with a non omittas propter aliquiens liber- 


tate m. 
The writ ed him to return 3 liberos S le- 


gales homines de vicineto; they mult be, 1. Freemen and re- 
gularly freeholders. 2. Legales, without any juſt exception. 


And 3. They are to be de vicineto, but this is not neceſſarily 
required, for they of one {ide of the county are by law de 
vicineto to try an oſtenſe of the other fide of the county. 


4 But 
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But concerning the quality of the jurors more {hall be 
ſaid, when we come to conſider of challenges. 

The jurors returned by the ſheriff were at common law 
thoſe, that were to try the priſoners, but by the ſtatute of 
2 H. 8. cap. 12. all pannels returned by ſheriffs or their 
miniſters, (which be not between party and party,) before 
any juſtices of gaol-delivery, or of the peace, whereof one 

of the quorum, {hall be reformed by putting to, and taking 
out the names of the perſons impannelled, by diſcretion of 
the juſtices, before whom ſuch pannel ſhall be returned, and 
the pannels ſo reformed ſhall be good and lawful, and the 
ſheriff ſhall return the pannel io reformed upon pain 
e 

This ſtatute, which began to be ſer on foot 11 H 7. cap. 

2 4. hath much reformed many practices of theriffs | in pack» 
ing of juries in caſes capital. 
Note, tho the preamble of this ſtatute mention Ads 
N of 3 inquiry, the body of the act ſeems to extend to all pan- 
nels, as well of the petit jury, as of the grand inqueſt, and 
ſo it hath been conſtantly practiſed, for if a priſoner be ar- 
raigned before the judge, that fits upon the crown-ſide, it 
hath been always uſual for the judge to ſend for à jury to 
the judge of niſ prius, and when the jury is brought, the 
ſheriff returns them between the king and the priſoner, 
which is by virtue of this ſtatute. 
Where the jury mult be de medietate lingua, 4 other 
matters relating to the quality of the jurors will be con- 
ſiderd, when we come to conſider of challenges. 
III. The third general is to conſider what is to be done, 
if the jury appear not, or be ſo challenged off, that there 
are not enough upon the pannel to try the priſoner. 

If the proceſs be in the king's bench, and the jury fill 
not, or be challenged off, that there are not enough to try 
the priſoner, there ought to iſſue a diſiringas juratores, and 
a command to return tales. 55 

But if the whole jury be challenged off then a new v 
nire facias, and if none of the jury appear, then a d:/tringas 

juratores ſhall iſſue, and no tales. 
e N Eut 
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Bur if ſome of the jury appear, but not a full jury, or 
if ſo many of them, that appear, are challenged off, that 
there remains not a full jury, a diſtringas {hall iſſue with a 
tales. 
If a full jury appear, and before they : are corn one of 
them die, ſo that there remains not a full jury, a tales ſhall 
be granted, and ſo it is, if one juryman dies after he be re- 

turned and {worn. 12 H. 4. 10. 4. 20 E. 4. 1 1. 6. 
If a tales iſſue, and they do not appear full, or be chal- 
lenged off, ſo that thoſe, that appear upon the principal 
| pannel and tales make not up a full Jury, another tales 
may be granted. 14 H. 7. 1.6. 
In caſe of felony a rales may be granted of a greater 
number than the principal pannel in reſpect of challenges, 
ſo that there may be forty tales or more. 14 H. 7.7. but if 
ſeveral ſucceeding tales be granted, the latter maſt be leſs in 
number than that which was next before, unleſs the ar- 
ray of the preceding tales be quaſhed, and then the number 
of the next may equal it. 20 H. 6. 40. 4. 8 
Ihe times between the teſte and return of the tales muſt 
be (as it ſeems,) as in the principal venire fac. vi if the 
indictment be in a forein county and removed into the 
| king's bench, fifteen days, if in the ſame county, de die in 
diem. 
If the indictment be before 1 of over and terminer, 
the tales, as well as the principal pannel, ought to be by pre- 
cept in the names of three of the juſtices, and may be made 
returnable de die in auen, or de hora in horam of the lame 
ay. -- | 
SIR" as to all aur matters they reſemble the proceed» | 
ings in the king's bench, viz. the number, the manner, 
and times of granting it, and ſo need not be repeated. 
Before juſtices of aol. delivery this learning of tales is 
not of much uſe, becauſe there is no particular precept to 
the ſheriff to return either jury or tales, but the general 
precept before the ſeſſions and the award, or command of 
the court upon the plea of the priſoner. 4 H. 5. Enqueſt 55. 
Samf. P. C. Lib. III. cap. 6. fol 155. be 
I And 


emer ewe cats 
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And yet, vide Plow. Com. 100. 4. in Salisbury's caſe before 


juſtices of peace and patina be a tales granted return- 
able the next day. 


CH A P. XXXV. 


Concerning. challenges, and firſt, of per- 
emptory challenges. 


(alles in reſpe&t of the parties taking 3 are of 
two kinds. 1. Challenges by the priſoner. 2. Chal- 
lenges by the king. . 
Challenges by the priſoner are of two: kinds. 1. With- 
out caule how, which are commonly called peremptory 
challenges. 2. With cauſe ſhewn, which again are of two 
 lorts. 1. Of the array. 2. To the poll. 

In this chapter I ſhall conſider peremptory challenges 
what they are, and what is to be done upon them. 

By the common law, if a man were outlawd of felony 
or treaſon, and brought a writ of error upon the outlawry, 
and afligned ſome error in fact, whereupon iſſue was join- 
ed, he ſhould not challenge peremptorily or without caule. 
Kam P. C. Lib. II. cap. 7. fol. 158. 4. 

Ihe like law ſeems to be, if As had pleaded any forein 
plea | in bar or in abatement, which went not to the trial of 
the felony, but of ſome collateral matter only. 

But if a man be indicted or appeald of treaſon or fe- 
lony, and plead not guily, or plead any other matter of 
fact triable by the ſame jury, and plead over to the felony, 
becauſe his life is now at ſtake he might challenge per- 
emptorily and without cauſe any jurors under the number 
of three whole juries, namely thirty-five of the jurors 5 
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turned, and they are to be inen out of the pannel; 

and this was in favorem viteæ, Moore 12. 
And if twenty men were indicted for the ſame olfenſe, 
tho by one indictment, yet every priſoner ſhould be al- 
lowd his peremptory challenge of thirty-five perſons. 9 E. 4. 
27. b. 

"0 if there were but one venire fac. awarded to try 
them, the perſons. challenged by any one ſhould be with- 
drawn againſt them all. 9 E. 4. 27. Plow. Com. 100, Salis- 
bury's caſe. 

But if he had peremptorily challenged above thirty-five 
perſons, and inſiſted upon it, and would not leave his chal- 
lenge, then in caſe of an indictment of high treaſon, it a- 
mounted to niþhil dicit, and judgment of death ſhould be 
given againſt him. 

But in caſe of petit treaſon or ſelony the FRY IRE was an- 
tiently put to peine fort & dure, as declining the trial by law 
appointed, the conſequence whereof was only the forfeiture 
of his goods, but it amounted to no attainder, and conſe- 
quently no eſcheat of his lands; vide 14 E. 4. 7. a. Plow. Com. 

262. b. and thus the practice was until the beginning of 

H. J. vide 17 Ax, 6.17 E. z. 23. 4. 

But afterwards by the advice of all the judges of both 
| benches it was reſolved, that the party ſo peremptorily chal- 
lenging above thirty- five ſhould have judgment of death, and 
it amounted to an attainder, 3 H. 7. 12.4. Co. P. C. 227, 
228. for having pleaded to the felony, and put himſelf upon 
the country here could be no ſtanding mute, and therefore 
the judges reſolved on this courſe, as moſt conſonant to 
law, to be practiſed in all circuits. 3 H. 7. 12. 4. 

But for all this the better opinion of latter times, as well 
as of former is, that the judgment in caſe of ſuch a peremp- 
tory challenge of above thirty- five at the common law before 
22 H. g. in caſe of felony was not an atrainder but only pe- 
nance according to the reſolution of the judges in tlie time 
of E. 4. mentiond by Huſſey 3 N. J. 1 2. a. Stainf. P. C. Lib. II. 
cap. 61. fol. 150. b. San, 2 46. 4. Plow. Com. 262. b. 


per Weſton. 2 
i | And 


RR 


_ 
— 


Hiftoria Placitorum Coronæ. 269 


— 


And in this caſe the jury it ſeems was not to be ſworn, 
but the judgment was given ſingly upon his peremptory 
challenge. 

And yet, if a priſoner plead not guilty, and put himſelf 
upon the country, and the priſoner challenge peremptorily 
under three juries, viz. thirty-five, whereby the jury re- 
mains, and a tales is granted, and the jury appears, and the 
priſoner then ſtands mute, yet the jury ſhall paſs upon him 
upon his plea of not guilty, which he had before pleaded. 1 5 
E. 4. b. 

* by the ſtatute of 22 H. 8. cap. 14. it is enacted, 
“ That no perſon arraigned for petit treaſon, murder, or 
* felony be admitted to any peremptory challenge above 
„the number of twenty, this act was continued until 
85 32 H. 8. cap. 3. and then made perpetual. 

By the ſtatute of 33 H. 8. cap. 2 3. it is enacted, © That 
in caſes of high treaſon, or miſpriſion of treaſon, peremp- 
« tory challenge ſhall not be allowd. 
But notwithſtanding theſe ſtatutes, by the ſtatute of 1 2 
2 P. & M. cap. 10. enacting, That all trials for any trea- 
ſon ſhall be according to the due order and courſe of the 
common law,” peremptory challenge of thirty-five or 
under is at this day allowable in cafes of high treaſon ard 
petit treaſon. Co. F. C. 227. Stamf. P. C. Lib. 3. cap. 7. fol. 
18. 4. 
And conſequently all the conſequences thereof, namel 

the attainder of the priſoner, that peremptorily challengeth 
above thirty-five in an indictment of high treaſon or petit 
treaſon, ſtand as at common law. 

But as to all murders and other felonies the FIND of 
22 H. 8. cap. 14. taking away the peremptory challenge of 
above twenty ſtands in force. Co. P. C. 227, 228. 

But then ſuppoſe the priſoner in caſe of felony peremp- 
torily challenges above twenty, what ſhall be done? ſhall 
judgment of death be given, as Where he challenged above 
thirty-five at common law? and it ſhould ſeem by the o- 
pinion of former times it ſhould. 
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For the ſeveral ſtatutes, that oult clergy in caſe of chal- 
chal- 


lengi 
ging above twenty, import, that by ſuch challenge th 
e 


party ſhould be convict, otherwiſe clergy were needleſs to b 
e 


ouſted upon ſuch challenge, as 25 H. 8. cap. 3. vid 
vide 11 Co. 


Rep. Poulters caſe 30 b. 4 & 5 P. & M. cap. 
CAP. 4. 


B 
ut yet, if he 1 above ys as the law ſtand 
8 


b 


Or 


two reaſons. 1. B 
. 3 the Ren 
e daß ue 
no pro- 


viſion to attaint the felon, if he challenge above th 
e num- 


H. 8. are, That he be : 
, not admitted to chall 
of twenty, ſo that, if he challenge hn ee, e unter 
pto- 


rily, his challenge ſhall be only difallowd. Co.P.C. c b. 
T. C. CAP, 102. 


„227, 228. 


* A. b 
e indified and ad plead not guilty, the] jury appears, be 


torum, 2 . ae nd the jury appear, the e 
, er may 


challenge perem 
ptoril any of th 
lend for nals. of 24 7 Ay " 3 = chal- 
1 4 H. 7. 


19. 4 f 
9. a. for it is poſſible a new cauſe of challenge may inter- 


vene after the former {we 
arin R. 
challenge him for cauſe, he maſt ſew a Cake here 4 
nd af- 


ter the former ſwearing, 


for inſtance fiftee 
| n ae ac . por HY 
for default of Mrors, and a 5d nth jo => 
es 18 


granted, he ſhall chall 

7 enge perempt 1 

Il up his number, viz, in caſe of 2 oo 
ve 


more, an 
, and in caſe of treaſon or petit treaſon twent 
nty more 


to make up his full numbe 
r of 
og: in the firſt caſe, and cirry-fire in Chu chal- 


CHAP. 
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CHAP. XXXVI. 


Concerning challenges for cauſe / in caſe of 
mudiciments for treaſon or felony. 


Oalere * cauſe | upon indictments are 1 two kinds] 
4 either for the king, or for the priſoner, and each of 
theſe are again of two kinds, either to the array, or to the 
poll. 

The king may challenge the array or the poll. 4 H. 7. 

3. b. Stat. 33 E. 1. Ordinatio de inquiſitionibus, but then he 
muſt ſhew cauſe of challenge, but he need not ſhew the 
cauſe upon his challenge to the poll, till the whole pannel 
be peruſed. Stamf. P. C. Lib. III. cap. 7. fol. 162.6, 

Challenges by the priſoner for cauſe ſhewn are of two 
Kinds, viz Either to the array or to the poll, but it is no 
principal challenge either to the array or poll, that the ſhe- 
riff or juror is of the king's wy; but he muſt conclude 1 to 
the favour. 3 H. 6. Challenge 17. 

If an alien be indicted or appealed of felony, tho the in- . 
dictment ought to be by a grand inqueſt of Engliſh, yet by 
the ſtatute of 28 E. 3. cab. 1 3. the trial ſhall be per medie. 
tatem lingua, viz. half the jury to be of aliens, except in 
caſe of felony by Bgyprians, within the ſtatute of 1 U 2 P. - 

M. cap. 4. a 
And this ſtatute extends to felonies, as well made after 
the ſtatute of 28 E. 3. as before, for the ſtature 1 is general 

all manner of inqueſts. 

And this ſtatute extended to trial of dies indicted of 
treaſon alſo, and fo the law ſtood till 1 & 2 B&M. cap. 
10, which "reſtored the common-law trial in treaſon, and 


conlequently ouſted medietas lingus. 1 Mar. Dy. 145-4 Shir= 
ley's caſe. Co. P. C. p. 27. 


If 


S 
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If upon an indictment of felony againſt an alien he plead 
not guilty, and a common jury be returned, if he doth not 
ſurmiſe his being an alien before any of the jury ſworn, he 
hath loſt that advantage, Dy. 304. 4. but if he allege, that 
he is an alien, he may challenge the array for that cauſe, and 
thereupon a new precept or venire facias ſhall iſſue, or an a- 
ward be made of a jury de medietate lingue. 21 H. J. 32.6. 

but it is more proper for him to ſurmiſe it upon his plea 
pleaded, and thereupon to pray it. 
It ſeems, that upon indictments of treaſon or felonies, 
the priſoner pleading not guilty there ought at common law 
to be four hundreders returned: vide Stat. 33 H. 8. cap. 2 3. 
that ouſted challenge for ſhire or hundred in caſes of trea- 
ſon, but _ ſtatute as to > treaſon | was 5 alterd by 1 2 P. 
M. cap. 1 

But the ws of 35 H. 8. cap. 6. requiring fn hundre» 
ders, and that of 27 EM. cap. 6. requiring only two hun- 
dreders in perſonal actions extend not to trials upon indict- 
ments of treaſon or felony. 

Yet I never knew any challenge for default of hundre- 
ders upon a trial of an indictment for felony or treaſon. 

Challenges to the poll for cauſe are many, as in other 
caſes, which I ſhall not mention at large, becauſe they are 
all gatherd up by my lord Coke ſuper Lit. $ 234. but ſhall 
only mention ſuch, as more 5 belong to capital 
cauſes. 

By the ſtatute of 33 H. 8. cap. 12. for treaſon or felony 
committed in the king's houſe and tried before the lord 
| ſteward all challenge except for malice is taken away. By 
the ſtatute of 2 5 E.3. cap. 3. it is enacted, © That no in- 
6 dicter be put in inqueſt againſt the py indicted, if he 
* be challenged for that caule. 

By the ſtatute of 2 H. 5. cap. 3. no man is to be ad- 
mitted in any inqueſt upon the 3 of the death of a 
man (a), unleſs he have lands or tenements of the value of 

-2 5 405. 
(a) That is to ſay in capital cauſes: the freehold, for by the common law it 


This ſtatute was introductive of a new was re uiſite, that a juror ſhould be a 
law only with reſpect to the roms of freehol r, lo that, tho this ſtatute be re- 


peald 
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40 5. per ann. above all charges, if he be challenged : And b 
the conſtruction of this ſtatute, 1. It muſt be land of that 
value in the {ame county 9 H. 7. 1. b. Again 2. He muſt 
not only be ſeiſed thereof at the time of the pannel made, 
but alſo at the time that he comes to be ſworn, otherwiſe 
he may be challenged 12 H. 7. 4. a. | 
And altho the ſtatute of 27 Eliz. cap. 6. hath raiſed it to 
41. per annum, yet that extends only to iſſues joined in the 
king's bench, common pleas, exchequer, and juſtices of aſ- 
ſiſe, ſo that it reacheth not to trials of felons before juſtices 
of gaol-delivery, oyer and terminer, or of the peace; but theſe 
trials ſtand as they did by the ſtatute of 2 H. 5. as to the 
value of jurors, vide ſtat. 33 H. 8. cap. 23, 
But yet by ſome ſubſequent ſtatutes the value of jurors 
freehold in caſes of trial of felony is changed, 7, 


their own right of 
the yearly value of twenty pounds or 
upwards over and above the reſerved 


peald by the general words of 1 E9 2 P. © ſeffion in land in 
& M. cap. 10. as to treaſon, yet ſome *© 
freehold was {till neceſſary, and ſo it wass | 
allowd in Fitzharris's caſe by Pember- © rent payable thereout, (or in the 
ton C. J. See Star. Tr. Vol. III. P. 263. © county of Middleſex upon any leaſes, 
__ notwithſtanding it was ruled otherwiſe in © where the improved rents or value a- 
the caſe of lord Ruſſe! by the ſame © mount to fifty pounds or upwards per 
judge, Stat. Tr. Vol. III. p. 634. and in © annum over and above all ground 
the caſe of Col. Sidney. Tbid. p. 736. © rents or other reſervations) may be 
which laſt reſolutions were declared to be © ſummoned or impannelled to ſerve on 
illegal by ſeveral acts of parliament. See “ juries in like manner as freeholders, 
1 V. & M. Seff. 2. cap. 2.) W. z. cap. 3. Oc. And that the ſheriffs of London 
See alſo Sir John Hawles's remarks on © ſhall not impannel or return any per- 
_ thoſe trials. Stat. Tr. Vol. IV. p. 169, © “ fon to try any iſſue in King's bench, 
P. 189. By 4& 5W.& M. cap.24. con- (Common Pkas, and Exchequer, or to 
tinued by 10 Ann. cap. 14. & 9 Geo. 1. © ſerve on any jury at the ſeſſions of 
cap. 8. tis not ſufficient, that a juror be a *© oper and terminer, gaol-delivery, or 
freeholder, but he muſt alſo have within “ ſeffions of the peace, but ſuch who 
the ſame county freehold or copyhold © ſhall be an houſholder within the 
lands to the clear yearly value of ten © faid city, and have real or perſonal 
pounds, and tho this ſtatute ſeems prin- © eſtate to the value of one hundred 
_ Cipally to regard counties at large, yet it “ pounds, and that no perſon ſhall be 
hath been allowd to extend to trials in “ impanneld or returned to ſerve on an 
London for high treaſon. Francia's caſe. © jury for the trial of any capital of- 
Stat. Tr. Vil. VI. p. 58. and Layer's “ fende, who ſhall not be qualified to 
caſe Star. Tr. Pol. VI. p. 245. See the “ ſerve as a juror in civil cauſes; and the 
ſtatutes of 3 Geo. 2. cap. 2 5. & 4 Geo. 2. © ſame matter and cauſe alleged by way 
cap. 7. made perpetual by 6 Geo. 2. cap. of challenge and ſo found ſhall be ad- 
37. whereby it is provided,“ That all © mitted as a principal challenge, and 
leaſeholders upon leaſes for the term *© 


the perſon ſo challenged may be ex- 
of 500 years Or More, Or for 99 years, cc 


amined on oath as to the truth of the 
or any other term determinable upon “ ſaid matter, | 


one or more lives of an eſtate in poſ- 


* 


ou 


«c 
1. 
«i 
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By the ſtatute o 8 H. 6. cap. ultimo upon a trial per me- 
dieratem lingue aliens need not have 40s. per ann. ſo defectus 
anni cenſis is no challenge as to the aliens, but ſtill it re- 
mains a good challenge as to the other half of the jury, chat 
are denizens. Stamf. P. C. fol. 160. b. 
Hy the ſtatute 23 H. 8. cap. 13. upon trials of felony or 
murder in cities or boroughs a citizen or burgher worth 
401. perſonal eſtate may paſs, tho he have no freehold, 
but knights or eſquires OP there are not within this 
proviſion. | 5 
The ſtatute of 33 H. 6. cab. 2. concerning ident of 
perſons living in Lancaſhire refers not to trials. 
Buy the ſtatute 11 H. 6. cap. 1. a challenge is allowd of 
any perſon living in the ftews of Southwark, tho he be of 
ſuflicient freehold. 
When a priſoner ciellneah for cauſe he ought to ſhew 
his cauſe preſently (6), becauſe it is the king's ſuit, H 5. 
10. b. 38 4% 22. (c) but ſome books are, that he ſhall not 
ſhew cauſe till the pannel be peruſed 6 R. 2. Challenge 105. 
but he muſt ſhew all his cauſes together per 24 Elz. C. B. 
Bracket's caſe. 
If in a trial upon an indic ment of felony eleven be ſworn, 
and the twelfth challenged, whereby the inqueſt remains for 5 
default of jurors, and a diſtringas with a tales iſſue, and the 
jurors appear, ruled 1. The king ſhall not challenge any of 
the eleven ſworn, unleſs it be % a cauſe happened lince 
their {wearing ; if it happen before, tho not known till after, 
it ſhall not be allowd. 2. That the eleven, that were laſt 
{worn, ſhall not be now firſt ſworn, but they {hall be called, 
"as they happen in the pannel. M. 43 & 44 Flix B. R. 
I harton's caſe, Yelv. 2 
And the ſame law is for the challenge of the priſoner for 
cauſe, but he may challenge them peremptorily notwith- 


ſtanding chey were formerly ſworn, as before is ſhewn, 
p- 270. | 


Touching the trial of a challenge for cauſe mile to the 
poll, vide 05 Lit. P. 15%. 4. If a juror be challenged before 
3 — any | 

(5) Mo. 846. Luke and Clerk, (c) See Challenge 128, 


— 
—— 
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any juror ſworn, two triers ſhall be lated by the court, 
and if he be found indifferent and ſworn, he and the two 
triers {hall try the next challenge, and if he be tried indif- 
ferent, then the two firſt triers ſhall be diſcharged, and the 

two jurors tried indifferent {hall try the reſt. 
If the plaintiff challenge ten and the priſoner one, then 
he that remains ſhall have added to him one choſen by the 
plaintiff, and another by the priſoner, and they three {hall 
try the challenge. If {ix be {worn, and the reſt challenged 
the court may aſſign _ two of the lix {worn to try the 
challenges. 

If the array be challenged, it lies in the diſcretion of the 

court how it ſhall be tried, ſometimes it is done by two at- 

tornies, ſometimes by the two coroners, and ſometimes by 
two of the jury with this difference, that if the challenge be 
for kindred in the ſheriff, it is moſt fit to be tried by two 
of the jurors returned; if the challenge ſound in favour of 
partiality, then by any other two aſſigned thereunto by the 
court. 29 Elis. C. B. Leſter 8 caſe, Trin. 21 Fac. B. R. Loyd | 
and Williams (e). 
hut all this learning touching challenges to the poll, 

Whether peremptory or for cauſe, is intended of trials by 


——_— 


ordinary juries, not of trial by peers, for there no chal- 


lenge is allowable, for they are not only triers of the fact 
but in ſome reſpects judges. P. ) Car. 1. Caſus comitis Caſtle- 
haven, ( f ), but of this more hereafter, 


(e) 2 Rol. Rep. 363. ( Stat. Tr. Vol. I. p. 366, 


HAP 
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CHAP. XXXVII 
concerning evidence and witneſſes. 


Hs gone dhrovgh thoſe things, that are previous and 
preparatory to the trial, I come now to conſider the 
trial it ſelf by jury, and the things concomitant with it, and 
firſt concerning the evidence to be given to prove the pri- 
loner guilty. 
To give a full account of * of this kind there will 

be theſe things examinable. 1. The quality and qualifica- 
tions of witneſſes. 2. The manner of their teſtimony, 
what upon oath, and what without oath. 3. Thoſe evi- 
dences and examinations, that are in writing, what, and 
when allowable, and what not. 4. The things teſtified, 
and therein of preſumptions and ene evidences by 
the common law, and by acts of parliament. 5. What va- 


riance between the evidence and indictment maintains me ©: 


indictment. 
. Concerning the quality and competency of witneſſes 
to be produced. 

It is to be obſerved, chat chere be many circumſtances 
that diſable a juror or are ſufficient cauſes of exceptions or 
challenges of him, that are. not allowable ns ad a- 
gainſt a witneſs, 
Ihe exception of kindred is a good nk of challenge 
againſt a juror, but not againſt a witneſs, therefore the fa- 
ther may be a competent witneſs for or againſt his ſon, or 
e converſo, the maſter for his ſervant or e converſo. Theſe and 
the like exceptions may be to the credit or credibility of a 
witneſs, but are not exceptions againſt his competency. 

For that I may obſerve it once e for all, the exceptions to 
a witneſs are of two kinds. 1. Exceptions to the credit of 
the witneſs, which do not at all difable bim from being 


{worn, but yet may blemiſh the credibility of his teſtimony, 
3 and 


* 
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and in ſuch caſe the witneſs is to be allowd, but the credit 
of his teſtimony 1s left to the | jury, who are judges of the 
fact, and likewiſe of the probability or improbability, credi- 
= bility or incredibility of the witneſs and his teftimony, and 
theſe exceptions are of that great variety and multiplicity, 
that they cannot eaſily be reduced under rules or inſtances. 
2. Exceptions to the competency of the witneſs, which do 
exclude him from giving his teſtimony, and of theſe excep- 
tions the court is the judge, and of theſe latter kind of ex- 
ceptions I am here to treat. 

If a perſon be outlawd in a perſonal ation; it is a good 
cauſe of challenge againſt him as a juror, but yet he ſhall 
be ſworn as a witneſs notwithſtanding his outlawry. Co. ſuber 
Lit. §. 1. fol. 6. b. 

The common incapacities or gee eee of witneſſes 
are reckoned up by my lord Coke ubi ſupra, vis, 1. If he be 
attaint of giving, a falie verdict. 2. Or attaint Fe, a conſpi- 
racy at the king's ſuit, for then he is to have a villainous 
judgment and amittere liberam legem, otherwiſe it is if he 

be only attaint at the ſuit of the party: vide 24 E 3. 73.1. 

43 E. 3. 33. b. 4 Hy. Judgment 2 20. 3 11. 27 4, 

fx 59. 3. If he be convict of perjury. 4. Convict of a 
Z premunire. 5. Convict of forgery upon the e of 5 Elix. 
cap. 14. by [not] a conviction upon the ſtatute of 1 H. 5. 
cap. 3. 6. If he be convict of felony (a). And therefore it 
ſhould Fea that an approver ſhall not be {worn as a wit- 
neſs, if the appellee plead to the country, but only his ge- 
neral oath, that he taketh at the time of his becoming an 
approver, ſhall be taken, quod tamen quere, for this caſe dif- 
fers from the teſtimony of a perſon convict, for the ap- 
prover accuſeth himſelf as well as the appellee. 7. If by 
judgment he hath loſt his ears. 8. Or by judgment ſtood 
upon the pillory. 9. Or tumbrel. Co. P. C. 2 19. for they 
are thereby infamous. 10. Or been branded, en 
11. Or being a champion! in a writ of right becomes recreant 


Vol. II. 4B or 


(a) See Dangerfield's caſe in the trial collier, Stat, Tr. Fol. III. 2g. 35. Raym. 
of lord Caſtlemaiu, Stat. Tr. Vol. III. p. 369. 
42. Raym. 379. and the trial of His. 


— 2 — — 
* 
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or r cownrd, for theſe render a perſon infamous, ſo that he 


78 Hiſtoria Placitorum Corona. 


loſeth liberam legem. 
But " in theſe exceptions theſe things are to be ob- 


ſerved. 1. That he thar allegeth this exception ought to 
thew en a copy of the record atteſted or vouch the roll in 


court. 2. That if the king pardon theſe offenders, they 
are thereby renderd competent witneſſes, tho their credit is 
to be ſtill left to the jury, for the king's pardon takes away 


panam & culpam in foro humano, M. 12 Fac. B. R. Cudding- 
ton & Wilkins (b): but yet it makes not the man always 
an honeſt man, and therefore he ſhall not be a juryman 14 


H. 4. 41. but yet may be a witneſs againſt the opinion of 


my lord Coke in Craſhaw's caſe, M. 11 I B. R. Bulſtrode 


154. quod vide. 
If a man be convict of felony, and prays bn dergy, and 


is burnt in the hand, he is now a competent witneſs, for 
by the ſtatute of 12 Eliz. cap. 7. it countervails a purgation 


and a pardon, and he is thereby enabled afterwards to ac- 


quire goods, Hob. 288, Searle and Williams. 


And ſo it is if he be in orders, whereby burning i in the 
hand 1s Gicharged by the ſtatute of 4 H. 7. cap. 13. Hob. 
Ubi ſupra. 

And ſo it is if the burning in the hand be pardoned, Hob. 


ibid. or if he prays his clergy, tho the court do reſpit his 
reading, quere, vide Holcroft's caſe, 4 Co. Rep. 46. a. 


There are certain other matters, that render a man incom- 
petent to be a witneſs, tho they are not ſuch as render him 


ge by judgment or award in any of the king's courts. 


Some are diſabled in regard of defect of intellectuals : 
A ah of non ſane memory cannot be a witneſs, while he 
is under that inſanity, but if he have lucida intervalla, then 
during the time he hath underſtanding he may be a witneſs. 


Co. Lit. ubi ſupra. But it is a difficulty ſcarcely to be clear- 


ed, what is the minimum, quod fic diſables the party. 
If an infant be of the age of fourteen years, he is as to 


this purpole of the age of diſcretion to be {worn as a wit- 


_ nels, but if under that age, yet if it appear, that he hath a 
competent diſcretion, he may be ſworn. 


2 But 
| 0) Hob. 67 C 81. 


— 
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But in many caſes an infant of tender years may be ex- 
amined without oath, where the exigence of the caſe re- 
quires it, as in caſe of rape, buggery, witchcraft, de 1 
vide que lire, Part I. ch. 24. P. 302. & cap. 58. p. 634. G 
infra, p. 28 

2. It is 2 by my lord Coke ubi ſupra, that an ILY: = 
not to be admitted as a witneſs, the conſequence whereof 
would alſo be, that a Jew, (who only owns the old teſta- 
ment,) could not be a witneſs. 

But I take it, that altho the regular oath, as it is allowd 
by the laws of England, is tactis acroſandlis Dei evangeliis, 
which ſuppoſeth a man to be a chriſtian, yet in caſes of ne- 
cellity, as in forein contracts between merchant and 'mer- 
chant, which are many times tranſacted by Fewiſh brokers, the 
teſtimony of a Jem tacto libro legis Moſaice is not to be rejected, 
and is uſed, as I have been informed, among all nations, 
e the oaths of idolatrous infidels have been admitted in 
the municipal laws of many kingdoms, eſpecially ſi juraverit 
per verum Deum creatorem, and ſpecial laws are inſtituted in 
Spain touching the form of the oaths of infidels. Vide Co- 
varruviam, Tom. I. Part. 1. de juramenti forma (c). 
And it were a very hard caſe, if a murder committed 
here in England in preſence only of a Turk or a Few, that 
owns not the chriſtian religion, ſhould be diſpuniſhable, be- 
cauſe ſuch an oath ſhould not be taken, which the witneſs 

holds binding, and cannot ſwear otherwiſe, and poſhbly 
might think himſelf under no obligation, if {worn according 
| to the uſual ſtyle of the courts of England. | 

But then it muſt be agreed, that the credit of ſuch : a te- 

ſtimony muſt be left to the jury. 
3. Some regularly are diſabled in reſp 9 of the civil u- 
nity of their perſons, as the husband regularly; is not allowd 
to be a witneſs for or againſt the wife, or e conver ſo ; but 
vide touching this alſo at large Part I. cap. 24. in fine & 
ibid. cap. 64. p. 693. ſuper ſtatut. 1 Fac. cap. 11. 

4. Some are diſabled to be witneſſes in reſpect, that they 
are concerned in intereſt. 

And 


6 P. 249. Edit. Aut uerp. 1614. 
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And therefore a party to an en contract, if the 
money be unpaid, ſhall not be received as a ESR to 


prove the uſury, becauſe he avoids thereby his own ſecu- 
rity, but otherwiſe it is, if the money be already paid, and 
the ſecurity taken up, for then he is allowable to be a wit- 


neſs for the king (d). 


A. wounds B. for which he is indicted, yet B. may be a 
witneſs for the king: but this ſhall be no evidence in an 
action brought by B. for the aſſault, tho 4. be convict at 


the king's fait, 


If a reward be promiſed. to a perſon for giving his evi- 


dence before he gives it, this, if proved, diſables his teſtimony. 


And fo for my own part I have always thought, that if 


a perſon have a promiſe of a pardon, if he give evidence a- 


gainſt one of his own confederates, this diſables his teſti- 


mony, if it be proved upon him (e). 


Yet in ſome caſes a . benefit to the witneſs 
doth not diſable his reſtimony, tho it may abate the credit 


Of his teſtimony. 


A. B. and C. are ſeverally indicted for perjury in proving 


a bond, A. traverſeth the indictment, B. and C. tho indicted 


for the ſame offenſe, yet not being convidted may be wit- 


neſſes for 4. to prove the bond ſealed. P. 19 Car. 1. B. R. 


Rot. 2. adjudged in the caſe of Billmore, Gray and Hirbin | 


and accordingly ruled P. 40 Eli. C. B. Gunſton and Downes (Ff) 
in three actions ſeverally brought againſt three perſons for 


perjury in Chancery in one and the ſame point, for the other 


two are not immediately concerned in this trial, tho conſe- 


quentially they are concerned, the point being the {ame. 
If A. bring an action upon the ſtatute of IVinton againſt 
the hundred, none that live or have land in the hundred 
ſhall be admitted to give evidence for the hundred. M. 1650. 
Bennet verſus Hundred de Hertford (C). 
Let 


(4) Co. Lit. 6. B. 8 of the witneſs, vide ſiipra, 
(e) However the contrary opinion Part I. p. 504. 
hath prevailed, ſee Tong's caſe, Kel. (J) 2 R. A. 685. pl. 3 | 
18. and Layer's caſe Stat. Tr. Vol. VI. (g) 2 R. A. 685. Pl. 1 Sul. 233. but 
P. 257. but molt certainly it is a great this is now alterd by 8 Geo. 2. cap. 15. 
objection to the credibility, if not to the for by that ſtatute, Any perſon inhabi- 
2 ting 
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Vet if a perſon be taken and indicted for the robbery, 
they of the hundred may be admitted to prove the defen- 
dant guilty of the robbery, and that he was taken upon 
their purſuit, tho this doth conſequentially diſcharge the 
hundred upon the ſtatute of Winton, & 27 Fliz, cap. 13. 
A. brings an action againſt B. wherein C. is produced as 
a witneſs for 4. and A. recovers upon his teſtimony, C. is 
thereupon indicted of perjury contra formam ſtatuti () ad grave 
dampnum ipfius B. C. pleads not guilty, ruled that B. {hall 
not be received to give evidence againſt C. becauſe he is the 
party grieved, and ſhall recover 20 J. M. 1650. B. R. Ba- 
con s caſe, 2 Rol. Abr. 685. pl. 4. and yet it ſeems he ſhall 
not recover the 20 J. upon the indictment, but mult bring 
his action upon the ſtatute; and yet conſtant experience, and 
the very ſtatute of 21 H. 8. cab. 11. that gives reſtitution 
of goods to the party proſecuting an indictment of felony 
makes it evident, that he may be, and indeed ought to be 
the witneſs to convict the felon, tho thereupon he is to 
have reſtitution of the goods ſtolen. 5 
If the tenant robs his lord, or the leſſee for life the rever- 
ſioner, or a reſiant the lord of the franchiſe, that hath bona 
felonum, theſe may be witneſſes upon an indictment or trial 
of the felon, notwithſtanding the conſequential advantage, 
that accrueth by the attainder or conviction of the party, 
yet the credibility of their teſtimony is to be left to the 
jury. But if A. hath a promiſe or grant of the goods of B. 
arreſted of felony, in caſe he be convict, I ſhould never al- 
low A. to be a witneſs to convict B. for he by his own act 


after the felony committed acquires the intereſt, and ſo acts 
and {wears for his own advantage. 


A. brings an appeal againſt B. for the death of C. his fa- 
ther or her husband, A. cannot be a witneſs againſt B. upon 
not guilty pleaded, becauſe it is his or her own ſuit. 


Vol. II. 40 But 


4 ting mich. the hundred or any fran- © inhabitant of that hundred, but reſi- 
0 chiſe thereof ſhall be admitted as a © ded in any other hundred whatſoever, 


(*) Vis. 5 Elis. cap. 9. 


witneſs on behalf of the hundred in 
* the ſame manner, as if he were not an 
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But if 4. be nonſuit upon the appeal, and ſo the priſoner 
is arraigned upon the appeal at the king's ſuit, now 4. may 
be a witneſs, becauſe now the proſecution is merely for the 


= f 


If a man be indicted of high treaſon, the king cannot by 
his great ſeal or ore tenus give evidence, that he is guilty, 
for then he ſhould give evidence in his own cauſe; vide ſu- 


pra, cap. 28. p. 217. & Part I. cap. 26. p. 344. the caſe of 
the earl of Lancaſter. i | 


Nay, altho he may in perſon ſit on the king's bench, yet 


| he cannot pronounce judgment in caſe of treaſon, but it is 
performed by the ſenior judge, for as he cannot be a witneſs, 
10 he cannot be a judge in propria cauſa. 


Ard the {ame law is for felony for the ſame reaſon, yet 


in ſome caſes the king's teſtimony under his great ſeal is al- 
lowable, as in an eſſoin de ſervitio regis, the warrant under 


the great ſeal (þ) is a good teſtimonial of it. F N. B. 17. 


Stat. Glouc. cap. 8. 


Now as touching the compulſory means to bring in wit- 
neſſes they are of two kinds. 1. By proceſs of ſubpena iſ- 


ſued in the king's name by the juſtices of peace, oyer and 


terminer, gaol- delivery, or king's bench, where the plea of 


not guilty is to be tried. 2. Which is the more ordinary and 


more effectual means, the juſtices or coroner, that take the 
examination of the perſon accuſed, and the information of 


the witneſſes, may at that time or at any time after, and 


before the trial bind over the witneſſes to appear at the ſeſ- 


tons, and in caſe of their refuſal either to come or to be 
bound over, may commit them for their contempt in ſuch 
refufal, and this is virtually included within their commiſ- 
ſion and by neceſſary conſequences upon the ſtatute of 1 U 


2 P. & M. cap. 13. whereof before, p. 52. : 
But that, which is a great defect in this part of judicial 


adminiſtration, is that there is no power to allow witneſſes 
their charges, whereby many times poor perſons grow weary 


of attendance, or bear their own charges therein to their 


great hindrance and loſs. 
— | II. As 


()) But not under the privy ſeal. 2 Co, Inſt. 314. ſuper ſtat. Gloceſter. 


* 
— — 
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II. As to the ſecond matter in what manner the evidence 
is to be given. 55 5 
Regularly the evidence for the priſoner in caſes capital 
is given without oath, tho the reaſon thereof is not mani- 
felt, (i) but [otherwiſe it is] in all caſes not capital, tho 
it be miſpriſion of treaſon: neither is counſel allowd him 
(k) to give evidence to the fact, nor in any caſe, unleſs mat- 
ter of law doth ariſe. 1 H. ). 23. Co. P. C. p. 137. 
But in ſome ſpecial felonies by act of parliament the pri- 
ſoner's witneſſes in caſes capital ſhall be examind upon oath 
at his trial, namely the ſtatute of 3 1 Eliz. cap. 4. againſt 
imbezzelling of the king's ordnance, giving liberty to the 
priſoner to make lawful proof by witneſs or otherwiſe, 
| ſeems virtually to allow the priſoner's teſtimony upon oath. 
CCC. „ 
And the ſtatute of 4 Fac. cap. 1. touching felonies upon 
the borders, Wc. 7 


neſſes upon oath. 


gives examination of the priſoner's wit- 


If a witneſs be produced and {worn for the king, yet if 
that witneſs allege any matter in his evidence, that is for 
the priſoner's advantage, (as many times they do,) that 
ſtands as a teſtimony upon oath for the priſoner, as well 


as for the king. 


Regularly the king's evidence is given upon oath againſt 
the priſoner, and ought not to be admitted otherwiſe than 
upon oath; nay, inſtances have been given of very young 


(i) Nay, it is manifeſtly againſt all 
reaſon, that the priſoner ſhould not be 
allowd the ſame liberty to make out his 
innocence, as is allowd to prove his guilt, 
and tho it has been an uſual practice not 


to ſuffer witneſſes for the priſoner in ca- 


pital caſes to be examined upon oath, 
yet as lord Ceke obſerves P. C. f.79. 


there is not ſo much as ſcintilla juris 


for it, it being unſupported by any act of 


parliament, antient author, book caſe, or 
record: See Sir Fohn Hawles's remarks 
on College's trial. State Tr. Vol. IV. p. 
178. To remedy this inconvenience it 


was provided by ) V. cap. 3..* That e- 


witneſſes 


very perſon indicted for high treaſon, 
„ whereby corruption of blood may be 
“made, ſhall be admitted to make his 
e defenſe by witnefles on oath,” but this 
ſtatute being defeCtive it is further pro- 
vided by 1 Ain. cap. 9. That the wit- 
«© nefles for the priſoner in any trial for 
* treaſon or felony ſhall give their evi- 
* dence upon oath in like manner, as the 
«*« witnefles for the crown, and if con- 


« victed of perjury ſhall be ſubje& to the 


* ſame penalties, forfeitures, Ec. 


(k) Upon an indictment, but it is o- 
therwiſe in an appeal. Corone 31. 9 F. 4 
2,4, 1 H. 7. 26. 4, | . 


284 Hiſtoria Placitorum Coronæ. 


p  —_ 


witneſſes ſworn upon evidence in capital colts, viz one of 
nine years old. Dalton's Fuſtice, cap. 111. p. 297. (1). 
Vet ſuch very young people under twelve years old I 
have not known examind upon oath, but ſometimes the 


court for their information have heard their teſtimony with- 


out oath, which poſſibly being fortified with concurrent e- 
vidences may be of ſome weight, as in caſes of rape, bug- 


gery, witchcraft, and ſuch crimes, which are N upon 
children: vide ſupra, Part I. cap. 24. 7. 302 & cap. 58. b. 


624. & ſupra, p. 279. 


CHAP. XXXVIIII. 
Concerning evidence in | writing. 


BY the ſtatute of 1 & 2 P. & M. cap. 1 3. and 2 C3 P. 


& M. cap. 10. Juſtices of peace and coroners have 
power to take examinations of the party accuſed, and in- 


formations of the accuſers and witneſſes, (the examinations 
to be without oath, the informations to be upon oath,) and 
are to put the ne in writing, and are to certify the lame 
to the next gaol-delivery. 


'Theſe examinations and * hi * and re- 


turned may be read in evidence againſt the priſoner, if the 


informer be dead, or ſo ſick, that he is not able to travel, 
and oath thereof ey otherwiſe not. 5 
But then, 1. Oath muſt be made either by the juſtice or 


coroner, that took them, or the clerk that wrote them, that 


they are the true ſubſtance of what the informer gave in 
upon oath, and what the priſoner confeſſed upon his exa- 


mination. 2. As to the examination of the priſoner, it 


mult be teſtified, that he did it freely without any menace, 
or undue terror impoſed upon him; for I have often "ani 


the priſoner diſown his confeſſion upon his examination, and 


3 hath 
| (1) N. Edit. cap. 164. P. 541. 
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hath ſometimes been acquitted againſt ſuch his confeſſion; 
and the reaſon why theſe examinations and informations are 
allowable in evidence (under the cautions above premiſed,) 
is, becaule they are judges of record, and the informations 
before them upon oath are authoriſed and required by act 
of parliament, and they are judges of the crimes upon 
which the informations are taken, „„ 

Welſh forceably took away Mrs. Puckring and married her, 
and thereupon a temporary act of parliament was obtained, 
enabling commiſſioners therein named to hear and deter- 
mine that marriage, and to diſſolve it, if there were cauſe : 
In that cauſe Mrs. Puckring her ſelf was examind touching 
the manner of the marriage, as a ſupplemental proof, and 
died hanging the ſuit, Welſh was after indicted upon the ſta- 

tute of 3 H. 7. for this fact for felony, and it was moved, 
that this examination of Mrs. Puckring might be read in evi- 
dence againſt the priſoner, but it was denied. 1. Becauſe 
it was a proceeding according to the civil law in a civil 
cauſe. 2. Becauſe that ſuit was originally at the inſtance 
of Mrs. Puckring and her own cauſe, and tho ſhe be accord- 
ing to the civil law examinable, as a ſupplemental proof, 
yet it was a cauſe for her own intereſt, and therefore at 
common law not allowable, tho the commiſſioners, that 
took the examination were judges conſtituted by that, which 
then was allowd to be an act of parliament. M. 1652. B. R. 
A. commits a felony in the county of B. and flies into 
the county of C. and there is taken and brought before a jus 
ſtice of peace of the county of C. where 4. is examind, and 
informations upon oath taken by that juſtice, tho the juſtice 

of peace of the county of C. had not an original cogni- 
ſance of a felony committed in the county of B. yet theſe 
examinations and informations being tranſmitted into the 
county of B. where 4. is indicted, may be read in evidence 
againſt him. Dalt. Fuſe. cap. 111. p. 299. for tho he hath 
not an original juriſdiction of the cauſe, yet he hath a con- 
ſequential juriſdiction thereof, having the party before him, 
and it is in order to the preſervation of the peace. 


Vol. II. 4D Hh If 
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If a juſtice of peace take W in a caſe of high 
treaſon, it ſeems theſe cannot be read in evidence upon an 


indictment of treaſon, becauſe high treaſon is not within 
that commiſſion, but it is of uſe only, as an information 


upon oath, which they may take, tho they cannot proceed 


upon it, for all treaſon is a breach of the peace; quere ta- 


men, if it be not allowable to be given in evidence. 


CHAP. XXXIX. 


Concerning evidences requiſi. ite, or allowd 


by acts of parliament, and preſumptive 
evidence. 


BY the Retutes of 1 E. 6, cap 12. 5 E. 6. caþ. 12. there 


ought to be two witneſſes to an indiftment of high 
A and theſe witneſſes are to be {worn before the jury 


alſo upon his trial, unleſs he willingly without violence con- 


feſs the ſame. 
3'heſe two witneſſes are ſtill required upon his TY 


ment, and it is not alterd by the ſtatute of 1 2 P. M. 
cab. 10. which reſtores the common law trial, but extends 


not to the indictment. Co. P. C. cap. 2. 5. 25. vide Jabra, 


Part I. p. 298. 


A confeſſion upon examination before a competent judge 


before indictment is ſuch a confeſſion, as the ſtatute al- 


lows. Co. P. C. ubi ſupra, and fo it was agreed in the caſe of 


Tonge and others 14 Car. 2. (a). 


If one witneſs be poſitive, and the other witneſs is only 
by hearſay, theſe are not two lawful accuſers within the ſta- 
tute, agreed by all the juſtices in the lord Lumley's caſe Hill. 


I — 17 


(a) Kel. 18. vide Part 1, P. 30g. 
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14 Elia. cited, Co. N C. ubi ſupra againſt the opinion in Dy: 
99. b. Thomas's cale; but two witneſſes are not requiſite 
either upon the indictment or trial of treaſons for counter- 
feiting money by the expreſs proviſo of the ſtatute of 1 & 2 
P. & M. cap. 11. which directs, that in all treaſons for 
counterfeiting or impairing of coin the offenders ſhall be in- 
dicted, arraigned, tried, convicted and attaint by ſuch evi- 
dence, and in ſuch manner as was uſed before. 1 E. 6. 
The words of the ſtatute 5 & 6 E. 6. cab. 11, are, 
That no perſon ſhall be indicted, convicted, or attaint for 
any the treaſons aforeſaid, or 225 any other treaſons, that 
now be, or hereafter ſhall be, which ſhall hereafter be 
- perpetrated, committed or done, unleſs the ſame offen- 
der be thereof accuſed by two lawful accuſers, c.“ It 
may be conſiderable, whether this act extends to treaſons 
die novo made by act of parliament after 5 & 6 E. 6. (b). 
If ſuch new treaſons be enacted after, as that of 5 Fliz. 
cap. 11. and 18 Eliz, cap. 1. concerning clipping and waſhing 
of coin, and alſo 1 Mar. cap. 6. which have this expreſſion 
| (being the eof lawfully convict or attaint, according to the due ors 
der and courſe of the laws of this realm ſhall ſuffer death, Oc.) 
there ſeems to be no necellity of two witneſſes upon the in- 
dictment or trial. 1. Becauſe according to the due order 
and courſe of the laws ſeems to intend common law (c). 
2. But if there were doubt of that, yet in theſe acts con- 
cerning coin the ſtatute of 1 V2 P. NM. cab. 1 1. enacts, 
* That all offenſes concerning counterfeiting, forging, or 
„ impairing any coin current within the realm, ſhall be in- 
dicted, arraigned, tried, convict and attaint by ſuch evi- 
Joris. and in ſuch manner, as hath been uſed before the 
“ firſt year of E. 6.” therefore, if the ſtatute of E. 6. ſhould 
be conſtrued to Re to any future ſtatute making treaſon, 
there will be the ſame reaſon to carry over the ſtatute of 1 
2 P. & M. cap. 11. to the treaſons enacted againſt im- 
pairing of coin YE 5 & 18 Elia. 


But 
(b) See Kel. 9, 18, 49. vide Part I. common late, fince the laws in the plural 
P. 297. number do as fully exprels, and ſeem 


(c) J cannot ſee why theſe general moſt naturally to include all the laws of 
words ſhould be confined only to the the la nll, whether coin or flatilto. 


—_— 
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But yet, as to other treaſons, it may be very queſtion- 
able, whether 5 © 6 E. 6. doth as to this point extend 
to treaſons newly enacted after, 1. Becauſe tho a former 
act may direct the proceedings upon a new offenſe made 
after, (as the ſtatutes of 18 El cap. 5. 31 Elix cap. 5. con- 
cerning informers, 21 Fac. cap. 4. concerning ſuing infor- 
mations in the proper county, and pleading the general 1{- 
ſue,) yet this doth not in terminis extend to offenſes to be 
committed againſt ſtatutes to be made, but only in all o- 
ther treaſons hereafter to be committed (d). 2. Becauſe 
moſt commonly in the acts, that after 5 & 6 E. 6. enacted 
new treaſons, if the parliament intended two lawful wit- 
neſſes, it moſt commonlye xpreſleth it accordingly ; quere, for 
1@2P. O&M. cap. 11. ſeems to import, that in new trea- 
ſons concerning counterfeiting forein coin made current by 
proclamation, there would have been a necellity of two wit- 
neſſes by the ſtatute of 5 U 6 E. 6. and therefore provides 
_ againſt it. . „ | 
By the ſtatute of 21 Fac. cap. 27. the mother of a baſtard 
child concealing its death ſhall ſuffer as in murder, unleſs 
ſhe prove by one witneſs, that the child was born dead; 
this ſtatute ſtands yet continued among many others by a 
clauſe in the latter end of the act for relief of the northern 
army. 16 Car. 1. cap. 4. () until by parliament it be other- 
wile enactel. _ Fg 
The indictment to put the priſoner to this proof by one 
witneſs, that the child was dead born, mult contain this ſpe- 
cial matter, that the priſoner was deliverd of a child, which 
by the laws of the kingdom was a baſtard, and that it was 
born alive, and {hew how ſhe kild it. 1 


I . But 


(4) The ſtatute of 5 & E. 6. ſeems after be perpetrated, committed or done : 
expreſly & in terminis to extend to trea- but to obviate all doubts, it is fince pro- 
ſons, which ſhould be afterwards enact- vided by M, z. cap. 3. That in all ca- 
ed; what elſe can be the meaning of the * ſes of high treaſon, whereby any cor- 
words, any other treaſons, that now be, © ruption of blood ſhall enſue, no perſon 
or hereafter ſhall be? for theſe words © ſhall be indicted, tried or attainted, 
cannot reaſonably be intended only of of- © but upon the oaths of two lawful wit- 
fenſes hereafter to be committed, becauſe “ geſſes. | 
that is provided for by the other words % Fide 3 Car. 1. cap. 3. . 22. in 
immediately following, which foall here- fine. 


"TR 
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But the indictment need not allege, that ſhe conceald it, 
but it muſt be proved upon evidence (4), if advantage be 
taken of this ſtatute againſt her. _ : 

The indictment doth not conclude contra | forman ſtaruri, 
for the ſtatute only directs the evidence, where the caſe is 
within it, but created not a new crime (e). 

If there be no concealment proved, yet it is left to the 
jury to inquire; whether ſhe murderd it or not, by thoſe cir 
cumſtances, that occur in the caſe, as if it be wounded or 
hurt, Tc. but it doth not put her upon an abſolute neceſ- 
ſity of proving it born alive by one witneſs, and ſo the evi- 
dence ſtands but as at common law. _ 

If upon the view of the child it be teſtified by 0 one wits 
nels by apparent probabilities, that the child was not come 
to its debitum partis tempus, as if it have no hair or nails, or 
other circumſtances, this I have always taken to be a proof 
by one witneſs, that the child was born dead, ſo as to leave 
it nevertheleſs to the jury, as upon a common law evidence, 
whether ſhe were guilty of the death of it or not. 
In ſome caſes preſumptive evidences go far to prove a 
perſon guilty, tho there be no expreſs proof of the fact to 
be committed by him, but then it muſt be very warily preſ- 
ſed, for it is better five guilty perſons ſhould eſcape unpu- 
niſhed, than one innocent perſon ſhould die. 

If a horſe be ſtolen from 4. and the {ame day B. be 
found upon him, it is a ſtrong preſumption that B. ſtole 
him, yet I do remember before a very learned and wary 
judge in ſuch an inſtance B. was condemned and executed 
at Oxford aſſiſes, and yet within two allifes after C. being 
apprehended for another robbery and convicted, upon his 
judgment and execution confeſſed he was the man, that ſtole 
the horſe, and being cloſely purſued deſired B. a ſtranger 
to walk his horſe for him, while he turned aſide upon a 


neceſſary occaſion and eſcaped; and B. was apprehended with 
the horſe, and died innocently. 


Vol. II. 4 E I would 


(4) If no intent to conceal, it is not were preſent « at the time of the 8 
murder within the ſtatute, cho no body Kel. 33. 


(e) See Aun Davis's caſe, Kel. 32, 


wickſhire caſe (g). 


— 
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I would never convict any perſon for ſtealing the goods 
rujuſdam ignoti merely becauſe he would not give an account 
how he came by them, unleſs there were due proof made, 
that a felony was committed of theſe goods. 

I would never convict any perſon of murder or man- 
ſlaughter, unleſs the fact were proved to be done, or at leaſt 
the body found dead (f ), for the ſake of two caſes, one 
mentiond in my lord Coke's P. C. cap. 104. p. 232. a War- 


Another that happend in my. remembrance in Stalford. 
ſhire, where A. was long milling, and upon ſtrong preſump- 


tions B. was ſuppoſed to have murderd him, and to have con- 


ſumed him to aſhes in an oven, that he ſhould not be 
found, whereupon B. was indicted of murder, and convict 
and executed, and within one year after 4. returned, being 


indeed ſent beyond ſea by B. againſt his will, and fo, tho B. 
juſtly deſerved death, yet he was really not guilty of that 
_ offenſe, for which he tufferd., Wl, 


But of all difficulties in evidence there are two ſorts of 


crimes, chat give the greateſt difficulty, namely rapes and 


witchcraft, wherein many times perſons are really guilty, 
yet ſuch an evidence, as is ſatisfactory to prove it, can 
hardly be found; and on the other fide perſons really inno- 
cent may be entangled under ſuch preſumptions, that many 
times carry great prohabilities of guilt. Tutius ſemper eſt er- 
rare in acquietando quam in puniendo, ex parte miſericordia, 
quam ex parte juſtitie. 


4 OHA 


J) This was alſo a rule in the civil 
law. Dig. Lib. XXIX. Tit. 5.8. 24. 


(g) That caſe was thus; An uncle, 


who had the bringing up of his niece, to 


whom he was heir at law, correcting her 


for ſome offenſe, ſhe was heard to ſay, 
Good uncle do not kill me; after which 
time the child could not be found, 
whereupon the uncle was committed up- 
bn ſuſpicion of murder, and admoniſhed 
by the juſtices of aſſiſe to find out the 
child by the next aſſiſes, againſt which 


time he could not find her, but brought 


another child as like her I and 


years as he could find and appareld 
her like the true child, but on examina- 
tion ſhe was found not to be the true 
child; upon theſe preſumptions he was 
found guiity and executed; but the truth 
was, the child being beaten ran away, 
and was received by a ſtranger, and after- 
wards, when ſhe came of age to have 
her land, came and demanded it, and 
was directly proved to be the true child. 


2 
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CHAP. XI. 
Concerning variance between the indict- 
ment and evidence, and where the evi- 


_ dence proves the indictment, and here 
not. 


Ir 4 be indicded, that the firſt | 70 21 Car. 2. be robs 
bed or murderd B. and upon evidence it appears, that 
it was committed another day or another year, either after 
or before the time laid in the indictment, yet this proves 
the iſſue for the king; only it is requiſite, if there be an 
eſcheat in the caſe, and that the felony were committed af. 
ter the day laid in the indictment, for the jury to find the 
day, becauſe the relation of the eſcheat to avoid meſne 
grants and incumbrances relates to the time of the felony 
committed 3 2 Elix per omnes juſtic Co. P. C. cap. 104. P. 230. 
If A. be indicted for a robbery or murder apud A. in com 
B. if it were committed in another county, regularly he 
ought to be found not guilty, becauſe regularly an offenſe of 
that nature in one county is not preſentable out of the 
| county where it was done, but tho it were done in another 
vill in the county of B. yet he is to be found guilty, for the 
vil i is not material. 
If the evidence in murder differ from the indictment in 
ſpecie mortis, as if the indictment were for killing by poiſon, 
and the evidence be of killing by ſtabbing, it doth not main- 
tain the indictment. 9 Co. Rep. 67. a. Mackally's caſe. 
But if the indictment were for poiſoning with one kind 

of poiſon, and the proof be of another kind of poiſon, or 
the indictment be for killing with a ſword, and the evi- 
dence be of killing with a It: att or with a gun, 1t maintains 
the indictment, for the common effectual word in both is 
percuſſit: vide ꝙ Co. Rep. 57. a. Mackally's caſe, Co. P. C. cap. 62. 
þ.135. Sir Thomas b caſe Ca)... 


And 
(a) Star, Tr. TU. I. P. 118. 
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And the fame law holds 4 in chitin to the acceſſaries to 


ſuch principals, and with the ſame difference. 


If A. B. and C. be indicted for the murder of D. and it 
is laid in the indictment, that A. gave him the ſtroke; 
whereof he died, and that B. and C. were preſentes, auxilian- 


tes © abettantes, tho upon the evidence it appears, that B. 
alone gave the ſtroke, whereof he died, and A. and C. were 


preſentes, auxiliantes & abettantes, it maintains the indictment, 
for they are all principals, Mackally's caſe, ubi ſupra. (b) 

If 4. and B. be indicted of the murder of C. and upon the 
evidence it appears, that A. committed the fact, and B. was 
not preſent, but was acceſſary before the fact by command- 
ing it, B. ſhall be diſcharged. 26 H. 8. 5. : 

If A. and B. be indicted as principal, and C. is indicted as 
acceſſary to both after the fact done, 4. and B. are con- 
victed, or only 4. is convicted, and upon the evidence a- 


gainſt C. it appears he was acceſſary only to A. it maintains 
the inditment. 9 Co. Rep. 119. 4. lord Sanchar s caſe ** 


curiam (c). 
A. is ine for murdering B. ex malitid precogitats, evi- 


dence of malice in law, as killing an officer or watchman in 
the execution of his office, or killing a man without any 


provocation maintains the indictment, becauſe the law 1 inter- 
prets it malice. 4 Co. Rep. 67. b. 


A. is ſpecially indicted -upon the ſtatute of 1 Jac. ”* 


for ſtabbing B. not having a weapon drawn, nor ſtricken 
firſt, contra for mam ſtatufi, upon the evidence 1 i appears, that 
the perſon kild {truck firſt, yet it is good evidence to con- 
vict A. for manſlaughter. H. 23 Car. 1. Harwood's caſe (d). 
So if A. be ndited for petit treaſon for killing his maſter 
felonice, proditorie, & ex malitia ſua precogitata, tho he were 


not his maſter, he may be found guilty of murder (e), and 


tho it were not ex malitia precogitata, he may be found 
guilty of manſlaughter, and not guilty as to the petit trea- 
ſon; and fo I have known it ruled oftentimes, 


4 80 
) See 1 Salk. 334. IWallis's caſe. (e) Vide Part I. P. 378. & Poſter, 


(e Vide Part I. p. 624. | cap. 46. ſub fine. 
(4) Style 86. 
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So if a man be indicted of burglary, and qudd felonice & 
burglariter cepit bona, Cc. he may be acquit of the bur- 
glary, and found guilty of imple felony, if the evidence 


riſeth no higher. 


80 if a man be indicted of murder ex mall? procogitati, 
an evidence proving the killing upon a ſudden falling out is 


a good evidence to prove him guilty of manſlaughter, and 


the jury ought accordingly to find it. Plow. Com. 10 1. a. Co. 
Lit. 282. 4. And ſo in an appeal. 


C HAP. XLI 


2 the demeanor of the jury, and 
Wy” their verdict 7s to be Doe. 


AFTE R the arraignment of the priſoners, and their legs 
X of not guilty received and recorded, the ſheriff returns 
the pannel of the jury, the priſoners are again called to the 
bar, and the jury being called, and appearing the priſoners 
are told by the clerk, that theſe good men now called and 
appearing are to paſs upon their lives and deaths; therefore, : 
if they will challenge any of them, they are to do it before 
they are ſworn. 

If no challenge hinder, the jury are commanded to look 
on the priſoners, and then ſererally twelve of them, nei- 
ther more nor leſs, are ſworn, You ſhall well and truly try, 
and true deliverance make between our ſovereign lord the king 
and the priſoners at the bar, whom you ſhall have in charge, 


: [and true verdich give according to your evidence. So help you 
God. bo 


After the jury {worn proclamation ; is to be made, * That 
* if any can inform for our lord the king againſt the pri- 
© ſoners at the bar, let them come forth and they {hall be 


* heard”; then the priſoners are called ſucceſſively to the 
Vol. II. 4 F bar, 
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bar, firſt 4. and he is commanded to hold up his hand, the 
indictment is repeated, To this he hath pleaded not guilty, 
« the iſſue is to try, whether he be guilty or not guilty; 
« if you find him guilty, you ſhall ſay ſo, and inquire 
„ what goods or chattels, lands or tenements he had at the 
ce time of the felony or treaſon committed, or at any time 
« after. And if you find him not guilty, you ſhall inquire, 
« whether he did fly for it, and if you find, that he fled 
« for it, you {hall inquire of his goods and chattels, and 


_ © if you find him not guilty, and that he did not fly for it, 


vou {hall fay fo and no more. Hear your evidence. 
I have ſet down the clerk's charge to the jury, becauſe it 


contains the effect of their inquiry. 


Tho there be twenty priſoners at the bar for ſeveral fe- 
lonies, and the oath is general to try between the king and 


the priſoners at the bar, yet the jury is to inquire of no 


more than what they are particularly charged with, as be- 


fore; and therefore, tho twenty have pleaded, and ſtand at 


the bar when the jury is ſworn, yet the court may ſtay at 
any number of the priſoners, and ſo the jury ſtand charged 


with no more than what are thus particularly charged 


upon them. 


And when they go from the bar, and have brought in 
their verdict touching theſe particulars thus charged upon 


them, then, if the ſame jury paſs upon the remaining pri- 
ſoners, yet they are to be called over again, the priſoners 


reminded of their challenges, and the jury {worn de novo 


upon the trial of the reſt of the priſoners. | 
For in law the jury is charged with no more than thoſe, 


that have their indictments and plea of not guilty, and evi— 


dence concluded againſt and for them before the jury, tho 


poſſibly all the priſoners, that have pleaded, ſtood at the bar, 


when the jury was firſt ſworn; and this is the conſtant 


courle at Newgate. 90 
By the antient law, if the jury ſworn had been once par- 
ticularly charged with a priſoner, as before is ſhewed, it 
was commonly held they muſt give up their verdict, and 
they could not be diſcharged beſore their verdict given up, 
x and 


* oh 
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and ſo is my lord Coke P. C. cap. 47. p. 110. and this is the 
reaſon given 22 E. 3. Coron. 449. why after the plea of not 
guilty, and the inqueſt charged, the priſoner cannot become 
an approver, becauſe the inqueſt ſhall not be diſcharged; 
but the book at large, vis. 21 E. 3. 18. a. mentions not the 
charging of the inqueſt, but the plea of not guilty and the 
jury at the bar. Co. Lit. 227. b. But yet the contrary courſe 
hath for a long time obtaind at Newgate, and nothing is 
more ordinary than after the jury ſworn, and charged with 
a priſoner, and evidence given, yet if it appear to the 
court, that {ome of the evidence is kept back, or taken off, 
or that there may be a fuller diſcovery, and the offenſe no- 
torious, as murder or burglary, and that the evidence, tho 
not {ufftcient to convict the priſoner, yet gives the court a 
great and ftrong ſuſpicion of his guilt, the court may diſ- 
charge the jury of the priſoner, and remit him to the gaol 
for farther evidence, and accordingly it hath been practiſed 
in molt circuits of England (a), for otherwiſe many noto- 
rious murders and burglaries may paſs unpuniſhd by the ac- 
quittal of a perſon probably guilty, where the full evidence 
is not ſearched out or given. „„ 
If after the jury ſworn and departed from the bar, one 
of them, viz. 4. wilfully goes out of town, whereby only 
eleven remain, theſe eleven cannot give any verdict with- 
out the twelfth, but the twelfth ſhall be fined for his con- 
tempt, and that jury may be diſcharged, and a new jury 
5 ſworn, 


(a) And ſo it was practiſed in Mhite- 

bread's caſe in treaſon, ſee State Ty. 
_ Fel. II. p. ) 10, 829. See alſo Kel. 47, 52. 
But the reaſon given for this practice, if it 
were law, (which yet without the priſo- 
ner's conſent is unwarranted by antient u- 
ſage; vide 3 Co. Iuſt. 1 10. Co. Lit. 229. b. 
1 And. 103. Raym. 84. State Tr. Vol. II. 
F. 951.) ſeems to hold as ſtrongly in be- 
half of the priſoner as of the king. Sate 
Tr. Vol. IV. p. 190. and yet 1 do not 
find any inſtance, where a jury once 
ſworn was ever diſcharged, becauſe the 
Priſoner's evidence was not ready; on the 
contrary in lord Rvfſel's caſe, the court 
refuſed to put off the trial only till the 
afternoon of the ſame day, pretending 


they could not do it without the conſent 
of the attorney general, altho in that 
caſe the jury were not ſworn, and the pri- 
ſoner urged, that he had witneſſes, who 
could not be in town till night, in which 
caſe it was certainly in the diſcretion of 
the court to put it off or not. Sate Tr. 
Vol. III. 5. 630, 631. It hath however 

been ſince holden for law, that a jury 
once charged in a capital caſe cannot be 
diſcharged, till they have given their ver- 
dict, and the caſe of I/hitebread was 
thought a very extraordinary one, See 
lord Delamere's caſe, State Ty. Fel. IV. 
p 2532. and Rockwwcod's cale, State . 
Vel. IV. p. 65%, 561. and Cock's caſe, 
Sta e Tr. Hel. IV. 5p. 731. | 
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{worn, and new evidence oiven, al the verdict ES of 


the new jury, and thus it was done by good advice at the 


gaol- delivery at Hartford Aug. 1 5 Car. 1. in the caſe of Hayſ- 


com the departing juryman. 

And fo it is ulual at the gaol- delivery at Newgate, if a 
jury be charged with ſeveral priſoners, and the court finds 
by probable circumſtances, that the jury is partial to one of 
the priſoners, the court may diſcharge the jury of that pri- 
ſoner, and put him upon his trial by another | jury, and this 
is uſed alſo in other circuits (*). 

Upon not guilty pleaded twelve are {worn to try the iſſue, 
after their departure 4. one of the twelve leaves his compa- 


nions, which being diſcoverd to the court, by conſent of all 


parties B. another of the pannel is ſworn in the place of 
A. and afterwards A. returns to his company, which being 
made known to the court, A. is called and examind why he 
departed, he anſwerd to drink, and being examind, whe- 


ther he had ſpoken with the defendant, denied it upon his 
_ oath, whereupon B. was diſcharged from giving any verdict, 
and the verdict taken of A. and the other eleven, and A. fined 


for his contempt, 34 E. 3. Office de Court 12. in treſpaſs. 
If thirteen are by miſtake {worn, the {wearing of the laſt 


of the thirteen is void, and the other twelve ſhall ſerve. 


It only eleven be Ge by miſtake, no verdict can be 


taken of the eleven, and if it be, it is error; and fo in a 
preſentment, but if twelve be recorded ſworn, no averment 
lies, that one was unſworn. Lamb's Fuſtice 395. 


The juſtices at common law may upon a juſt cauſe re- 
move a juror after he is {worn. 20 H. 6.5.4 
When the jurors depart from the bar, a bailiff ought to 


be {worn to keep them together, and not to ſuffer any to 


{ſpeak with them. 
After their departure they may * to hear dne of the 


witneſſes again, and it ſhall be granted, ſo he deliver his 


teſtimony in open court, and alſo they may deſire to pro- 

pound queſtions to the court for their ſatisfaction, and it 

thall be granted, fo it be in open court. 
1 The 


(*) Rnere de hoc, 


— 


* 
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The jury mult be kept together without meat, drink, fire, 
or candle, till they are agreed. 24 E. z. 75. (b). Co. Lit. 
237 8 

If they agree not before the departure of the juſtices of 
gaol - delivery into another county, the ſheriff muſt tend them 
along in carts, and the judge may take and record their ver- 
dict in a forein county; quære, whether in {uch caſes the 
ſeſſion may be adjournd before the verdict taken. 19 Aſiz; 6. 

per Scot. 41 Aſſix. 11. = 
If there be eleven agreed, and but one diſſenting, who 
ſays he will rather die in priſon, yet the verdict ſhall not 
be taken by eleven, no nor yet the refuſer fined or impri- 


ſond, and therefore, where ſuch a verdict was taken by e- 


leven and the twelfth fined and impriſond, it was upon 


great advice ruled the verdict was void, and the twelfth man 
deliverd, and a new wvenire awarded. 41 Aſſz, 11. for men 
are not to be forced to give their verdict againſt their judg- 


ment (c): vide P. 20 E. 1. Rot. 43. Norf. coram rege. 


(5 N. Edit. of year- books 24. 4. 


(c) But is it not a force, when any of 


the jurors are obliged to comply under 

the peril of being ſtarved to N 
how can it be expected, that twelve con- 
fidering men ſhould in all caſes happen 
to be of the ſame ſentiments? and there- 
fore antiently it was not neceſſary, (at 
leaſt in civil cauſes,) that all the twelve 
ſhould agree, but in caſe of a difference 
among the jury, the method was to ſe- 
parate one part from the other, and then 


to examine each of them as to the rea- 


ſons of their differing in opinion, and if 
after ſuch examination both ſides per- 
ſiſted in their former opinions, the court 
cauſed both verdicts to be fully and dil- 
tinctly recorded, and then judgment was 
given ex ditto majoris partis juratorum 
thus in a great aſſiſe upon a writ of right 
between the abbot of Kirk ſtede and Ed- 
 amund de Eyncourt eleven of the jury 

found for the abbot, and one for EA- 
mund de Eyncourt, in this caſe the ver- 
dict of the eleven was firſt recorded, Ro- 
bertus 4e Harblinge & canes alii proe- 
ter Radulphum i Simonis dicuut ſu- 
per ſacramentum ſuum, Sc. and then 


follows the diftum of the twelfth Et 
Vol. 1I. 


In 


ßrædictus Radulphus filius Simonis Aicit 


ſuper ſacramentum ſuum, Ec. then fol- 


lows the judgment, Sed quia prædicti 
tudecim concorditer & precise dicunt, 
quod prædictus abbas & eccleſia ſua pre- 
Aicta majus jus habeant tenendi Sc. 
ideo conſideratum eſt, quod prediftus ab- 


bas & ſucceſſores ſui teneaut prædicta 
tenementa de cætero in perpetunm, Sc. 


Placita coram juſtic' itinerant” in com” 
Lincoln anno 56 Hen. 3. Rot. 29. in dorſo. 

In an aſſiſe of novel diſſeiſin between 
William Triſtram plaintiff, and 7ohn Si- 
menel and others defendants, where the 
whole jury conſiſted of only eleven, ten 
found for Tyiſtram, and one for Simenel, 
and both verdicts are recorded in this 
manner, Decem jurati dicunt, quod, Sc. 
& undecimus juratorum, ſcilicet Johannes 
Kineth 4icit, Ec. Fr, quia difto majoris 
partis juratorum ſtandum eſt, conſidera- 
tum eſt, quod prædictus Willielmus recu- 
peret ſeiſiuam ſuam de prædictis tene- 
mentis verſus prediftos Johannem & a- 
lios per viſum recegnitorum & dampnua, 
que taxantur per jur' ad duas marcas, 
& Johannes & aliz in miſericordia. Paf. 
14 E. 1, Rot. 10. coram Rege. 


4 G 


The 
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In capital cauſes, whether upon indictment or appeal, no 
verdict can be given by default in the ablence of the party. 


16 Aſſiz 13. 


The like practice is ſuppoſed in the 
caſe here quoted by the author, Paſe 20 
F. 1. Rst. 43. coram rege, which was 
thus, Martin Fitz-Osbert recoverd ſeiſin 
of certain lands, Cc. in Weſt-Somerton a- 
gainſt the Prior of Hutteſye before John 
ae Lovetot and Milliam de Pagebam, 


| Judges of aſſiſe in Norfolk anno 16 E. I. 
The prior afterwards complaind greatly, 


that injuſtice had been done him by 
Lovetot at the ſaid aſſiſe, and thereupon 


the biſhop of Wincheſter and others 


were orderd to hear the matter and do 


Juſtice to the prior. Upon this Zoveror 


and Pageham were called before the ſaid 
biſhop, &c. and the prior objected to 


Lovetot, © Quod fieri fecit falſam irro- 
* tulationem in rotulis ſuis, & contrariam 


« veredicto juratorum aſſiſæ | my ; 
* &c. & hoc paratus eſt verificare per 
* prædictos juratores, qui omnes ſunt ſu- 
e perſtites, &c. To which Lovetot and 
Pageham replied by juſtifying them- 


ſelves, and infiſting, © Quod bene, & 


« rite proceſſerunt ad captionem illius 


„ affiſe, unde vocant recordum rotulo- 


“ rum ſuorum, &c.” in which the judg- 
ment pronounced by Lovetot was entred 
in the following manner, Et quia per 


e prediftam afiſam convictum [comper- 
© tum] fuit, quod Eadricus, de quo præ- 


« dictus Martinus exivit, fuit liber homo 
& & liberæ conditionis; & quamvis ipſe 
« Earicus, & exitus de ipſo proveniens 


e tenuiſſent de prædicto priore & de 
prædeceſſoribus ſuis, tenementa ſua 


in villenagio, & per villana ſervitia, 
hoc eis non præjudicat, quo minus cor- 


„ pora ſua ſint libera; eo yu nulla 


« preſcriptio 3 poteſt liberum 
“ ſanguinem in ſervitutem reducere, 
« ideò conſideratum eſt, quod pre- 


«* dictus Martinus recuperet inde ſeiſi- 
«* nam ſuam, &c. Et Johannes de Pyke- 
ring unus recognitorum præfatæ affiſz, 
_ pro eo quod in veredicto præfatæ aſ- 
4 fſiſæ, narrando illud veredictum , con- 


* trarius fuit omnibus aliis recognitori- 
bus, narrando aliud quam inter illos 
<& fuit proviſum, ficut per examinationem 
eorum convictum [compertum] fuit, & 
* manucaptus eſt per, &c, ideò ipſe & 


But 


“ manucaptores ſui in miſericordia. Et 


præceptum eſt vic', quod capiat prædic- 
* tum J. de Pykering, & ſalvo, &c. ita 
* quod habeat corpus ejus apud Ke1:re- 
Jord, &c. ad faciendam redemptionem 
* ſuam pro tranſgreſſione prædicta.“ The 
biſhop of Mynuton and his fellows then 


_ proceeded to examine Lovetot and Page- 


ham touching the ſaid judgment.“ Et 
* quia in confideratione ſuper veredicto 
<< primz aſſi ſæ compertum eſt, quod . 
„de Pykerirg unus recognitorum pre- 
% dictæ aſſiſæ, narrando illud veredic- 
tum, contrarius fuit omnibus aliis re— 
* cognitoribus, narrando aliud quam in- 
ter eos fuit proviſum ; & nichil de illo 
© contrario in recordo prædicto ſpecifica- 


<« tur five declaratur; immo quod vere- 


* dictum captum fuit & receptum, ac 
“ fi omnes de uno & de codem aflenſu 
* fuifſent in veredicto prædicto; nec e- 
c tiam veredictum ipſorum undecim de- 
* claratur five ſpecificatur, &c. nec 
% duodecimus ab undecim fuit ſeparatus, 
„ nec examinatus per ſe; nec undecim 


* a duodecimo fuerunt ſeparati, nec per 


© ſe examinati &c. Frout moris eſt in 
& tal: caſuu; & fic ex contrario veredicto 


© ſubſecutum fuit judicium non legi five 
4 conſuetudini regni conſonum, videtur 


% manifeſte, quod recordum illud non eſt 


+ plenum, ſeu perfectum, in hoc caſu, 


** &c, Concordatum eſt quod aſſiſa præ- 
& dicta re- examinetur, &c.” Upon this 
the ſheriff was orderd, quod venire fa- 
ciat hic &c. recognitores aſliſe præ- 
dictæ, & quod ſcire faciat Martiu to 
appear at the ſame day ad audiendum, 
&c. © Poſtea ad prædictum diem vene- 
*© runt recognitores aſſiſæ prædictæ. Et 
* quia prædicti Fohannes & Willielmns 
« aliud -recordati fuerunt, quam comper- 
tum fuit per recordum rotulorum ip- 
% fius Johannis; & etiam quia juratores 
“ prædicti minus ſufficienter fuerunt ex- 
« aminati ſuper articulis prædictis, ſicut 
“ patet in recordo N iterato fue- 
«© runt juratores jurati, & examinati; qui 
e dicunt ſuper ee Tee ſuum, quod 
« prædictus Martinus fuit villanus ipfius 
* prioris die, quo ejectus fuit de præ- 
« dictis tenementis, &c. Et quia com- 

| pertum 
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But if the priſoner hath pleaded to the country, and 
when he is to be tried will lay nothing, yet no penance ſhall 
be inflicted, but the jury ſhall be taken. 15 E. 4. 3 3. L. 

Now touching the giving up of their verdict, if the jury 
{ay they are agreed, the court may examine them by poll, 


and if in truth they are not agreed, 


Aſſiz. 27. 40 Aſſix 10. 


If the jurors by mi 


they are fineable. 29 


ſtake or partiality give their verdict in 


court, yet they may rectify their verdict before it is record- 
ed, or by advice of the court go together again and con- 


6 pertum eſt, &c. & quod prior ad præ- 
dictam aſſiſam coram prefatis 7. & 
4% M. re ſpondebat per ballivum ſuum, 


„qui quidem ballivus non potuit dedu- 


« cere in judicium jus ſanguinis nativi do- 


« mini ſui abſque præſentià domini ſui, 


EK. ac etiam in ſupradicto recordo, 
% quod nulla præſcriptio longi temporis 
“ poteſt liberum ſanguinem in ſervitu- 
te tem reducere, quod omnino falſum eſt, 
« &c. videtur, quod judicium J. de 
«& Lovetor erroneum eſt; ideo conſide- 
« ratum eſt, quod prædictus prior reha- 
beat prædicta tenementa, ita quod om- 
© nia ſint in eodem ſtatu, in quo fuerunt 
« ante captionem prædictæ afliſe.” At- 
terwards by writ of error the record co- 
ram epiſcopo Wynton & ſociis ſuis au- 


ditoribus querelarum was brought coram 


rege, and Martin Fitz-Osbert aſſigned for 
error, that he had recoverd ſeiſin againt 
the ſaid prior © in groſſo veredicto ſuper 
" diſleidna ſecundum legem commu- 
nem; & auditores ſine brevi regis inde 
eis directo, & fine aliqua præmuni- 
„ tione ipſo Martino rite factà, contra 
legem communem, ipſum a prædicto 
tenemento abjudicaverunt, & contra 
tenorem Magnæ Cartæ domini regis: 
Dicit inſuper, quod prædicti auditores 
venire fecerunt coram eis 1 
præfatæ aſſiſæ in forma certificationis, 
& ipſos juratores per ſacramentum 
ſuum re examinaverunt & admiſerunt 
veredictum corum contrarium vere- 


dicit, quod in hiis & aliis erratum 
eſt, &c.“ To this the prior replied, 
that the ſaid Martin had been Pre- 
* munitus per breve, quod vocatur ſeire 
* facias; & quod prædicti auditores ha- 
** buerunt plenam poteſtatem, tam per 


cc 


cc 


dicto per ipſos prius pronuntiato; unde 


lider 


* breve domini regis, quam per ſpeciale 
præceptum domini regis, ad corrigen- 
* da recorda juſticiariorum vitioſa & 
* erronea inventa; & hoc ſatis conſtat 
domino regi & ipſius conſilio, & 
quòd prædictus Martinus non recupe- 
ravit per groſſum veredictum; quia 
non fuit ibi veredictum niſi tale, quale 
imperfectum, quia per xi juratores 
captum; & quod prædicti auditores 
non admiſerunt contrarium veredic- 
tum priori veredicto, quia veredictum 
ws probe captum coram 7. de Lovetot 
** fuit tale, quale imperfectum, & con- 
tra legem terræ captum per xi jurato- 
res, de ſtatu ſanguinis ultra tem pus li- 
mitatum; ſecundum veredictum ma- 
gis deberet dici ſuppletio prioris vere- 
dicti defectivi, quam eidem contra - 
riari.” To which Martin rejoined, 
and inſiſted, Quod prædicta aſſiſa fuir 
** Plena & perfecta coram . de Love- 
„tot & ſoclis ſuis juſtic* capta, & hoc 
* liquet expreſſe in eodem recordo, ubi 
* dicit, Jurati dicunt, &c. Et quod ipſe 

d wee prædicta tenementa per 
groflum veredictum præfatæ aſſiſæ, pe- 
tit judicium, ſi prædictum groſſum ve- 
redictum ſuper diſſeiſinà præcisè facta 
aliquo modo ſecundùm legem & conſu- 
etudinem regni Angliæ debet adni- 
chillari, abſque brevi de attinctà, &c. 
The judgment in this caſe does not 
appear, but it ſhould ſeem, that the 
reaſon why the record of the verdict is 
ſaid to be imperfe& was not, becauſe all 
the twelve did not agree, but becauſe 
the dicta utriuſque artis were not di- 
ſtinctly ſpeciſied and recorded, which is 
declared to be the uſage in ſuch caſe, 
prout moris eſt in tali caſu. 
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cc 
cc 
cc 
« 
cc 
cc 


40 
cc 
cc 
cc 
(c 
cc 


cc 
cc 
cc 
cc 
ec 


cc. 


500  Hitoria 6 Corong. 


— 


ſider better of it, and A W rhe they "Wi deliverd. Plow. 


Com. 21 1. b. Saunder's cale. 
But if the verdict be recorded, they cannot retract nor 


alter it. Co. Lit. 227. 7 R. 2. Coron. 108. 20 A1, 12. I „ 


7. $25 
; In a caſe of 14207 or trealbr the verdict muſt be given in 
open court, and no privy verdict can be given. Co. Lit. 
227. b. . N C. 110. 

If a man be arraigned upon an ingen of murder or 
1 manſlaughter taken by the coroner, and be found not guilty, 
the jury that acquits him ought to inquire, who committed 
the fact, and that ſhall ſerve as an indictment againft that 
perſon, that the jury find did the fact. 

But it is held, that if a man be arraigned upon an in- 
dictment found by the grand inqueſt, and be acquitted, the 
jury ſhall not make ſuch further inquiry. 14 H. 7. 2. b. 13 
E. 4. 3. b. 37 H. 8. B. Coron. 117. 11 H. 4. 93. 4. B. Coron. 
32. 21 E. 3. 1% B. Coron. 39. 

But ſurely the antient law was otherwiſe, and that the 
jury, that acquits, whether upon a preſentment, or upon 
an indictment of homicide, ſhall be chaced to lay, who 
did the fact. 37 Ai. 13. 
dos jf a man be indicted de morte q juſdus ienoti, the in- 
queſt ſhall be charged to tell the name, if they can. 2 E. 3. 
Coron. 1 5 9. | 

A man is indifled of robbery and acquitted, bar it ap- 
peard to the court, that a robbery was done, but the pri- 
ſoner not guilty, and therefore upon the ſtatute of Wincheſter 
the court compeld the jury to preſent who did it, for the 
hundred is to anſwer for the bodies of the „ ee and 
the book concludes generally, Et tiel courſe tiendra, ou home 


| eſt indite de mort de home & acquit 3 E. 3. Iter North. Coron. 


307. ſo that they made no difference, where the indict- 
ment was by the mow inqueſt, or by the coroner's in- 
queſt. ] 

Ihe ſame Rag in an appeal 22 Afi 39. Coron. 175. it 
425 Rot. 21. Raſtal's Entries 57. 4 


1 ; | But 
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But at this day the nw ed practice hath obtaind, that 
only upon an arraignment upon the coroner's inqueſt the 
jury, if they acquit the priſoner, ſhall inquire who did the 


murder or manſlaughter, and commonly it is a buſineſs of 


form, for they uſually ſay, if it be not known, that Fohy a- 


Nokes did it. 37 H. 8. B. Coron. 3 2. 21 E. . 17. 5. B. Coron, 
39. Dy. 23 8. b. 

And as to indictments of robbery, if the petit jury ac- 
quit the priſoner, they do not inquire who did it, and the 


reaſon of the difference is, that for the moſt part in Eyre the 


petit jury were all of the ſame hundred, where the offenſe 
was committed, and then upon the ſtatute of Minton the 
hundred were to anſwer de corporibus malefactorum, and 
therefore it was reaſon to put them upon the inquiry, who 
committed the robbery, if it appear to the court, that a 
robbery was committed, and the caſe of 3 E. 3. Coron. 307. 


was in Eyre, but now the jury, that tries, as well as in- 


quires, is for the moſt part of the reſt of the county, and 


therefore they anſwer only the point of guilty or not guilty; 
vide Stamf. P. C. 181. 4. 


The jurors of the petit inqueſt are charged to inquire if 
the party fled, and ſo of his goods and chattels, this is but 


an inqueſt of office, and traverſable; wide ſupra Part I. cap. 


27. b. 362. But it hath been held, that a preſentment of 


flight before the coroner ſuper viſum corporis is concluſive to 
the party, and not traverſable: vide * . dixi, Part J. 
cab. 3 1. p. 416, 417. 

And therefore it is, that if che coroner's inqueſt ſuper vi- 
ſum corporis preſent a fugam fecit, and the party be taken 


and arraigned, and plead to that indictment, the jury ſhall 
not be charged to inquire of the fugam fecit, becauſe found 


before by the coroner's inqueſt, and if they be charged 
therewith and acquit the priſoner, and likewiſe ſay, char he 
did not fly, yet the record of the inquiſition before the co- 
roner finding the flight ſhall take place to intitle the king. 
3 K z. Forfeiture 25. P. 7 Elia, Dy.238. b. 


The jury may find a ſpecial verdict, or may find the de- 


fendant guilty of part, and not guilty of the reſt, or may 
Vol. II. | 4. H | {112d 


—— — 
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find the defendant guilty of the fact, but vary in the 
manner. 

If a man be indicted of vurglary, quod felonice Y burgla- 
riter cepit & aſportavit, the jury may find him guilty of the 
ſimple felony, and acquit him of the burglary and the bur- 
glariter. 

So if a man be indicted of robbery with putting the 
party in fear, the jury may find him guilty of the felony, 
but not guilty of the robbery. 

© THe Ike where the indictment is clam & ſecrete d a * 
ond. 

f So if a man be indicted upon the ſtatute of 1 Fac. of ſtab- 
bing contra formam ſtatuti, the jury may acquit him upon 
the ſtatute, and find him guilty of manſlaughter at com- 
mon law. 23 Car. 1. Harwood's caſe (d). 

So if a man be indicted of ſtealing of goods of the value 
of 10s. the jury may find him guilty only of goods to the 
value of 6 d. and fo guilty only of petty larcmy. 41 E. z. 

Coron. 45 1. Stamf. P. C. L. III. cap. 9. fol. 16 5. 4 
Seo if a man be indicted of murder ex malitid precogiratd, 
the jury may find him guilty of manſlaughter. Co. Lit. 29 2. 4. 
or that he kild him ſe defendendo, or per infortuniuw ; 3 but nota 
in theſe caſes it is not ſufficient generally to find it done ſe 
 defendendo, or per infortunium, but the ſpecial matter mult be 
ſet down how it was done, and if upon the ſpecial matter 
ſhewn it ſhall appear to be murder or manſlaughter, the 
court will accordingly judge of it, tho the jury "conclude, | 
Et fic per infortumium, or fic de fenden d. 3 E. 3. Coron. 284, 
286, 287, & 43 Alſiz; 31. Coron. 226. 5 
And in theſe caſes, tho it be found per FO WAR or ſe 
defendendo upon the ſpecial matter ſet forth, yet this ſpecial 

matter mult be recorded, for tho it be not duch n telony, as 
| hath judgment of life, yet it is ſuch an offenſe, as gives the 
_ forfeiture of goods, and therefore they may not find a ge- 
neral not guilty, but mult find the ſpecial matter, and leave 
it to the court to judge. 


1 At 
(d) Style 86. 
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At the ſeſſions at Newgate 16 Car. 2. upon the evidence 1 
appeard, that 4. a boy riding in the ſtreet upon an horſe, B. 
another boy whipt the horſe, the horſe ran away againſt the 
will of 4. and ran over a child and kild it, for this 4. was 
indicted of murder by the grand inqueſt, and the jury found 
him generally not guilty; the court was in doubt of receiv- 
ing the verdict, becauſe it was per infor tunium, and ſo ought 
ſpecially to be found, but becaule the coroner's inqueſt had 
found the {pecial matter, and concluded it, as in truth it 
Was, per infortunium, which preſentment 4. was ready to 
confeſs, that ſo he might have his pardon of courſe, the 
verdict of not guilty was recorded, and ſo it was ſaid was 
the uſual courle in that caſe; bas | it was agreed, that if A. 
had of his own accord put the horſe into ipeed, and he had 
ſo kild the child, it had not been per infortunium but man— 
ſlaughter. Richard Pretty's caſe for killing Anne ones. 
But now ſuppoſe the priſoner kild the party, but yet in 
ſuch a way as makes no felony, as if he were of non ſane 

memory, or if a man kills a thief, that comes to rob him, or 
to commit a burglary, or if an officer in his own defenſe 
kills one, that aſſaults him in the execution of his office, 
which are neither felony nor forfeiture, whether is it ne- 
ceſſary to find the ſpecial matter, or may the party be found 
not guilty? 

And I think, and fo 1 have known it conſtantly FR" 
ſed, the party in theſe caſes may be found ot guilty, and 
the jury need not find the ſpecial matter. 
And the reaſon is, that in theſe caſes there i 18 neither fe- 
lony nor forfeiture. 

And this is in effect declared by the e of 28 8. 05. 5. 
If any attempt to commit murder, robbery or burglary in 

or nigh any common high way, or. in the manſion-houſe, 
We. and the evil-doer be ſlain, and if the ſame by ver- 
dict be found or tried, the {layer {hall not loſe any goods 
or chattels, but ſhall thereof . fully acquitted and dil- 
charged in like manner as he {ſhould be, if he were 
lawfully acquit of the death, and accordingly ruled in 
Cooper's Cale. P. 15 Car. B. R. Croke, p. 5 44. 


But 
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Hut it is uſed 1 in ſuch caſcs (and prudently enough.) 
for the coroner's inqueſt to find the ſpecial matter, and the 
bill of indictment of the grand jury to be for murder, and 
to have the party arraigned upon the bill of indictment, 
and to be acquitted thereupon upon trial, and to enter the 
acquittal upon the bill, and then to confeſs the coroner's 
preſentment, and to have judgment alſo thereupon; thus it 
| was done in the caſe of Richardſon keeper of Newgate, who 
kild Hyde, that had committed a robbery and made re- 
ſiſtance, that he could not be taken without being kild. 
M. 25 Car. 2. at Newgate. 

And therefore, where a thief was Kia in purſuit becauſe - 
of neceſſity, if the ſpecial matter be found, the killer ſhall 
have judgment, quod eat fine die. 22 Aſix 55. Coron. 179, 
22 E. z. Coron. 256. 26 Aſſiz; 23. Coron. 192. 22 E. 3. Coron. 
261. and the reaſon is, becauſe it is no felony, nor cauſeth 
any forfeiture ſo much as of goods, but is a juſtifiable act, 
and 1o differs from ſe ap or FI inforrunium, which 
give a forfeiture of goods. 

And ſince in an indictment or an appeal of ſelony the 
defendant cannot plead a juſtification, he ſhall have the ad- 
vantage of it upon the general iſſue pleaded. 26 H. 8. 1 ö. 
37H. 8. B. Appeals 122. ; 
Vet vide 37 H. 6. 20 C21. per Needham upon an mia. 
ment of murder the defendant may plead, that in an appeal 
before the conſtable and marſhal of treaſon he being ap- 
pellee kild the appellant; yet in that caſe it ſeems, if he 
_ pleaded not guilty, he {hall have advantage of that ſpecial 
julliication upon evidence. 

But [notwithſtanding] this, that I have 44 where the 
matter itſelf appears not to be felony , the priſoner upon 
not guilty pleaded' may be found not guilty, without finding 
the ſpecial matter, and Orgy ruled. P. 15 Car. 1. 
Croke, p. 544. 

Yet if the coroner's inqueſt find not the ſpecial matter but 
murder or manſlaughter, and the priſoner is arraigned upon 
it and plead not guilty, and upon the evidence it appear, that 
the priſoner kild the man, but in ſuch a manner as makes 
1 no 


„„ 
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no felony, as a thief that aaulrs bun upon the . 
or a thief that reſiſts the arreſt, in this caſe the ; jury cannot 
find a general not guilty, but muſt find, that the priſoner did 
it and the manner how, and this is to be entred of record, 
as in cale of a verdict 2 defendendo. | 

And the reaſon of the difference is, becauſe in the for- 
mer caſe the jury gives a verdict of not guilty generally, 
without inquiring who did the fact. But where a man is 
arraigned upon the coroner's inqueſt ſuper viſum corporis, and 

pleads not guilty, if the jury acquit the priſoner by not guilty, 

yet they muſt inquire who did it, for here it is apparent 
there was a man ſlain, becauſe the coroner takes the inqueſt 
upon view of the body, and if they ſhould find him gene- 
rally not guilty, and yet ſhould upon their other inquiry find 
he kild him, it would be a contradiction in itſelf, and there- 
fore in this caſe, they are to find the ſpecial matter, and 

thereupon the court ſhall give > dad for his di- 
charge. 

Many ſpecial verdids have been found, as upon the fla- 
tute of ſtabbing, ſo upon the point, whether murder or not, 
but it is difficult to find them ſo that judgment be given 
for murder, becauſe there are ſo many circumſtances re- 
quired to be found, that if any be omitted, the verdict will 
fall only to manſlaughter. 


1 have rarely known upon any ſpecial verdiQ, whew the 
queſtion was murder or manſlaughter, judgment to be given 


for murder (4), but commonly for manſlaughter or | de- 
Aran. Tutius erratur ex ” te mitiori. 


Vol. IL. 4 15 C HAP. 
(a) There have been however ſeveral 120.  Oneby's caſe. 
inſtances, wherein it has been done, v2. 


Mackally's caſe, 9 Co. Rep. 70. 4. Mare. 
gridge's cale, Hill.; Ann. B. R. Rel. 


Trin. 13 Geo. B. R. 
all which were ſpecial verdicts, and the 
court ruled them to be murder. 


— — 2 
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CHAP. XLII. 


Concerning the miſdemeanors of jurors, 


and their puniſhment. 


| J any of the jury eat or drink without licenſe of the court 


before they have un up their verdict, they are fines 


able for it. 
But tho it be not at the charges of either party, antiently 


it was held it would avoid the verdict. 24 E. 3. 24+ 4. 


But at this day the law 1s ſettled, that it is only a miſ- 


demeanor fineable i in them that do it, but avoids not the 
verdict. 14 H. 7. 29. b. (a). 20 H. J. z. a. 


But if it be at the charge, for the purpoſe, of the priſoner, 
and the verdict find him guilty, the verdict is good; but if 
they find him not guilty, and this appears by examination, 
the judge, before whom the verdict is ſo given, may record 
the ſpecial matter, and thereupon the verdict ſhall be ſet 


aſide and a new rin awarded. 14 H. 7. 30. 4. b. 


If a juryman before he be ſworn take information of the 


caſe, this is cauſe of challenge, as the law ſtands at this 
day, but antiently it was held otherwiſe, and that it was 
lawful, and that was the reaſon given in the ſtatute of 6 H. 


6. cab. 2. which enacts, That pannels of aſſiſes be deli- 
“ verd by the ſheriff to either party ſix days before the ſeſ- 


ſions, namely, that they might inform the jurors of their 


„right before the ſeſſion. 
But this brought great inconvenience in embracery and 


tampering with jurors, and therefore 1 it is juſtly diſuſed and 


diſapproved. 
If a juryman hare a piece of evidence in his pocket, and 
after the jury {worn and gone together he ſheweth it to 
them, this is a miſdemeanor fineable in the jury, but it a- 
4 voids 

(sa) Page {luis de ceo coſe 15 H. 7.1. b. 
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voids not the verdict, tho the caſe appear upon examina- 
tion. M. 23 Car. 1. B. R. M. 40 ©& 41 Elix B. R. Croke, 
n. 1. Graves & Short (b): vide tamen contra 11 H. 4. 18. a. 

hut if after the jury {worn either party deliver a piece of 


evidence to the jury, and the verdict is given for him, that 
deliverd it, it ſhall avoid the verdict, but then this aſt ap- 


pear by examination, and be indorſed upon the poſtea or 
verdict, ſo as it appear of record, and it mult not be barely 

by affidavit made after. M. 40 & 4 1 Eliz. B. R. Graves 
& Short. Co. Lit. 2 2. b. 


But if the verdict be given againſt him, that deliverd the 
evidence, the verdickt is ood. Ibid. 


If a piece of evidence under ſeal be read in court, the 
Jury ought regularly to have it with them, but not if it be 


not under ſeal. 
But yet if after the jury n a piece of RUS VN not 


under ſeal be by the court deliverd to the jury, it doth 


not avoid the verdict, and fo it is, if it be deliverd by 2 

mere ſtranger, or if it be deliverd by one of the parties, 
and the verdict be given againſt him, on whole behalf it was 

deliverd. M. 37 & 38 Eliz. B. R. Croke, n. I. (c). 

If after the jury ſworn and gone from the bar they ſend 
for a witneſs to repeat his evidence, that he gave openly in 


court, who doth it accordingly, this appearing by exami- 
nation in court and indorſed upon the record or poſtea will 


avoid the verdict. T. 32 Eliz, B. R. Croke, n. 17. Metcalfe 


& Deane (d). M. 20 Fac. B. R. Hillord & Hall (e), becauſe 
not done openly in court, nor in the preſence of the par- 
ties concerned. M. 32 Elix B. R. Leon. n. 426, Elme's | 


n £3 


But if the jury after their departure fon the bar deſire 


to hear the teſtimony of a witneſs again, they may be ſent 
for into court, and the witneſs may be heard again openly, 
where the court or parties may ask what queſtions they 


think fit. 
It 


(b) Cro. Elis. 616. (4) Cro. Eliz. 189. 
(c) Vicary & Farthing, Cro. Fliz, (e) 2 Rol. Rep. 26 1. Palm. 325. 


411. (1? 1 Leon. 305, 


2 
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If depoſitions are read in court to the jury, and after the 
jury ſworn and going from the bar the ſolicitor or proſe- 
cutor for the king or party without conſent of parties or 
order of the court deliver the copies of the depoſitions to 
the jury, if they find againſt him, on whoſe part the copies 


were deliverd, the verdict is good, but if they find for him, 


on whoſe part they were deliverd, and this appear by exa- 
mination, and be (as it ought to be,) indorſed upon the po- 


ſtea or record, the verdict ſhall be quaſhed, and a new ve- 


nire facias, or award for a new jury ſhall be returned. 


M. 20 Jac. B. R. Hillord and Hall uk 
If after the evidence given, where divers evidences are 
read bn both ſides, and the clerk is making up his bundle 


of evidences, that were under ſeal, to deliver to the jury, 
the ſolicitor for the plaintiffs delivers a bundle of depoſitions 


to the jury, ſome whereof were read, and ſome not read, 
and upon examination this appeard, tho the jury {wore 


they opened not the bundle deliverd by the ſolicitor, yet the 
verdict for the plaintiff was for this cauſe avoided, (the mat- 

ter being indorſed upon the record,) and a new venire fa 
cias awarded, for great inconvenience may be by ſuch a 


practice, and the oath of the jury, that never looked into 


them, was not regarded, for poſhbly it may be a miſde- 
meanor in them to look into it, which they ſhall not ex- 


cuſe in this manner. I. 1653. Webb & Taylor, 2 R. 4. 7 14. 
ME. 3% 8 
If the party after the jury ſworn ſpeak with a juryman, 


but nothing touching the buſineſs in iſſue, this doth not a- 
void the verdict given after for him. M. 7. B. R. per 
cuꝛriam. „ 1 


But if he or any in his behalf ſay to a juryman after 


his departure from the bar and before verdict given, the 
caſe is clear for the plaintiff, this ſhall avoid the verdict, if 


given for the plaintiff, for it 1s new evidence. - H. 22 
Fac. B. R. Athil & Bulwer adjudged. 2 Rol. Abr. 7 16. pl. 20. 
If A. be challenged off, and twelve more ſworn, yet A. 
goes along with the twelve {worn and 1s preſent at their con- 
ſultation, if A. give no new evidence, nor adviſed or directed 
4 5 them 
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chem to find for that party, for whom the verdi is given, 
the verdict is good, but 4. ſhall be fined for his miſde- 
meanor. P. 17 "Fac. B. R. Park's caſe. | 

Now touching tining of jurors I ſhall add farther. 

If a man, that is one of the indictors, be returned upon 
the petit jury, and do not e himſelf, he ſhall be 
fined. 40 Aſſiz; 10. 

If a jury ſay they are agreed, and it being asked, who 
ſhall ſay for them, they ſay their foreman, but upon far- 
ther inquiry they are not agreed, the jury ſhall be fined, 
vis. every one apart. 40 A0 IO. 29 Aix. 27. 

If a juryman be called and refuſe to appear, or if ha- 
ving appeard withdraw himſelf before he be ſworn, the 

court may ſet a fine upon him at their diſcretion : vide Stat. 
| 35 H. 8. cap. 6. 


So if he be challenged, and while the challenge i is trying 
withdraw himſelf, and the challenge is upon the trial 55 
allowd, and he be not preſent to be ſworn 36 H. 6. 2 

or being ſworn withdraw himſelf from his fellows before FA 
verdict given. 34 E. z. Office de court 12. 
If eleven of the jury be agreed, and the twelfth refuſe; 
and make his companions lie by it, heretofore ſuch jury- 
man hath been impriſond for his wilfulneſs, 8 Ai 35. and 
fined, and the inqueſt taken by the other eleven jurors. 
3 E. 3. Verdict 40. 

But upon great conſideration both theſe eotirfes have been 
diſallowd, and the judgment upon the verdict of eleven ju- 
rors reverſed, and the juryman (fined and impriſond) dif» 
charged, as being contrary to law, for it may be the twelfth 
was in the right, yet how ſoever his conſcience is not in this 


manner to be forced, and therefore former precedents of 
this kind have been diſallowd. 41 E. 3.11.4 41 AN. 
11. I 
But what if a Jury give a vendih pain all reaſon; CON» 
victing or acquitting a perſon indicted againſt evidence, 
what ſhall be done? I fay, if the jury will convict a man 
againſt or without evidence, and againſt the direction or o- 
pinion of the court, the court hath this {alve to reprieve 
Vol. II. « K the 
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the perſon convict before judgment, 4000 to acquaint the 


king, and certify for his pardon. f 
And as to an acquittal of a perſon againſt full evidence i it 


is likewiſe certain the court may {end them back again, and 


ſo in the former caſe, to conſider better of it before they re- 
cord the verdict, but if they are peremptory in it, and ſtand 


to their verdict, the court muſt take their verdict and record 


it, but may reſpite judgment upon the acquittal. 
But as touching puniſhing the jury, I ſhall ſay, what 1 


; tink may be done, and what may not be done. 


. I think in ſuch a caſe the king may have an attaint, 


for ikbo a man convicted upon an indictment can have no 


attaint, becauſe the guilt is affirmed by two inqueſts, the 
grand inqueſt, that preſents the offenſe upon their oaths, and 
the petit jury, that agrees with them, yet where the petit 


jury acquits, they ſtand as a {ſingle verdict, for they dif. 


affirm what the grand inqueſt of twelve men have upon 
their oaths preſented, and with this agrees the book 10 
H. 4. Attaint 60, 64. per Thorn. 

2. By the ſtatute of 26 H. 8. cap. 4. the uſliciar or flew- 
ward, before whom any perſon is acquit of felony againſt 


| pregnant evidence in Wales or the marches thereof, may bind 
over the jurors to appear before the preſident and council 


of the marches of Wales, who may, as they lee cauſe, fine 


and impriſon ſuch jurors by their diſcretion. | 


3. Ido confeſs in the king's bench there have been many 
precedents of jurors, that have acquitted perſons of murder, 


or other felony tried in that court, if they have gone a- 
gainſt pregnant evidence, that have been fined, impriſond 
and bound to their good behaviour during their lives (g). 


The like hath been done before juſtices in Eyre, and the 


court of king's bench is a court in Eyre and much more, for 


that court may reverſe judgments given in Eyre. See for 


this purpoſe T. 43 Eliz. B. R. Rot. 979. Noy's Rep. p. 48 & 
49. Whartoy's caſe, where the jury in the king's bench ac- 


quitting the priſoner of murder againſt pregnant evidence, 


and finding it only manſlaughter were fined 20 J. apiece, 


3 bound 


g) Vide ſupra P. 159. 


_ 
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bound to the good behaviour and for the good behaviour of 
the priſoner, and committed, and this was done by the ad- 
vice of all the judges. See the ſame caſe M. 44 & 45 Elix. 
„„ on LI 
M. 42 ©& 43 Elix B. R. Croke, n. 1 2. p. 778. Wats & Braines. 
In an appeal of murder there was a confederacy among the 
jury to bring in the verdict not guilty, and if the court diſ- 
liked it, then to change their verdict, and accordingly they 
did, and the court diſliking their verdict they went out and 
found him guilty, and this agreement being diſcoverd the 
principal confederates were fined and impriſond, but this fine 
was for their confederacy and practice, not for their verdict. 
7 R. 2. Coron. 108. The jury acquitted a notorious robber 
in the king's bench againſt great evidence, and the court 
bound the jury for the good behaviour of the priſoner; the 
reporter makes a quere per quel ley, vide the notes annexed to 
Benloe 1 5 3. to the lame purpoſe. 5 
4. Again, in caſes of inqueſt of office there have been pre- 
cedents in the Exchequer, and more frequent in the court of 
wards for fining of jurors, that would not find according to 
their evidence. H. 28 Elix, in Scaccario coram Theſ. & baro- 
nibus. 3 Hughes 196. i F 
5. The practice of the king's bench to fine jurors for 
finding verdicts contrary to their evidence was endeavouring 
to be brought in practice before judges of niſi prius; and a- 
bout 1 4 Car. 2. in an Oxfordſhire caſe Huntington and his eleven 
companions jurors were fined 51. apiece for ſuch a verdict, 
and the fine eftreated mto the Exchequer, but by the whole 
court by the advice of the greater part of the reſt of the 
Judges proceſs was ſtayed upon that eſtreat, as being im- 
poſed contrary to law (H). a 
6. Before juſtices of oyer and terminer and gaol-delivery, 
if the jury acquitted a felon contrary to their evidence, the 
uſe was to bind them over to appear in the king's bench to 
anſwer an information, but I never knew any preferd, 
and indeed it were impoſſible almoſt for any judge or jury to 
convict a jury upon ſuch an account, becauſe impoſſible, 
ro ny | 2 that 
(b) Vide antea cap. 2 2. P. 160. Vaugh. 145. 


11 — 
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that all the EO FE of the cale, chat might 1 the 


jury to acquit a priſoner, could be brought in evidence; ; 


this therefore {ſeems to me to be but in terrorem. 


But then it was endeavoured to bring the practice of 
the king s bench into uſe before juſtices of gaol-delivery 


and oyer and terminer to fine jurors in criminal cauſes for 


not obſerving the judges directions, and acquitting felons a- 
gainſt their evidence, and accordingly a jury in Gloceſterſbire 


Was fined 5 J. a man for acquitting a perſon indicted of 
burglary, the form of the fine was much the ſame as is 


hereafter mentiond, this fine was allo eſtreated into the Ex- 


chequer, but all the court after great advice with the judges 


of the common pleas orderd a ſtay of proceſs thereupon, 
as being neither warrantable by law nor antient precedents 1 in 
any court leſs than Eyre. 

At the gaol - delivery at Newgate 10 Maii 1 7 Car. 2. Mag- 


taff (i) and eleven other jurymen were fined five marks 
apiece for acquitting Richard Tomſon and others indicted for 
conventicles, Ed quod ipfi juratores adtunc & ibidem eoſdem Ri- 
cardum Tomſon c. de predifta tranſgreſſione & contemptu 


contra regem bujus regni Angliæ, contra plenam evidentiam, 
contrd directionem curiæ in materia legis ibidem de & ſuper 


 Promiſſis eiſdem juratoribus verſus Þrefatos Ricardum Tomſon 
Oc. in dictd curia ibidem aperte dat & declarat de premiſſi 5 
eis impoſitis in indictamento prædicto acquietaverunt in con- 


temptum dicti domini regis nunc legumque ſuarum, & ad magnam 
obſtruttionem & impedimentum juſticie, necnon in malum exem- 


plum omnium aliorum juratorum in conſimili caſu delinquentium. 


They were thereupon committed, and brought their ha- 


 beas corpus in the court of common- bench, and all the judges 


of England were aſſembled to conſider of the legality of this 
fine, and the impriſonment thereupon, wherein there was 


_ Jome little diverſity of opinion, whether without a cauſe of 
ſuit returned alſo the common pleas could give judgment 
touching this fine, and if there were cauſe, deliver the 


party, or whether he mult go into the king's bench by ha- 
beas corpus and certiorari. 


3 But 


00 In PuſbelPs caſe, Vaugh, 153. 


8933 as 


—— — 


But it was agreed by all the judges of Eng land, (one only 
diſſenting,) that this fine was not legally ſer upon the; jury, 
for they are the judges of matters of fact, and altho it 
was inſerted in the fine, that it was contra F curie 


in materid legis, this mended not the matter, for it was im- 
pollible any matter of law could come in queſtion, till the 


matter of fact were ſettled and ſtated and agreed by the 


jury, and of ſuch matter of fat they were the only com- 
petent judges. 


And altho the witneſſes might perchance {wear the fact 


to the ſatisfaction of the court, yet the jury are judges as 
well of the credibility of the witneſſes, as of the truth of 
the fact, for poſſibly they might know ſomewhat of their 
OWN knowledge, that what was {worn was untrue, and poſ- 


ſibly they might know the witneſſes to be ſuch as they 


could not believe, and it is the conſcience of the j jury, that 


mult pronounce the priſoner guilty or not guily. 


And to ſay the truth, it were the moſt unhappy caſo 5 
that could be to the judge, „if he at his peril muſt take 


upon him the guilt or innocence of the priſoner, and if the 


judge's opinion mult rule the matter of fact, che trial by | 


jury would be uſeleſs. 


Whereupon, and upon view of the precedents in the 


court of common bench, where priſoners not legally com- 


mitted or fined had been diſcharged, tho no caule of privi- 
lege were returned, the jurors were diſcharged of their im- 
priſonment. 

And therefore, altho the long uſe of fining j jurors in the 
king's bench in criminal cauſes may give poſhbly a juriſ- 
diftion to fine in theſe caſes, yet it can by no means be ex- 
tended to other courts of ſeſſions of gaol-delivery, oyer and 
 terminer, or of the peace, or other inferior juriſdictions. 
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Concerning ſtanding mute, and the Pu- 


4 the party to his trial, and the trial thereupon by the jury. 


to be done in caſe the priſoner will not anſwer, but ſtand 
mute and make no defenſe. 


. it. 
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CHAP. XLIII. 


mſhment of Py, or peine fort & 
dure. SE 


Have hitherto conſiderd the pleas of the priſoner in ca- 

pital cauſes, namely, 1. Confeſſion, 2. Pleas in bar, 
and 3. Pleas to the felony, or not guilty. 

And I have conſiderd the proceedings in order to bring 


It remains, that 1 ſhould now come to conſider what is 


M this matter thele things are conſiderable. 
What ſhall be ſaid in law a Handing mute, and what 
_ 
2. What the conſequence or penalty i is of a ſanding mute 
in capital cauſes, and therein of peine fort and dure. 
3- What cautions are to be uſed before the inflicting 


4. By what law 1 it is ces, 
. As to the firſt of theſe. 
If the priſoner hath received his ne already, or be 


convicted and brought to the bar, and demanded what he 
can ſay, why judgment ſhould not be given againſt him, if 
convicted, or why execution ſhould nbt be awarded, and 


he ſaith nothing, yet this is not ſuch a ſtanding mute as is 
in hand, for he is already convict or attaint: And there- 
fore in ſuch caſe, if the party ſo called hath always remained 
in cuſtody from the time of his plea of not guilty, if he be 
called to ſhew what he can ſay, why he ſhould not have 
judgment upon his conviction or execution upon his former 

2 | judgment 


aan 1 4 2 
— — 
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judgment, and he ſay nothing, i it {hall not be inquired, whe- 
ther he can ſpeak or not, but he ſhall have preſent judgment 
or execution, as the caſe requires. 10 E. 4. 19. b. But if long 
time hath paſſed between his conviction or judgment and 
this ſecond calling to the bar, it is prudent to make the in- 
quiry, at leaſt by witneſſes, whether he can ipeak, for pol 
ſibly he may have a pardon to plead. 
But if a man abjure or be outlawd of felony, and after 
return again, and be taken and brought to the bar to ſhew 
cauſe why execution ſhould not be done, if he ſtand mute, 
an inqueſt of office is to be taken by the court to inquire, 
whether he can ſpeak or not, and if it be found, that by vi- 
ſitation of God ſince his abjuration, c. he hath loſt his 
ſpeech, it {hall be alſo inquired, whether it be the ſame per- 
; Jon containd in the record of outlawry or abjuration, be- 
fore judgment or execution (as the caſe requires,) ſhall be 
awarded againſt him, for he may plead in bar of execution 
in ſuch caſe, that he is not the ſame perſon. 10 E. 4. 19. b. 
8 H. 4. 1. . And fo it ſeems to be, if he were brought in 
upon a capias utlegat, or habeas cor pus by che ſherift; de ' quo 
| aha 
And therefore the book of 26 Aſſiz. 1 9. that faith a party 
abjured ſtanding mute ſhall have peine fort & dure, is miſta- 
ken, for he ſhall be hanged, if he ſtand mute of malice, 

Stamp. P. C. Lib. II. cap. 60. fol. 150. b. 

If a man indicted of felony demur to the indictment, 
and will not otherwiſe anſwer, this is no ſtanding mute, bat 
if the demurrer be ruled againſt him, he mall have judg- 
ment of death. 14 E. 4. J. a. per cur. 

If a man indicted or appeald of felony pleads not ęully, 
and puts himſelf upon the country, and the jury remains 
upon challenges till another day and then appears, and the 
priſoner at the bar will ſay nothing but ſtand mute, yet 
this is not a ſtanding mute, for the inqueſt ſhall be taken 
upon the iſſue already joined; and ſo in an appeal. 15 E. 4. 

b, 
3 yet even in that caſe it is poſſible the priſoner may 
be taken dumb between his plea and his trial, and ſo loſe 


ſome 
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ſome adrantages, chat the law gives him for his defenſe, as 

challenges, examination of witneſſes, and many matters for 

his defenſe ; [therefore] the court hath uſed ſometimes by 
inqueſt, ſometimes by inquiry ex officio by the inqueſt impan- 
nelled to try his iſſue to inquire, whether he ſtand mute of 

"malice, and then to try him, or if it be ex viſſtatione Dei, then 
to reſpite his trial, but if he ſpoke the lame day in the hear- 

ing of the court, then ſuch inqueſt of office is not taken, 

for the court is of their own knowledge aſcertained of his a- 

bility to ſpeak. 43 Aſiz 30. 8 H. 4. 1 C 2. 

The ſtanding mute of a priſoner is not, where he hath 
pleaded not guilty and put himſelf upon the Wan, tho 
afterwards he would retract it. 

If a priſoner for felony plead not guilty and put himſelf | 
upon the country, and when the jury appears he challengeth 
peremptorily above thirty-five, in ſuch caſe the jury was 
not to be taken, but judgment of penance was antiently 
given againſt him, and ſo it was no attainder in caſe of fe- 
lony. 17 Aix 6. E 3 H. 7. 12. 4. 
„ 

But the law herein was after declared i , and 
a by the advice of all the judges judgment of death {ſhall 
be given, and fo it was an attainder. 3 H. 7. 12.4. where it 

was ſettled for a rule in all circuits, and fo it continued un- 

til 22 H. 8. cap. 14. when by act of parliament the chal- 
lenge was reduced to twenty, and fo the judgment of death 

upon peremptory challenge ceaſed, unleſs in high treaſon 
or petit treaſon, where it ſtands on foot as before, vide Co. 

P. C. cap. 102. p. 227, 228. who ſeems to hold, that for 
challenging above thirty-five judgment of peine fort & dure 

ſhall be given according to 14 E. 4.7. 4. & 3 H. J. 2. 4. ber 

omnes juſticiarios contra Keble. 

Regularly therefore a man is {aid to ſtand mute, when being 
arraigned for felony or treaſon, either 1. He anſwers not at all, 
or 2. If he anſwers with ſuch a matter, as is not allowable 
for anſwer, and yet will not anſwer otherwiſe, or 3. Where 
he pleads not guilty, but when demanded how he will be tried, 


either will {ay nothing, or not put himſelf upon the country. 
2 If 
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If he ſtand mute and ſay nothing at all, in caſe of felony 
the court ought ex officio to impannel a jury and {wear it as 
an inqueſt of office to inquire, whether he ſtand mute of 
malice, and if found ſo, he ſhall have the judgment of peine 
fort & dure, or whether it be ex vifitatione Dei, and if found 

fo, they are to inquire touching all thole points, which he 
might poſlibly plead for himſelf, as whether a felony were 
done, whether he be the ſame perſon, that is indicted for 
it, whether he did it, and whether he hath any matter to 
allege for his diſcharge. 
But what if all this be found againſt the priſoner, * 1 
ſhall be done? whether judgment of death ſhall be given a- 
gainſt him, tho he never pleaded, leems yet undeter- 
mined (a). 
If a man plead not guilty, and being demanded how he 
will be tried anſwers by God and holy church 4 E. 4. 
11.4. or delivers in a protection 7 E. 4. 29. a. Coron. 30. or 
will not put himſelf upon trial of his country, this is a 
ſtanding mute, as much as if he had not at all pleaded. 
II. As to the conſequences of ſtanding mute. 

In caſe of an indictment of high treaſon, the party 
ſtanding mute, judgment of high treaſon ſhall be given a- 
gainſt him as upon a nihil Aicit, M. 3 & 4 Flix. Dy. 205. 4. 
rule accordant. Stan. P. C. Lib. II. cap. 60. fol. 150. 4. 2 Co. 
Inſt. ſuper ſtat” Weſtm' 1. cap. 12. vide infra, cap. 44 

In an appeal antiently it had been held, that if the pri 
ſoner ſtand mute, judgment ſhould be given for the — 

218.3. 18.4 ( 
But afterwards the law was held all one in caſe of an ap= 
peal and of an indictment, namely the defendant ſtanding 
mute judgment of peine fort dure was given againſt him, 
yer the ſtatute of Neſtm 1. cap. 1 2. {peaks only of the king's 
ſuit, (T) vide 43 Alix. 30. 3 H. 7.2.4. 14 E. 4.7. a. 

If a man be indicted of felony and ſtands mute, he ſhall 
be put to penance, J. 18 E. 2. B. R. Rot. 20. in dorſo, Berks, 

Vol. II. 4M rex 


(a) Vide B. Corone 217. where a per- () See State Tr. Vol. I. p. 367. lord 
ſon, who could neither ſpeak nor hear, Audley's caſe. 


was arraigned for felony: vide Tar |. (it) 2 Co. Inſt. 178. 
F. 34. in 16015, ä | 
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rex (C). And yet vide H. 18 E. 3. B. R. Rot. 16. Ebor. rex, 
Petrus Geldhird arraigned (c) pro depradatione in regia vid 
ſtood mute, and an inqueſt of office being charged to in- 
quire, if it were wilful, and found ſo, he had judgment to 
be banged. 7 „ e 
On the other fide 7. 30 E. 3. Rot. 1 1. in dorſo Hunt. rex, 
The biſhop of Ely arraigned for felony dicit, quod ipſe eſt mem- 
brum ſanctæ ecclefie, & epiſcopus undtus, & frater domini Pape, 
and that he could not anſwer without the archbiſhop of 
Canterbury [ his ordinary] coram laico judice; there went out 
thereupon a writ to the ſheriff of Hunt. to return twenty. 
four to inquire of the whole fact, and by the inqueſt he 
was found guilty of the felony charged upon him, | de re- 
ceptamento felonum] and his goods ſeiſed, but he was de- 
manded by the archbiſhop of Cant. and deliverd to him as a 
member of holy church, ſo that there the fact was inquired 
of, tho the biſhop refuſed to anſwer, which was a kind of 
ſtanding mute (g)). 5 ; 
Buy the ſtatute of 33 H. 8. cap. 12. any perſon arraigned 
before the lord ſteward for treaſon, murder, manſlaughter, 
or blood-ſhed in the king's palace, and ſtanding mute ſhall 
have judgment, as if convicted, fo there is no penance in 
that cale. „% Ons „ 
But upon the ſtatute of 28 H. 8. cap. 1 5. for commiſ- 
ſioners of the admiralty proceeding in maritime felonies c. 


We ts : 
(*) This was the cafe of Stephen le 


Ferrour, who was indicted before ju- 


tices of cher and terminer fro recepta- 
mento felonim, and upon being arraign- 
ed zuutum ſe tenuit, a jury was impan- 


nelled ex officio, who found quod mum 


Je Tenet de mer & ſpontaned volumate 
Jfna, & quòd loqui poteſt ſi velit, and he 


was thereupon put to penance, ad Pænm; 
like nature with the caſe of Alan de Beck- 


the record was removed by writ of er- 
ror Coram rege, where he pleaded ot 
guilty, and was committed to the mar- 
ſhal and afterwards produced the king's 
pardon, [eo inde quietus. 

() It appears by the record, that it 
was not upon an arraignment, that he 
ſtood mute, for he had fled from juſtice 
and was outlawd, but being afierwards 
taken he was brought-into court, and 
demanded why execution {};ould not be 


there 


done upon him in purſuance of the out- 


lawry, to this he made no anſwer; but 
this is not a ſtanding mute to the pur- 
poſe in hand, as our author himſelf has 
ſhewn at the beginning of this chapter. 
(4) This was not properly a ſtanding 
mute, but a claiming the benefit of cler- 
oy, (which in antient times was uſually 
done before pleading,) and was of the 


ingham Mich. 20 & 21 Edw.1. Rot. 4. In 
aorſo coram rege, Nottingham, ſee Part I. 
P. 343. in notis, and the caſe of 70% de 
Boſeo, P. 6 E. 2. B. R. Rot. 2. Ee, les 
Part I. p. 180. in notis, the reaſon there- 
fore, why the fact was inquired of, was the 
ſame in this caſe, as in thoſe, vis. that it 
might be known, pro quali ordinari li- 
berari debeat, whether as a clerk con- 
vict or acquit. Vide 2 Co. Taft, P. 633. 


„ 


ä 


— erm. 
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| there is no ſuch excluſive proviſion, and cheelice they fol- 


low herein the courſe of the common law, fo that any per- 


ſon indifted for piracy before theſe commiſſioners ſtanding. 


mute ſhall have judgment of pow fort & dure. T. 7 Elix. Dy. 
241. b. Brooke's caſe. 
I The judgment of peine fr & dure is, as it is recited by 
Gan. Ec. Lib. II. cap. 60. fol. 150. b. & 4 E. 4. 1 1. b. 
« and fput into a dark, lower room, and there to be laid 
naked upon the bare ground upon his back without any 
“clothes or ruſhes under him or to cover him except his 
privy members, his legs and arms drawn and extended 
with cords to the four corners of the room, and upon 
his body laid as great a weight of iron, as he can bear, and 
more. And the firſt day he ſhall have three morſels of 
barly bread without drink, the ſecond day he ſhall have 


three draughts of water, of ſtanding water next the door 


[1 


= 
(c 
cc 
ce 
cc 


ce 


8 he die” (e). Vide the entry thereof Raſt. Entries 385. a. 
This judgment is given for his contempt in refuſing bis 
| legal trial, and therefore he thereby forfeits his goods, but 


it is no artainder, nor gives any eſcheat or corruption of 


blood: vide 34 E. z. Eſcheat 10. Dy. 308. 4. 14 E. 4. 7. a. 
The ſeverity 34 the judgment is to bring men to put 
themſelves upon their legal trial, and tho ſometimes it hath 


been given and executed, yet for the moſt part men bethink 


themſelves and plead. 


If a peer of the realm arraigned upon an indiqtment of 


felony before his peers refuſe to 225 [he ſhall have] this 


judgment of peine fort & dure. P. 17 Car. 1. caſus domini . 


ſtlebaven (F). 


And a woman ſhall 1 the ſame judgment, if ſhe ſtand 


mute. 2 Co. Inſt. 177. ſuper ſtat. Weſim I. Cap. 12. Wi ſeman's 


caſe there cited. 


If 


(e) But before * proceed to this tying his thumbs together. with whip- 
extremity, it has been the practice to cord. T horely's caſe Kel. 2). 


endeavour to make the priſoner plead by (J) Stare Tr, Vol. I. P. 367, 


viz. © That he be ſent to the priſon from whence he came, 


of the priſon, without bread, and this to be his diet till 


_ 
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rex (b). And yet vide H. 18 E. z. B. R. Rot. 16. Ebor. rex, 
Petrus Geldhird arraigned (c) pro depredatione in regia via 
ſtood mute, and an inqueſt of office being charged to in- 
quire, if it were wilful, and found ſo, he had judgment to 
be hanged. %%% 0, 5 
On the other ſide J. 30 E. 3. Rot. 1 1. in dorſo Hunt. rex, 
The biſhop of Ely arraigned for felony dicit, quod ipſe eſt mem- 
brum ſanctæ eccleſie, & epiſcopus untlus, & frater domini Pape, 
and that he could not anſwer without the archbiſhop of 
Canterbury his ordinary | coram laico judice ; there went out 
thereupon a writ to the ſheriff of Hunt. to return twenty= 
four to inquire of the whole fact, and by the inqueſt he 
was found guilty of the felony charged upon him, | de re- 
ceptamento felonum] and his goods ſeiſed, but he was de- 
manded by the archbiſhop of Cant. and deliverd to him as a 
member of holy church, ſo that there the fact was inquired 
of, tho the biſhop refuſed to anſwer, which was a kind of 
ſtanding mute (d)). - „„ 
Buy the ſtatute of 33 H. 8. cab. 12. any perſon arraigned 
before the lord ſteward for treaſon, murder, manſlaughter, 
br bloodſhed in the king's palace, and ſtanding mute ſhall 
have judgment, as if convicted, ſo there is no penance in 
JJ OA. : - 
But upon the ſtatute of 28 H. 8. cap. 15. for commiſ- 
ſioners of the admiralty proceeding in maritime felonies c. 
ED EY there 
' (3) This was the cafe of Stephen le done upon him in purſuance of the out- 
Ferrour, who was indicted before ju- lawry, to this he made no anſwer; but 
ſtices of yer and terminer fro recepta- this is not a ſtanding mute to the pur- 
enento felonum, and upon being arraign- poſe in hand, as our author himſelf has 
ed mnutum ſe tenuit, a jury was impan- ſhewn at the beginning of this chapter. 
nelled ex officio, who found q19d mui (4) This was not properly a ſtanding 
| oe tenet de mera & ſpontaned voluntate mute, but a claiming the benefit of cler- 
ſua, & quod loqui poteſt ſi velit, and he gy, (which in antient times was uſually 
was thereupon put to penance, ad Pxnams; done before pleading,) and was of the 
the record was removed by writ of er- like nature with the caſe of Alan de Beck- 
ror coram rege, where he pleaded at ingham Mich. 20 & 21 Eqdw.1. Rot. 4. In 
_ guilty, and was committed to the mar- dorſo coram rege, Nottingham, ſee Part l. 
ſhal and afterwards produced the king's 5. 343. in notis, and the caſe of John de 
pardon, eo inde qQUietUS. Boſco, P. 6 E. 2. B. R. Rot. 2. Eſſex, lec 
(c) It appears by the record, that it Part I. P. 180. in notis, the reaſon there- 
, was not upon an arraignment, that he fore, why the fact was inquired of, was the 
ſtood mute, for he had fled from juſtice ſame in this caſe, as in thoſe, vis. that it 
and was outlawd, but being afterwards might be known, pro quali ordinariò li- 


taken he was brought into court, and berar! debeat, whether as a clerk con- 
demanded why execution {};ould not be vict or acquit. Ve 2 Co. Tuff, P. 633. 


( 
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there is no ſuch excluſive proviſion, and therefore thay fol- 

low herein the courſe of the common law, ſo that any per- 
ſon indicted for piracy before theſe boten ers ſtanding 
mute ſhall have judgment of peine fort & dure. T. 1 Eliz. Dy. 
241. b. Brooke's caſe. 


The judgment of peine 2 & dure is, as it is recited by 
Stamf. P. C. Lib. II. cap. 60. fol. 1 50. b. & 4 E. 4. 11. b. 


wiz © That he be ſent to the priſon from whence he came, 
6 


„ naked upon the bare ground upon his back without any 


clothes or ruſhes under him or to cover him except his 
« privy members, his legs and arms drawn and extended 
with cords to the four corners of the room, and upon 
his body laid as great a weight of iron, as he can bear, and 
more. And the firſt day he ſhall have three morſels of 
barly bread without drink, the ſecond day he ſhall have 
ce 


three draughts of water, of ſtanding water next the door 
c 


'£c 


4c 


cc 


. he die” (e). Vide the entry thereof Raſt. Entries 385. 4. 
This judgment is given for his contempt in refuſing his 


> legal trial, and therefore he thereby forfeits his goods, but 
it is no attainder, nor gives any eſcheat or corruption of 


blood: wide 34 E. 3. Eſcheat 10. Dy. 308. a. 14 E. 4. 7. 4. 
The ſeverity 1 the judgment is to bring men to put 


| themſelves upon their legal trial, and tho ſometimes it hath 
been given and executed, yet for the moſt Al men bethink 


themſelves and plead. 


If a peer of the realm arraigned upon an is of 


| felony before his peers refuſe to plead, he ſhall have] this 


judgment of peine fort & dure. P. 17 Car. 1. caſus domini ca- 


er (F). 


And a woman ſhall "TRE FO fane judgment, if ſhe ſtand 


mute. 2 Co. Inſt. 177. Joper ſtat. Weſt I. cap. 12. Wi ſeman's 
cale there cited. 


If 


(e) But before FEM proceed to this tying his thumbs together with whip- 
extremity, it has been the practice to cord. T horely's caſe Kel. 27. 


endeavour to make the priſoner plead — I Stare 27. Vol. I, P. 36 7. 


and put into a dark, lower room, and there to be laid 


of the priſon, without bread, and this to be his diet till 
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If a man be indicted of petit larciny and refuſe to plead, it 
ſeems judgment of peine fort & dure ſhall not be given, but 
the party convict, for he is not to have judgment of death. 

But if a woman be indicted for ſimple larciny of goods 
under 10s. tho ſhe {hall not die for it, but only be burnt 
in the hand by the ſtatute of 21 Jac. cap. 6. yet if the re- 
fuſe to plead, the judgment of peine fort & dure ſhall be 
given againſt her, becaule it may fall out upon the cale, 
that {ſhe hath been burnt in the hand before, and then ſhe is 


to be executed; and it is but a privilege, as clergy is, 


which ſhe muſt put herſelf by her defenſe 1 into a capacity of ; 


| enjoying. 


It a new felony be made by add of parliament, tho it make 


no proviſion touching the penalty of ſtanding mute, yet it is 
2 neceſſary conſequence thereof, tho not ſpecially provided 


for, if it be not ouſted by the 20, that makes it felony; as 
clergy is an incident to every new created felony, unleſs 


ſpecially ouſted by act of parliament ( 9 for they are inci- 


dents: vide Dy. 241.6. 


And therefore in rape, tho made felony by Weſtm 2. cap. 
34. if the party RYE: ſtand mute, he ſhall have judg- 
ment of penance. P. 7 Car. 1. lord CaſHehaven's caſe. 

Tho judgment be given of beine fort & dure, yet if the 


olfenſe laid in the indictment be within clergy, his clergy 
ſhall be allowd him, which appears by the ſtatutes of 23 H. 
8. cab. 1. 25 H. 8. cap. 3. and other ſtatutes that ouſt 


clergy, where the party ſtands mute, in lome particular 
caſes, and by the books. 
III. As for the third general, the neceſſary cautions to be 


_ in inflicting this ſevere puniſhment are theſe. 


. Let not the judgment be too haſtily given, let the pri- 
"TOY have not only trina admonitio, but alſo ſome conve- 
nient reſpite, poſſibly till the afternoon, to bethink himſelf, 
if the arraignment be in the morning; or till the next morn- 
ing, if the arraignment be in the afternoon: and let the 
judgmene i itlelf be e read to him, that he may 

4 know 


( Vide Part I. p. 194. 
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know his danger before bis Gnal refuſal with due admo- 
nition not to deſtroy himſelf. 4 E. 4. 11. b. 

2. Before any judgment final "4 given, if the priſoner 
ſtands wholly mute and ſays nothing at all, let an inqueſt of 
office be taken to inquire, whether it be ex malitia, or ex viſi- 

tatione Dei, unleſs he hath ſpoken in court the ſame day, 
vide Raſt. Entries title gaol- delivery. 

3. And likewiſe let the judge hear the witneſſes upon oath 
to give a probable teſtimony of his guilt, for tho his mali- 
cious ſilence carries with it a preſumption of guilt, yet it is 

good to have ſome concurrent teſtimony. 1. In reſpect of 
the ſeverity of the judgment. 2. Becauſe the ſtatute of 
Weſtm 1. cap. 12. de quo infra, ſeems to require it. 

4. If the offenſe laid in the indictment be within clergy, 

tho in ſtrictneſs of law the priſoner ought to pray it, yet it 

is the duty of the judge to allow it, tho not prayd, and 
that as well after judgment pronounced as before. 

IV. Concerning the fourth particular, by what law this 
oy * of peine fort & dure is introducet. 

By the ſtatute of Meſim 1. cab. 12. Purvieu eſt enſement 
que les felons eſcries, N queux ſont apertement de male fame, & 
ne ſoy voilent mitter en enqueſt de felonies, que homes met ſur 
eux devant juſtices a la ſuit le roy ſoient miſes en la priſon fort 

dure, come ceux queux refuſent eſtre al common ley de la 
terre, mes ceo neſt my à entender pur priſoners, que font priſes 
per legier ſuſpicion. 
Some (/) have antiently thought, that this adt of parlia- 
ment introduced the penance, and therefore they did an- 
tiently think it did not extend to an appeal, becauſe that is 
the ſuit of the party and not the {uit of the king, de quo 
antea P. 317. 

But it ſeems, that altho this ſtatute is in ſome points di- 
rective, namely, that ir ſhould be applied to thoſe, that are 

of ill fame, and not thoſe, who are taken upon a light ſuſ- 
picion, and therefore the court before they give this judg- 
ment ought either by inqueſt of office, or at leaſt by exa- 


mination of witneſles to inquire concerning the probabilities 
Vol. II. 4N fo of 


(h) Stamf, P. C. 149. . Poulton de face regis 211. B. 
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of the guilt: wide Stamf. P. C. Lib. II. cap. 60. fol. 1 50. a. yet 


impriſonment fort & dure, but enacts not the puniſhment 
itſelf by this lingring painful death, therefore the puniſh- 
ment, as it is thus inflicted, was at common law, and is by 
felony, yet the law hath conſtantly for many ages extended 
| tute, but by the common law. 


tho they wrote ſince the making of this ſtatute, mention the 
- penance without referring of it to this act of Heſtm 1. (n). 


— —— — = > —— CET 
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this ſtatute doth not originally introduce the penance, but it 
was to be done by the common law, and accordingly it is 
agreed by my lord Coke in his comment upon this ſtatute 


F Þ SC 85 . 
And this appears 1. Becauſe this ſtatute only ſpeaks of 


force of the common law. 2. Becauſe tho ſome antient opi- 
nions were, that it extended not to the caſe of an appeal of 


it to an appeal (i), which cannot be 


by force of this ſta- 


3. The antients, as Fleta (Y, Britton (1) and Horn (m), 


j ͤ ĩðù oe 

& ) Tib. I. cap. 34. f. 33. 
(0) Cap. 4. S. 23. & cap. 22. 9. 73. 
(m) Mirror, cap. 1. 9. 9. 


eu) This ſtatute was made 3 E. 1. and 
tho by the manner of the expreſſion it 
does not ſeem to have "Moy + 

Penance, but rather ſpeaks of it as a 


uced this 


thing already known, yet I cannot find, 
that it is ever taken notice of in any an- 


tient author, book-caſe, or record before 


the reign of E. 1. on the contrary I find 


fome inſtances in the preceding reign of 
perſons arraigned for felony ſtanding 


mute, who yet were not put to their pe- 


| Nance, but had judgment to be hanged : 


at which time it ſeems to have been the 
uſual practice, that if the priſoner ſtood wil- 


fully mute, a jury of twelve were impan- 
neld ex icio, and if they found him guil- 


ty, another jury of twenty-four were choſen 
to examine the verdict of the former; 


and if they were of the ſame opinion, 
the priſoner was ſentenced to be hanged, 


Placita corone coram juſtic itinerant” in 
comitatii Warwicenſi auno 5 H. 3. Rot. 1. 
Asgues, que fuit uxor Roberti de 


_ & Boſeo, appellat T homam filium Hulerti 


_ © per patriam, & Thomas defendit mor- 


Catalla T home xxxiv ſolidos & vi de- 


„ mento venit, & non vult ponere ſe ſu- 


CHAP. 


« de morte Robert: viri ſui, & Thomas 
“ yenit, & quiz ipſa habet virum Rober- 
« rum de Verdun nomine, qui nullum 
facit appellum, ipſa non habet vocem 
* appellandi, & ideò inquiratur veritas 


tem, ſed non vult ponere fe ſuper pa- 
„ triam, & xii juratores dicunt, quod 
culpabilis eſt de morte illä, & xxiv 
* milites, alii a prædictis xii, ad hoc e- 
* le&i idem dicunt, & ideò ſuſpendatur. 


narios, unde vicecomes reſpondebit. 

Ilidem in dorſo. * T homas de la 
«* Hethe captus per indictamentum pro 
e furtis & aliis nequitiis & pro recepta- 


per patriam; & juratores dicunt ſuper 
* ee ſuum, quod male cre- 
* dunt eum de receptamento Holb# Go- 
* lichtly, qui fuit latro cognitus, & po- 
« ſtea ſuſpenſus apud Caunped em, & de 
« hoc & de aliis furtis eum male cre- 
% dunt, & xxiv milites ad hoc electi di- 
* cunt idem, quod prædicti xii juratores, 
* & quod latro eſt de ovibus & de a- 
© veriis & aliis rebus, & ideo ſuſpen- 
“ datur. 
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CHAP. XIIV. 


Concerning clergy how it flood at common 
law, and how generally at this day. 


Pais: in the former chapter gone 8 the pleas and 
trials of the priſoners, and the proceeding upon ſtand- 
ing mute, I come to conſider the privilegium clericale, and 
I the rather refer it to be examind in this place, becauſe 
tho antiently clergy was prayd and allowd upon the arraign- 
ment of the priſoner, yet at this day it is rarely done but 
upon his conviction or ſtanding mute, and this is, 1. For the 
convenience of the court to be aſcertained firſt of the na- 
ture of the crime by the confeſſion or trial of the priſoner. 
2. For the advantage of the priſoner, who poſſibly may be 
acquitted, and ſo need not the benefit of clergy: vide Hob. 
| Rep. 288. Searle & Williams. 5 
And for the full diſcuſſion of this matter, (which I ah 
needs ſay is one of the moſt involved and troubleſome titles 
in n the law,) I ſhall, as near as I can, hold this method. 
. To conſider ſomewhat in general touching the original 
6 alteration of the privilege of clergy. 2. In what caſes 


” it is to be allowd, and in what not (a). 3. What per- 


ſons are capable of this privilege, and what not (6). El At 
what time it is to be allowd, and when not (c). 5. The 

manner how it is to be allowd, and who the judge of; it (4). 

6. The conſequences of the praying or allowing of it (e). 

For the firſt of theſe, namely the original and progreſs 
of this privilegium clericale. 

Antiently princes and ftates converted to cluiſtianity i in 
favour of the clergy, and for their incouragement in their 
offices and imployments, and that they might not be ſo much 
intangled in ſuits, did grant to the clergy very bountiful 
bine and exemptions, principally of two kinds. 1. Ex- 


emption 


0% Cab. 45, 46, 47, 48, 49, 30. (Þ) Cap. z. (e) cab. 32. (4) Ca. 33. 
(e) Cap. 54. | : 
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emption of places conſecrated to religious duties from ar- 
reſts for crimes, which was the original of ſanctuaries, 
2. Exemption of their perſons from criminal proceedings in 


ſome caſes capital before ſecular judges, which was the true 
original of the privilegium clericale. 


The clergy increaſing in wealth, power, 3 num- 


ber, and intereſt afterwards ſet up for themſelves, and that, 
which they obtained by the favour of princes and ſtates at 


firſt, they now began to claim as their right, and a right of 
the higheſt nature, namely jure divino; and by their canons 
and conſtitutions endeavourd, and (where they met with 


tame and eaſy princes and ſtates,) obtaind vaſt extenſions of 


theſe exemptions. 1. In the perſons concerned, namely to 


all that had any kind of ſubordinate miniſtration relative to 

the church. 2. In the cauſes, exempting as far as they 
could all cauſes of clergymen, as well civil as criminal, from 
the juriſdiction of the ſecular power, and wholly ſubordi- 

nating them immediately and only to the eccleſiaſtical ju- 


riſdiction, which they ſuppoſed to be lodged firſt in the 


pope by divine right and inveſtiture from Chriſt, and from 
the pope ſhed abroad into all ſubordinate and eccleſiaſtical 
” Juriſdictions, whether ordinary or delegate. 


And by this means they endeavourd and in ſome king- 


doms and for {ome ages obtained, that there was a double 
| ſupreme power, or two kingdoms 3 in every kingdom, the 


one a regnum ecclefiaſticum, abſolute and independent upon 
any but the pope over eccleſiaſtical men and cauſes, exempt 
and ſeparate from the ſecular magiſtrate; the other a reg- 
num ſeculare of the king or civil magiſtrate, which yet was 


not fo abſolute, but that it had ſubordination and ſubjec- 


tion to this regnum ecclefiaſticum ; ſo it was regnum ſub era 


viori regno. 


He that lifts to ſee the whale {ſcheme of their claim, let 


| him read Suarez his large diſcourſe of the monumenta eccle- 


faſtica in his opuſcula. 

But altho the uſurpations of the pope were e very great and 
obtained much in this kingdom, until the extermination of 
his pretended ey by king H. 8. yet this claim of the 

3 exemption 


0 
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exemption of the clergy totally from ſecular juriſdiction 
grew ſo burdenſome and intolerable, that it was from time 
to time qualified and abridged by the civil power, ſome- 
times by acts of parliament taking it away in ſome caſes, 
ſometimes by the interpretation and conſtruction of the 
judges, and ſometimes by the contrary uſage of the king- 
dom; for eccleſiaſtical canons never bound in England far- 
ther than they were received, and ſo had not their authority 
from their own ſtrength and obligation, but from the u- 
ſages and cuſtoms of the kingdom that admitted them, and 
only ſo far forth as they were ſo admitted. And therefore, 
I. As to the exemption of the clergy from civil ſuits 
between party and party only, if upon the diſtringas he 
was returned clericus & beneficiatus non habens laicum feo- 
dum, proceſs iſſued to the biſhop to bring him in, and in 
caſe of a ſtatute merchant they were by ſpecial acts ex- 
empted from arreſts by capias. But yet they were not exempt 
from the juriſdiction of civil courts in civil cauſes, yet an- 
tiently they attempted this alſo in the king's courts but with 
ill ſucceſs, and fo they never attempted it after, that I re- 
member. . „„ . 
M. 7 C8 E. 1. B. R. Rot. 1 3. Cant. William Joye plaintiff 
{brought an action] againſt Guy Mortimer rector of Kingſton 
for beating him and cutting off his upper lip with a knife, 
the defendant pleaded 4d ipſe eſt clericus, & non debet Hie 
reſpondere, and that was all the anſwer he would give, Fs 
quia querela iſta non tangit vitam & membrum, ſed eſt de qua- 
dam tranſereſſione perſonali, nec ipſe vult in curid domini regis 
reſpondere ad querelam iſlam, judgment was given for the 
laintiff to recover 1001, damages taxed by the court, and 
ſche defendant was] committed to gaol, and afterwards paid 
twenty marks to the king for a fine (0) 
II. If they were indicted in cafes criminal but not capi- 
tal, nor wherein they were to loſe life or limb, there pri- 
vilegium clericale was not allowd them, and therefore not in 


Vol. II. 40 indictments 
(0) The record of that caſe was thus, © de Grydone de mortuo mari, reftore 


'* Willtelmus Foye de Kyngeſton queritur © ecclefix de Kyrgeſton, & Thomas le 
| | * Clerk 
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indictments of treſpaſs, petty larciny, or killing ſe defen- 
dendo. Stamf. P. C. fol. 124.4 
III. If they were indicted of high treaſon, clergy was not 
allowable, and therefore Hill. 2 H. 4. Rot. 4. B. R. rex, where 
the biſhop of Carliſle was indicted of high treaſon, and in- 
lifted upon his privilegium clericale, quia epiſcopus unctus, yet 
this claim was diſallowd and he put upon his trial, and con- 
victed (p). . 1 C ĩ ² bp arens eeics 
Fet Hill. 17 E. 2. Rot. 87. in dorſo, Heref. coram rege, the 
biſhop of Hereford indicted of high treaſon for levying war a- 
gainſt the king alleged, that he was epiſcopus Heref. ad volun- 
tatem Dei & ſummi pontificis, and could not anſwer abſque of. 
fenſa divina & ſantte ecclefie. Thereupon the plea was adjourn- 
ed into parliament, where the biſhop anſwerd as before, and 
the archbiſhop of Canterbury claimed him and had him; there. 
upon it was orderd, that day ſhould be given in the king's 
bench to the biſhop, and the archbiſhop was to have him there 
at the day, and in the mean time a writ iſſued to the ſheriff of 
Heref. to return twenty-four to inquire, as if he had plead- 
ed, [quod venire faciat tot & tales, Tc. ad inquirendum prout 
moris eſt, Sc. pro quali, Sc.] returnable at the ſame day; 
the biſhop appeard accordingly in the cuſtody of the arch- 
i Do CD | biſhop, 


Clerk de Harengton de hoc, quod *© dictà tranſgreſſione convincantur, & 
« Thomas ſimul cum aliis ex præcepto “ fatisfaciant prædicto Millielmo Foye de 
c prædicti Guydonis ipſum Williclmumm * dampnis, Filicet quilibet eorum de 
ce inſultaverunt, verberaverunt, & male © centum libris, & domino regi de 
e tractaverunt, ita quod de vita ipſius “ miſericordià, & committantur gaolæ 
© deſperabatur; & dictus Gzydo manu © pro tranſgreſſione &c. = 
« ſua propria, & knypulo ſuo labium y) The reaſon given in the record is 
« jpfius Willielmi ſuperius abſcidit, unde in theſe words, © Quicumque ligeus do- 
& dicit quod deterioratus eſt & damp- * mini regis, cujuſcumque ſtatis, ſeu 
© num habet ad valentiam centum li- “ conditionis, ſpiritualis, vel temporalis 
© brarum ; & inde producit ſectam. Et © fuerit, in terra Anglia pro alti pro- 
e prædicti Guydo & Thomas veniunt & © ditione & crimine læſæ majeſtatis in- 
bl « dicunt, quod clerici ſunt, & non de- © dictatus eſt, & coram rege, vel juſti- 
1 | e pent hic reſpondere, & ſæpiùs quæſiti © ciariis ſuis inde arrenatus tenctur, & 
ll | | « f vclint reſpondere, ſemper dicunt © debet per legem Augliæ inde reſpon- 
= * quod clerici ſunt, & fine ordinariis “ dere. | 

1 “ ſuis nolunt reſpondere, Et quia que- Yet in antient times a difference was 
4 K rela iſta non tangit vitam & mem- made between treaſons, that were im- 
þ „ brum, ſed eſt de quadam tranſyreſ- mediately againſt the king's perſon, and 
l « fione perſonali, nec ipſi volunt in cu- other treaſons: vide Part I. J. 185, 186, 
b * ria domini regis reſpondere ad quere- 222. in 90tis; and the caſe of the bi- 
6 * lam illam, conſideratum eſt, quod ſhop of Hereford here mentiond, 
« prædicti Griydo & Thomas de pre- 


A 
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biſhop, and the jury found him guilty, Ideo confiderat” eſt, 
quod prediftus epiſcopus tanquam convictus Oc. remaneat penes 
prædictum archiepiſcopum ut pris, Tc. and all his goods and 
chattels, lands and tenements were ſeiſed into the king's 
hands by writ directed to the ſheriff: Upon which it is ob- 
ſervable, 1. That a kind of allowance is made of clergy in 
high treaſon. 2. That notwithſtanding his claim of clergy, 
yet a writ iſſued to ſummon a jury, who inquired whether 
guilty or not. 3. That upon this plea and this inquiſition, 
tho he had his clergy, it was ut clericus convictus. 

Nora in the parliament of the 1 E. 3. this judgment was 
reverſed for this cauſe, that the juſtices took the inquiſition, 
 licet idem epiſcopus in aliquam inquiſitionem ſe non poſuiſſer. 

Clay. 1 E. 3. Part I. M. 13. fo that the judgment was given 
upon the inquiſition, and not upon nihil dicit for ſtanding 
mute, and therefore erronious (4). | So 
But afterwards T. 21 E. 3. Rot. 23. Hertford, rex, John 
Gerberge was indicted for a conſtructive treaſon namely, ac- 
croaching royal power, de quo vide ſupra, Part T. cap. 11. þ. 
80. 138. and thereupon claimed the privilege of clergy, Et 
quia priviiegium clericale in hujuſmodi caſu ſeditionis ſecundum le- 
gem & conſuetudinem regni hactenus obtentas © uſitatas non eſt 
allocandum Tc. quæſitum eſt ab eo ſepius qualiter ſe velit acquie— 
| | | tare, 


%) The error of this judgment conſiſted 
not merely in its being given upon an in- 
quifition © in quam epiſcopus ſe non po- 
* tuiflet,” but becauſe it was given upon 
an inqueſt, © in quam epiſcopus ſe non 
poluiſſet, after he had been allowd 


his clergy and deliverd to his ordinary. 


For the Placita Coronæ of thoſe times 
ſhew, that it was the conſtant practice 
for inqueſts cx ic jo to paſs upon clerks 
_ pleading their Privilegium clericale, 
where clergy was allowable; the method 
whereof was thus. The clerk upon his 


arraignment pleaded his Priviltgiuim cle- 


ricalez then came the ordinary and de- 
manded him; then a jury ex Micio was 
ſummond to inquire into the truth of the 
charge; or as it is expreſt in this record, 
* ad inquirendum, prout moris eſt, pro 
** quali, &c. (7. e. pro quali eidcin ordi- 
* 2art0 liberari debeat, ) and according 
to ſuch inqueſt, the clerk was deliverd 
to the ordinary as acquit, or convict, 


Thus are the entries upon the rolls. 


« A. B. indictatus de felonia, eo quod, 
“Kc. & ductus coram rege, & aliocu- 
„tus qualiter ſe velit de felonia præ- 
e dia acquietare, dicit quod clericus 


« eſt, & finc ordinario ſuo non debet hic 


cc 


reſpondere. Et ſuper hoc venit C. D. 


% &c. Et petit ipſum tanquam clericum 


« fibi liberari; ſed ut ſciatur pro quali 


« eidem ordinario liberari debeat, in- 
“ quiratur rei veritas per patriam.” 
Then a jury ex hei was ſummond, by 
which if it was found, © Quod A . 
* non eſt culpabilis, liberatur ordinario 
„pro tali &c.” But if culpabilis “ li- 
* beratur ordinario tanquam clericus 
* convictus, ſalvo cuſtodiendus, fub pœ- 
* na qui decet &c.” Vide M. 20 & 
21 E. I. Rot. 4. % dorſo, B. R. Hill. 22 
E. 1. Rot. 15. id. Trin. 30 E. z. Rot. 
11. Y. R. Rex. Trin, zi F. 3. Net. 13. 
Ibid, Rex, | | 


1 
1 
3 
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zare, he ſtill replied, that he was a clerk, aſſerens ſe nolle a- 
liam reſponfionem exhibere ; and thereupon he is committed to 


the marſhal ad penitentiam ſuam ſecundum legem & conſuetudi- 
nem regni ſubiturum Oc. 


Nota clergy denied in ſuch a treaſon „yet penance a- 
warded, tho the charge was treaſon. 
Vet at common law before the ſtatute of 2 5 E. z. cap. 4. pro 


clero, it ſeems that clergy was allowable to him, that was in- 
_ difted for counterfeiting coin, or for counterfeiting money. 
B. Clay 31. But that 1 is alterd by che ſtatute of 25 E. 3. pro 
clero. 


IV. If clerks were indicted with theſe clauſes, inſidiatores 
viarum & depopulatores agrorum, clergy was denied them, 
and therefore the act of 4 H. 4. cap. 2. was made to put 


theſe clauſes out of indictments and to allow clergy, if they 


were in the indictment. 
Again, as it was denied in reſpe& of ſome offenſes, ſo 
this privilegium clericale was by the common law abridged in 


reſpect of the perſon ; for certainly by the canon laws Nuns 
had the exemption from temporal juriſdiction, but the pri- 
vilege of clergy was never allowd them by our law: vide 


ſtat 21 Jac. (r). 


Avain, tho the ordinary took ne to be the judge of 
the allowance of the clergy and of the purgation of the 
clerk, yet the king's courts took that courage to make the 


ordinary but a miniſter, and themſelves judges of the allow- 
ance and diſallowance of the uy and purgation. 21 E. 4. 


21. 6. 9 E. 4. 28, 4. 

And ſo the judges of the common law would oftentimes 
deliver the clerk to the ordinary, but abſque purgatione, as 
where the clerk is attaint by outlawry or by judgment, or 


convict by his own confeſſion, or upon an appeal. Sramf. 


RC Lib-Il. e. 49. HJ. 12. 4. 10-3: Coron. 247. Hob. 
Rep. 288. Searle & Williams, or if he were a notorious male- 
factor, vide 10 E. z. Coron. 247. or if he be convict by verdict 


of counterfeiting the ſeal or coin at common law before the 


ſtatute of 2 5 E. 3. Lib. Parl. 18 E. 1. Berton's caſe (%, or if he 
2 be 


(r) Cab. 28. f. & 7. (*) Rylex's Plc. Parl. P. 56. 


— 


mand 
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be committed by record to the ordinary abſque pin gatione. 
Hob. ubi ſupra. x Fs 5 
And in theſe caſes, if the ordinary admitted him to his 
purgation, he was fineable for it as a great miſdemeanor, and 
the party deliverd by ſuch purgation ſhall be again com- 
mitted to priſon, M. 34 & 35 E. 1. Rot. 59. Kanc. B. R. the 
caſe of Hugh Forſham deliverd by William Teffa, and another 
commiſſionated from the pope (); and the entry in ſuch 
caſes is, liberatur ordinario tanquam clericus condictus & utlega- 
tus ad ſalvò cuſtodiend periculo, quod incumbit Sc. © inhibitum 
eſt eidem ordinario, ne ad aliquam purgationem ipſius A. B. pro- 
cedat domino rege inconſulto, e& quod prædictus A. B. pro felo- 
nis Cc. utlegatus eſt c. H. 14. E. 3. B. R. Rot. 1 9. Rex. 
Suff. Lond. The caſe of John de Hemmyngeſton chaplain. 
But indeed, if the clerk had his clergy and were generally 
deliverd to the ordinary, he might admit him to make his 
purgation, and upon ſignification thereof by the ordinary 
into the chancery a writ ſhould iſſue to the ſheriff to de- 
liver unto the party ſo purged all his goods and chattels 
ſeiſed into the king's hands upon that occaſion, % fugam 
fecerit ed occafione. F. N. B. 66. a. And all this is to ſhew, 
that whatſoever weight the clergymen laid upon their ca- 
nons and their exemptions from the ſecular juriſdictions, yet 
their canons or conſtitutions, or pretenſions or claims of 
this kind were not binding here, nor ſo taken farther than 
either by acts of parliament or the common acceptation of 


Vol. II. 


() That caſe was thus: Whilſt the 
temporalties of the archbiſhop of Canler- 
bury were in the king's hands, two clerks 
convict of felony impriſond in the arch- 
biſhop's priſon had been admitted to 
purgation, and deliverd out of cuſtody 
by maſter Hugh Forſham, Per man- 
© datum magiſtrorum illieliui Teſto, 
„ & Geraldi, clericorum papæ, admi- 
«© viſtratorum ſpiritualitatis archiepiſco- 
„ patiis prædicti, abſque mandato do- 
e mini regis.” Forſham was brought 


coram rege, and arraigned for the tail. 


offenſe ; and the keeper of the gaol was 
alſo arraigned for bringing the faid 


1 the 


clerks * coram prefato Hugoue ad pur- 


* gandum, ablque præcepto domini re- 
* gts;” and were both convicted by 
their own confeſſion, and committed to 


the marſhal, © Et poſtea finem fecerunt 


«c 


ro tranſgreſſione & contemptu præ- 
& dictis.” Afterwards the two clerks, 


who had been deliverd by ſuch purga- 


tion, were brought from the tower, 
where they had been impriſond by the 
king's writ, © Et ſeparatim allocuti qua- 
lter de felonia prædictà fe velint ac- 
* quigtare, dicunt quod clerici ſunt, & 
* Iberantur ordinario ſub pena, qui de- 
cet, XC; | 
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the kingdom they were received, and therefore theſe privi- 
leges received divers alterations and corrections and reftric- 
tions by the temporal judges, as the occaſion required. 


CHAP. NEV, 


: Is what offenſes clergy is allowable or 
not. 


; Nov touching the offenſes, wherein clergy i is or was al- 
lowable, and in what not. 

There are theſe general rules, that have influence in 

this whole diſcourſe. 

I. That in caſe of high treaſon againſt the king clerg oy 

was never allowable in this kingdom. 

2. That at common law in all caſes of 6 or bett 
treaſon clergy was allowable, excepting two. 

. That where a ſtatute makes a new felony, clergy is 
incident thereunto, unleſs it be ſpecially taken away by acts 
of parliament ; but where it makes a new treaſon, there is 
no clergy. 
Upon theſe generals much of the ſucceeding buſineſs of 
this chapter, and ſome that follow will be built. 
I. As to the firſt of theſe I ſay generally in all caſes of 
high treaſon clergy was never allowd. 
| And this propoſition will be conſiderd two ways. 1. How 

the common law ſtood before the ſtatute of 25 E. 3- Pro 
clero, and 2. How it ſtood after. 

The ſtatute of 25 E. 3. for the clergy was made in the 
parliament held in Hill. 25 E. 3. which was in the ſame par- 
lament, wherein the ſtatute of declaration of treaſon is 
made, commonly called The ſtatute of purveyance. 
ME. this ſtatute pro clero cap. 4. it is enacted, © That all 
manner of clerks, as well ſecular as religious „ which 


3 ſhall 


3 
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* ſhall be from henceforth convict before ſecular judges for 
« any treaſons or felonies touching other perſons than the 
king himſelf or his royal majeſty, ſhall from henceforth 
have and enjoy the privilege of holy church, and ſhall be 
« without impeachment or delay deliverd to the ordinaries 
* demanding them, and upon this the archbiſhop promiſeth, 
that upon the puniſhment and ſafe keeping of ſuch clerks 
offenders, which ſhall be deliverd to the ordinaries, he ſhall 
thereof make a convenient ordinance, whereby they ſhall 
be ſafely kept and duly puniſhed, ſo that no clerk ſhall 
take courage to offend for default of correction. 
At the {fame parliament it was declared what was treaſon, 
and among the reſt counterfeiting the great or privy ſeal, or 
the king's coin is declared treaſon, and put in the ſame 
rank with compaſhng the king's death or levying of war, 
andi it is thereby enacted, © That no other offenies, than 
„ what are therein declared, be treaſon till declared by par- 
= rw ß 
| Before this ſtatute there were two forts of treaſons, that 
concerned the king, one was of a greater note, and another 
of a leſs note. „ 2, 
Thoſe of the greater note were conſpiring the king's death, 
levying of war againſt the king, adhering to his enemies, 
and two others, that are ſince abrogated by the ſtatute of 
25 E. z. which came under the general and obſcure names 
of ſedition, and accroaching of royal power. „ 
In any of theſe a party convict had not his clergy at 
common law, this appears by the judgment cited in the for- 
mer chapter (a). T. 21 E. 3. B. R. Rot. 23. Rex 
But there were other treaſons, that concerned the king, 
which were of an inferior note, namely counterfeiting the 
ſeal and counterfeiting the coin and . thele, (the latter e- 
 ſpecially,) had only judgment as in caſe of petit treaſon, 
namely to be drawn and hanged. poke 
And it ſeems before the ſtatute of 25 E. 3. de proditionibus 
clergy was allowd in both theſe caſes, as appears by the old 
book of E. 3. B. R. title Clergy, placito ultimo, and the judg- 
Jo ment 


cc 
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(a) p. 317. Gerberge's caſe. 
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ment in parliament of 18 E. 1. in Bertoy's caſe, who being 
convict for counterfeiting the king's ſeal had his clergy, but 
tradatur ordinario fine purgatione (b). 

But now as to the ſtatute of 25 E. 3. pro clero, and the 
ſtatute of 25 E. 3. at the ſame parliament de proditionibus 
laying them both together in all caſes of treaſon touching 
the king himſelf or his royal majeſty clergy is wholly taken 
away, and in all other caſes of treaſon or felony clergy is 
allowd; and conſequently in murder, robbery, petit trea- 
ſon clergy is ſettled by this act of parliament. 

But whatſvever is declared treaſon againſt the king by the 
ſtatute of 25 E. 3. de proditionibus, as well counterfeiting the 
ſeal or the money of the kingdom, as any other treaſon 
therein declared, is wholly exempted from clergy. 19 H. 6. 
47. b. Stamf. P. C. Lib. II. cap. 42. fol. 124. 4. M. 31 E. 3. 
coram rege Rot. 18. Rex, in dor ſo, Bucks, caſus abbatis de Muſ- 
ſenden (c) pro reſecatione & falfificatione legalis monet.e, 24 H. 8. 
Spelman 5 Rep. accordant adjiidge. 2 Co. Inſt. 63 „ 3 6. ſuper 
_ Artic cleri. 

So that at this day i in all caſes of high treaſon, whether 
thoſe declared by the ſtatute of 25 E. 3. de proditionibus, or 
any other treaſons newly enaCted ſince, the privilege of 
clergy 1s wholly taken away; and, (which i is the ſecond pro- 

zolition above mentiond. ) 

II. In all felonies, that were at common law before the 
ſtatute of 25 E. 3. pro clero, and in all caſes of petit treaſon 
by that ſtatute the privilege of clergy is reſtored and ſettled. 

And therefore in all ſuch felonies or petit treaſons, which 
were ſuch at the time of the ſtatute of 25 E. 3. cop. 4. pro 
clero clergy is allowable, unleſs in ſuch caſes where it is ta- 
ken away by ſubſequent acts of parliament, and fo far forth 
only as the {ame is {o taken away. 

But in what caſes ſubſequent acts of parliament have ta- 
ken away clergy, where at the time of the ſtatute of 25 
E.3. it was allowable, ſhall be the buſineſs of the next 
chapter. | 
2 But 


D) Fide ſupra p. 318. See alſo Part J. 2 18 5, 186. in notit, & fe 223. in 
H0tis, (c) Part I. Pp. 216. 


_— 
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Put yet there ſeem to be two felonies, where clergy Was 
not allowable notwithſtanding this act, namely certain acts, 
that by interpretation of law were hoſtile acts, which was 
rhe reaſon, that I long fince heard Mr. Noy then the king's 
1 give for it in the king's bench about 7 Car. 1. viz. 


. Infidiato viarum © depopulatio agrorum. 2. Wilful burn- 
ing of houles. 
. Concerning the former of theſe it appears, that infi- 
5 4 viarum and depopulatores agrorum were ouſted of their 
clergy not withſtanding the ſtatute of 2 5 E. 3. cap. 4. Pro clero. 
Rot. Parl. 4 H. 4. n. 30. there was a complaint in parlia- 
ment by the archbiſhop of Canterbury and clergy, where- 
upon it was enacted, that that general clauſe ſhould be left 
out in indictments and words of the ſame eſfect inſerted, 
and that notwithſtanding the indictment carried the ſame 
effect, yet benefit of clergy ſhould not be denied, as 8 85 
at large by the ſtatute of 4 H. 4. cab. 2 : 
2. As touching wilful burning of done I have ed as 
before, that clerpy was not allowable by the common law, 
but of this more fully in the next chapter. 
Now touching ſacrilege tho ſome later ſtatutes were 
made to ouſt clergy in that crime, yet it ſeems at com- 
mon law, or at leaſt after the ſtatute of 25 E. 3. cap. 4. 
Pro clero it was allowable, as appears 26 Aix. 27. where it 
18 agreed by the juſtices, that a perſon indicted of robbing 
- chapel and breaking a church ſhould have his clergy ; but 
it ſeems, it was with this difference, that if the ordinary re- 


fuſed him, as he might, he ſhould not have his clergy. 20 


E. 2. Coron. 283. Stamp. P. C. 123, 124. but otherwiſe the 
court t would allow it him. 26 A 27. 
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CHAP. XLVI. 
Where and in what offenſes, hat were ca- 
pital at common lau, clergy is taken a- 


way in part or in all by atts of parlia- 


ment ſubſequent to 25 E. 3. and Fe, of 
Fan treaſon. 


[ Have before declared whit capital feces were exempt 


from clergy at common law, and how the law i{tood in 


relation thereunto before and by the ſtatute of 2 5 E. 3. and 
have there ſettled it, that regularly in all- capital offenſes, 


except treaſons, which touch the the oftender is to 


have the privilege of his clergy. 


But as touching treaſons, that touch the TROY by virtue 
of the common law and the declaration of that ſtatute the 
benefit or privilege of clergy is not allowable, neither is there 


any Hatute, that hath alterd the law in that point of trea- 
Jon, bu tit ſtands [till excluded. from the privilege of 


clergy. 


But as to petit FOND and ien ſubſequent ſtatutes 


have made great alteration as to the point of clergy from 
* hat was declared by the ſtatute of 25 E. 3. cap. 4. pro clero. 


The inquiry therefore touching the alterations made by 
ſubſequent ſtatutes in point of petit treaſon and felony may 
be conſiderd in this method. 

1. What alterations have been made by acts of parlia- 
ment in relation to new felonies made by acts of parlia- 
ment ſince 25 E. 3. And 

2. What alterations have been ds 7 in ſuch viſenſes, as 


that ſtatute. 
I. As to the former of theſe 4115 general rule holds, that 
if an act of parliament make a felony, and doth not take 
4 away 


3 " 
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away Geng)! in expreſs words in all theſe caſes clergy; is als 
lowable. 

And if it doth make a Kley and takes away clergy not 
generally, but in ſuch or ſuch caſes, regularly in other 
caſes clergy is allowable, as if it take away clergy in caſe 
the party be convicted by verdict, yet he ſhall have his 
clergy, if he ſtand mute. 

Hut if it enacts generally, that it ſhall be felony without 
benefit of clergy, or that he ſhall ſuffer as in caſe of fe- 
lony without benefit of clergy, this excludes it in all circum- 
ſtances, and to all intents; and becauſe I have before in 
the particular enumeration of felonies by act of parliament 
taken notice all along what are excluded of clergy and what 
not, I ſhall diſmiſs that part of the inquiry referring 

myſelf to the ſeveral acts of parliament, that ena the fe- 
lonies themſelves ; ; and ſhall proceed to the ſecond part of 2 
the inquiry. 5 
II. Therefore as to hols feloni ies, that were ſuch at che 
time of the ſtatute of 25 E. 3. cap. 4. pro clero. — 
I. ſhall firſt deliver ſome general poſitions, and then 
proceed to the particular felonies themſelves. 
Therefore it is certain, that whatſoever petit WIPE 
or flony there was at the time of the making of that ſta» 
| tute, it was within the privilege of clergy by force of that 
ſtatute at leaſt, except thole two above mentiond in the laft 
chapter. 
2. That therefore all ſach petit treaſons and felonies are 
at this day within clergy, unleſs where it is ouſted by ſub- 
lequent ſtatutes now in force. 

That where any ſtatute ſubſequent to 25 E. 3. cap. 4. 
hath oulted clergy 1 in any of thoſe felonies, it is only ſo far 
ouſted, and only in ſuch caſes and às to ſuch perſons, as 
are expreſly compriſed within ſuch ſtatutes, for in favorem 
vite O privilegii clericalis ſuch ſtatutes are conſtrued literally 
and ſtrictly. | 

And therefore, if clergy be aided as to the principal, tC 
is not ouſted as to the acceſſary; if as to the acceſſary be- 


fore, it is not extended to the acceſſary after; if where the 
priſoner 


- — ; - — * 2 . 
— - Ku —— — — —— — n Ss. 4 8 
— ww” 7 3 a — —_— — a 
5 _ — . A — = np mr — : 2 1 2 os; 2 2 " 7 2 x 3 a. " >" i — 
——— — r 1 I F - - _: . alle Mo - 28 - LE Z IF 4 
: 2 ü 1 5 — — M- 72 oo EE EINE — SES Zac "ES : . 
8 : - : = 2 5 ++ _ ws Mee. : ” 7 — "ED 
=2 ; 4 a —— — 
* — — — — — — — —4— — — RO — — — — be — 


——— ax. > —ͤ— k 

6 S AIDS = SIRI, Ws 8 F EE 
* 4 * > r bs — Ws = I 2 = : 

— . = I Es > W= CES Em —— x == 


1 
e 
p 
1 
N 
1 
. 
j 
U 
. 
3 
wy 
[of | 
4 
4 
j 
* 
* 
I 
"ſ 
j 
1 
. 2 
1 
iþ4 
| U 
i 
0 
j 
1 
i [ 
14 
| 


= x a > 


336 i Placitrum Corone.. 


priſoner is convict by Ferdi, it holds not as to a convic- 
tion by confeflion, nor as to an attainder by outlawry, nor 
to a ſtanding mute, as we ſhall ſee ih the ſubſequent 1 in- 


ſtances. 


4. That in all caſes, where a ſubſequent act of parlia- 
ment ouſteth clergy in caſe of · any felony, the indictment 


mult preciſely bring the party within the caſe of the ſta- 
tute, otherwiſe, altho poſſibly the fact itſelf be within the 


ſtatute, and it may fo appear upon the evidence, yet if it 
be not ſo alleged in the indictment, the party, tho convict, 


ſhall have his clergy. Stamf. P. C. fol. 130. a. Dy. 99. A. 
163.b. 224.b. 261.4. 


5. Altho the caſe be ſo laid in the indictment, that it 


comes within the ſtatute to exempt the priſoner from cler- 
£&y, yet if upon the evidence it fall out that, tho it be a 
felony, yet it is not ſo qualified, as laid in the indict- 
ment, the jury ought to find him guilty of the felony ſim- 


ply, but not as to the manner laid in the indictment, (as 


tor inſtance guilty of the felony, but not of the robbery, 


or not of the breaking of the houſe,) and thereupon the 
priſoner ſhall be admitted to his clergy ; and this is com- 
monly done. 
And now I come to the particular lene, EY 
clergy is taken away from ſuch telonies, where by the com- 
mon law and the ſtatute of 25 E. z. Cap. 4. it was allowable. 
And thoſe offenſes are theſe that follow. 
1. Petit treaſon. 2. Murder. 3. Manſlaughter. „ 
Rape. 5. Robbery. 6. Burglary. 7. Larciny of leveral 


kinds and degrees. 


And I ſhall now puriye them in the ſame order, as hey 


are {et down. 


Firſt, Petit treaſon, as the ſervant killing his 1 Ce. 

It is plain, that after the ſtatute of 2 5 E. 3. cap. 4. clergy | 
was to be allowd until 12 H. 7. cap. 7. & 23 H. 8, cab. 1. 

The firſt ſtatute, that ouſted 17 generally in petit 
treaſon, was that IP" H. 7. cap. 7. which yet extended but 
to conviction or attainder, and only to the principal not to 
the acceſlary. 


4 By 
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By the ſtatute of 23 H. 8. cap. 1. it is enaQted, © That 
no perſon, which ſhall be found guilry after the laws of 
the land for any manner of petit treaſon, or wilful mur- 
der of malice prepenſed, or for robbing any churches, 
chapels, or other holy places, or for robbing any perſon 
or perſons in their dwelling houſe or dwelling place, the 
owner or dweller of the'{ame houſe, his wife, children; 
or ſervants then being within, and put in fear or dread 
by the ſame, or for robbing any perſon or perſons in or 
near the highways, or for wilful burning of any dwelling 


| houſes or barns, wherein any corn or grain {hall happen 


to be, nor any perſon found guilty of any abetment, pro- 
curement, helping, maintaining or counſelling of or to 
any duch petit roland. murders or felonies {hall from 
henceforth be admitted to the benefit of clergy, except 
clerks in holy orders, wiz, in the order of ſubdeacon or a- 


bove; and that ſuch perſons in orders convict of thoſe of. 


fenſes ſhall be deliverd to the ordinary, but ſhall remain in 


priſon without purgation, unleſs he become bound by re- 


cogniſance before the king's Juſtices, where he was con- 


vid, with two ſufficient ſureties for his good behaviour. 
1 Perſons attaint by judgment upon confeſſion, outlawry, 


or verdict admitted to clergy to remain in priſon without 


purgation. 
_* Clerks convict, ind upon their 1 allo wd deliverd 


to the ordinary may be degraded, and then ſent into the 


king's bench by the ordinary to receive judgment upon 


their conviction, and the juſtices having the record before 


them ſhall give judgment upon ſuch conviction, as if he 


had not had clergy. 
This act, tho temporary, was continued by the ſtatute of 


28 H. 8. cap. 1. and made perpetual by 32 H. 8. cab. 3. and 


by the ſame act perſons in orders are put into the ſame con- 


dition, as other perſons not in orders, notwithſtanding this 
ſtatute of 23 H. 8. cap. I. or 25 H. 8. cap. 


This ſtatute of 2 3 H. 8. as to all chats : crimes extended 


to principals and ct before the tact, but r not to acceſ- 


ſaries after. 
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had pleaded to the offenſe and been found guilty accord- 
ing to the laws of the land. _ 


rein county for ſtealing of goods in another county, and 
* remptorily, or will not directly anfver, he ſhall be ex- 
& cluded from clergy, as he ſhould have been, if he hal | 
« appear to the juſtices, that had he been indifted and ar- 


* ſhould have been excluded from his clergy by the Laid 


by the ſtatute of 28 H. 8. cap. 1. was continued till the laſt 
day of the next parliament, and by the ſtatute of 32 H.8. 
Cap. 3. made perpetual. 


theſe defects. 


ſes deſcribed in that ſtatute, and if they were found guilty 
by verdict or confeſſion, rhe appellee and acceſſary before 
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But yet it extended to exclude principals and acceſſaries 
before, only in caſe where they were found ! after due 


courſe of law, viz. by verdict or confeſſion, Cc. and ex- 
_ tended not to ſtanding mute, Sc. And therefore by the 
ſtatute of 25 H. 8. cap. 3. It is enacted, „hat every per- 


15 ſon, that ſhall be indicted of petit trealdn, wilful burn- 
* ing of houſes, murder, robbery, or burglary, or other 
ce felony according to the tenor or meaning of the ſaid ſta- 


© tute of 23 H. 8. and thereupon arraigned do ſtand mute 
« of malice or froward mind, or challenge peremptorily a- 
© bove the number of twenty, or do not anſwer directly to 


* the indictment and felony, whereof he ſhall be arraigned, 
66 ſhall be excluded from clergy in like manner, as if he 


And provides, © That if any perſon be indicted in a fo- 
be found guilty, ſtand mute, challenge above twenty pe- 
4 been arraigned for the robberies or burglaries in the ſame 
“ ſhire, where they were done, if by examination it {hall 
“ raigned in the county, where the burglary was done, he 
& ſtatute, had he been found guilty there. 


This ſtatute was but temporary, becauſe bottomed upon | 
the ſtatute of 23 H. 8. cap. 1. that was but temporary, but 


But hitherto in this caſe of petit treaſon, ( and indeed ge 
nerally in all theſe caſes of the ſtatute of 23 H. g.) there were 


1. That as to the orlncigal the " WER of 2 ; E. 8. cab. 1. 
did extend to appeals, as well as indictments for the offen- 


(oF + werc 


— 
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were excluded of clergy, but the flatue of 25 H. 8. cab. z. 
extended only to indictments, and therefore an appelles 
ſtanding mute, Cc. was to have his clergy in the caſes of 
che ſtatute of 25 H. 8. cap. 3. Again, 


2. Neither of theſe ſtatutes extend, where the party 13 


.  outlawd for theſe crimes. 


. 


cc 


z. As the law was then taken, challenging love twenty 
had been a conviction, or at leaſt had put the party to his 
penance ; but that I may obſerve it once for all, now that 
clauſe of challenging above twenty mentiond in the ſtatute 
of 25 H. 8. and other ſtatutes hereafter mentiond imports 

nothing as to the point of clergy, for his challenge is o- 
ver ruled and he put upon the jury, as hath been before ob- 
ſerved (). 

But bebe hs ſtatute of 12 R * cab. 10. in 
caſe of petit treaſon reſtores the peremptory challenge of 
thirty-five, it ſhould ſeem, that if he challenge perempto- 
rily above thirty-five, he ſhall have the benefit of his clergy, 5 
for it is now become caſus omiſſus. 
And therefore by the ſtatute of 4 & 5 P. & M. cap. 4. 
If any ſhould malitiouſly command, hire or counſel any 
to commit petit treaſon, wilful murder, or to do any 
robbery in any dwelling houſe or houſes, or to do any 
robbery in or near the highway, or to burn any dwel- 
ling-houſe or any part thereof, or any barn then having 
oy corn or grain in the ſame, then every {uch offender, 
1. Being outlawd for the fume. or 2. Arraigned and 
found guilty by order of law, or 3. Otherwiſe lawfully 
convict or attaint of the ſame, or 4. Who {ſhall ſtand 
mute of malice or froward mind, or 5. Shall perempto- 
rily challenge above twenty perſons, or 6, Will not di- 
realy anſwer, is ouſted of his clergy. 

But nota, every indictment to ouſt the acceſſary before of 
his clergy muſt run malitiose, otherwiſe he ſhall have his 
clergy. 2 Elix. Dy. 183. b. : 
But now by the ſtatute of 1 E. 6. cap. 12. it is bet. 
e That no perſon, that hath been, or ſhall be in due "I 


of law attaint or convict of murder of malice prepenled, 


2 or 


« 
ce 


cc 


cc 
cc 
: 
cc 
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or of poiſoning - malice prepenied, or breaking any 
* houſe by day or by night, any perſon being then in 


the houſe, where the ſame breaking ſhall be committed, 
and thereby put in ſear or dread, or of or for robbing 
any perſon or perſons in or near the highway, or for fe- 
lonious ſtealing of horſes, geldings or mares, or of felo- 
nious taking goods out of any pariſh church or other 

church or chapel, or being indicted or appeald of any of 


* the ſaid offenſes, and thereupon found guilty by twelve 
„men, or ſhall confeſs the ſame upon his or their arraign- 
CC 


ment, or will not anſwer directly according to the laws 
* this realm, or {hall ſtand wiltully or of malice mute, 
ſhall be admitted to have the privilege of clergy or 
ſanctuary, but ſhall be put from the ſame, and that all 


* perſons in all other caſes of felony, other than ſuch as 
& are before mentiond, which ſhall be arraigned or found 
Cc 


guilty upon their arraignment, or {hall not confeſs the 
ſame, or ſtand mute, or will not directly anſwer, ſhall 
| have and enjoy the benefit of clergy and ſanctuary, as 


„they might have had before the 24th of April 1 H. &. 


'This ſtatute doth not reſtore clergy to the principal in 
caſe of petit treaſon, but leaves the law in relation there- 


unto, as it ſtood before, and upon the ſtatutes of 23 & 25 
H. 8. tho here be no word of petit 9 caſon, , for if the o- 
pinion of Walſh and my lord Dyer M. 6 © 7 El D. 23 5. a. 


be law, viz that a general el of all offenſes except 
murder, doth not except petit treaſon, and ſo petit treaſon 


comes not within the expreſſion of felony, then the clauſe, 


that in all other caſes of felony clergy ſhall be allowd, doth not 


extend to allow clergy in petit treaſon. 


But if that opinion be not law (a), (as I think it is not,) 


then the excluſion of clergy from murder by this ſtatute ex- 
cludes it alſo in petit treaſon. 


But if it did not, yet it does not -eflore clergy in petit 
treaſon to the principal (5), where found guilty or attaint, 
I | becauſe 


(a) Vide ſupra Fart I. caf. 29. P. 378. the principal] but the ſcope ©7 our au- 
(2) The words here in the original thor's argument plainly ſhcws he intend— 
MS. are [takes not away clerg , Hen ed to have wrote [dces not reſlore | 


8 


— 
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becauſe before 1 H. 8. clergy was ken away in petit treas 
ſon from the principal by 12 H. 7. cap. 7. 

Again, by the ſtatute of 5 & 6 E. 6. cap. 10. taking notice, 
that by the act of 1 E. 6. the act of 25 H. 8. cap. 3. touch- 
ing robbers and burglars arraigned in a forein county, and 
ouſting them of clergy by examination ſtands repeald, 
whereby offenders were much emboldened, it is enacted, 
“ That the ſaid act made in the 25th year of King H. 8. 
“ touching the putting ſuch offenders from their clergy, 
4 [and every article, clauſe and ſentence containd in the 
* {ame touching clergy] ſhall from henceforth touching 
« ſuch offenſes from henceforth to be committed or done 
„ ſtand, remain, and be in full ſtrength and virtue in ſuch 
“ manner, as it did before the making of the ſaid act in 
ce the ſaid firſt year of King E. 6. any clauſe, article or 
« ſentence compriſed in the ſaid act of i E.6, to the cons 
ce trary thereof notwithſtanding. _ 

Now upon this act of 5 E.6. cap. 10. it hath Wo en 6 8 
that not only the clauſe of che act of 25 H. 8. cap. 3. conch» 
ing forein felonies ouſted of clergy upon examination, but 
the whole act of 25 H. 8. cab. z. is re- enacted, and upon 
that account wilful burning ſtands by virtue of that act 
ouſted of clergy, becauſe ouſted of clergy by 23 & 25 H. 8. 


tho no mention be made thereof in the ſtatute of 1 E. 6. and 
accordingly relolved | 11 Co. 83 53 Alexander Poulter's caſe, 
de quo infra. 

Upon the whole matter it ſeems plain, that at chis day in 
1 to petit treaſon the law ſtands thus. 

The principal convict by verdict or confeſſion is ouſted 

of clergy by 23 H. g. cap. 1. both in appeals and indictments. 

2. The principal ſtanding mute, or not directly anſwer 
ing is ouſted of clergy by 25 H. 8. cap.3. in caſes of in- 
dictment, but not in caſe of an appeal; and the ſtatute of 
1 E. 6. cap. 12, doth not alter the caſe as to the principal 1 in 
petit treaſon. 

3. Yet I ſee no proviſion to ouſt clergy of a clerk at- 
taint of petit treaſon by omlawry, but that he may claim 
his 2 and be deliverd to the ordinary, as a clerk at- 


Vol. 48 taint 
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taint without purgation, for this is not provided for, as it 
ſeems by theſe ſtatutes. | 


4. But in my opinion the ſites of 1 E. 6. cap. 12. ta- 
king away clergy from perſons attaint, as well as from per- 
ſons convict of murder doth extend to petit treaſon, which 


is in truth murder, and conſequently a perſon outlawd of 
petit treaſon, tho not T the ſtatutes of 23 or 25 H. 8. yet 


by the ftatute of 1 E. 6. is erempt from clergy under the 


name of wilful murder (c). 


And the ſtatute of 4 U 5 P. & M. cap. 4. raking away 


clergy from the acceſſary before in caſe of petit treaſon, 
where attainted by outlawry, had committed a great piece 


of abſurdity in putting the acceſſary in a worſe caſe than 
the principal, unleſs the law had been taken, that the ſta- 
tute of 1 E. 6. cap. 12. had taken it away from the princi- 


pal in the like caſe of outlawry, which is an attainder i in 
law. 


5. As to the acceſſary before the fa, he is ouſted of 


clergy in all the caſes before mentiond by the ſtatute of 4 
5 P. & M. cap. 4. and ſo the law ſtands at this day, bur 


it muſt be laid malitioſe. 2 Elix Dy. 183. b. 


6. But the acceſſary after the fa& hath his clergy i in all 


caſes in petit treaſon, for no ſtatute takes it from him. 


I have been the longer in this, becauſe it was neceſſary to 
take notice of the ſeries of all the {tatutes, and to diſintan- 
gle them, and it will ſerve for the briefer collection of what 


follows i in other caſes. 
11 ON. p. 


(c) If chis getute be conſtrued to take is enn by verdict or bt. but 
away clergy from petit treaſon, it takes it alſo where he will not anſwer directly, 
away, as well in caſe of an appeal, as of or ſhall ſtand wilfully mute. 


an indictment, not only where the party 
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CHAP. XLVII 


Concerning the alteration made by ſeveral 
ſtatutes in caſes of murder, manſlaugh- 


ter, rape, and wiltul burning of houſes 
or barns with corn. 


I. [ Shall briefly conſider how the Privilege of clergy 
ſtands as to murder, and therein. 

At the common law, and by the Matte of 25 E. 3. 

4 4. clergy was to be allowd as well in murder, as any 
other felony. 
2. Tho there were ſome particular arts, that in par- 
ticular caſes took away clergy in caſe of heinous mur- 
ders (), yet the firſt general law, that took away clergy 
in caſe of wilful murder ex malitia præcogitatd generally was 
23 H. 8. cap. 1. which extended only to a conviction by 
verdict or confeſſion, and included acceſſaries before, and 
extended to appeals, as well as indictments. . 
3. The ſtatute of 25 H. 8. cap. 3. extended only to in- 
diftments but not to appeals; to principals and not to ac- 
ceſſaries before or after. 
4. But the ſtatute of 1 E. 6. cap. 12. took away clergy 
from principals in murder in all caſes, viz. conviction by 
verdict or confeſſion, attainder by outlawry or otherwiſe, 
ſtanding mute, or not directly anſwering (4), but this ſta | 
tute of 1 E. 6. extended not to acceſſaries. 


5. By 


(*) Vide 12 H. 9. cap. 7. 4 I. 8. cab. nance nor judgment of death is to follow 
2. 22 H. 8. cap. 9. in that caſe, but only the challenge is to 

(a) This ſtatute omits the caſe of be over. ruled, vide ſupra p. 270. '& 111- 
challenging above twenty, but this our / cap. 48. how ever this omiſſion is ſup- 
author thinks unneceſſary to be inſerted, pligd by 3 © 4 I. & IM. cab. 9. as io 
becauſe ſince 22 Ul. 8. us 14. neither Las indietments. 


1 
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5. By the ſtatute of 40 5 P ” M. 4 * all that ſhall 


maliioully command, hire, or counſel any to commit any 


wilful murder are oulled of clergy in all caſes. 


6. But acceſſaries to murderers after the fact have their 


clergy in all caſes. 


So that the principal ſtands at this day oute of clergy 


in all caſes, and the acceſſary before is alſo ouſted of clergy 
in all caſes, but the acceſlary after 1 is in no caſe oulted of 


| clergy. 


But it muſt be remembred, that the party indicted muſt 


be brought within the very letter of the ſtatute. 


If the indictment be felonice & ex malitid ſud precogitatd 


 Interfecit, yet he ſhall have his clergy, becaule there wants 
the word murdravit. Dy. 261.4. 


So if it be felonice inter fecit murdravit, and 175 not 
ex malitia ſua precogitata, it is but an indictment of man- 


f laughter, and the priſoner {hall have his clergy. 


So if a man be indicted, as acceſſary before, viz. quid 


Precepit, and not malitiſ gy. A 3 Flix Dy. 
183.6. 


II. As to manſlaughter, regularly i in all caſes the perſon in- 
dicted or appeald ought to be admitted to his clergy, = 
But if A. B. and C. be indicted ſpecially upon the ſtatute 
of 1 Fac. cap. 8. ſetting forth, (as the indictment muſt,) 
“ That A. felonice pupugit & 'percuſſit D. not having any 
60 weapon drawn; nor having ſtricken firſt, and that B. and 
C. were preſent, aiding and abetting, tho A. B. and C. 
are all principals in manſlaughter at common law, yet 4. 


only, that gave the ſtroke, ſhall be ouſted of his y. 


H. 23 Car. 1. B. R. Page's caſe (b). 
And therefore it ſeems in that caſe, if it be found, that 
A. gave not the ſtroke, but B. and that 4. and C. were aid- 
ing and abetting, not only A. and C. that gave not the ſtroke 
ſhall have their clergy, but alſo B. becauſe, tho the caſe of 
B. is within the ſtatute, yet as to him the indictment brings 


bim not within the ſtatute, and ſo differs from the caſe of 


a general indictment of murder, where tho it be laid, that 
1 | | 25 A. 


(b) Siyl. 86. 


— 


— 


A 


— 
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A. gave the ſtroke, and B. was preſent, aiding bd abetting, 

yet if upon the evidence it appears, that B. gave the ſtroke, 
and A. was abetting, Oc. both ſhall be convict of murder, 
for both are equally murderers, and the indictment is true 


as to both, quod ex malitia ſua precogitata inter fecerunt & mur- 
 draverunt (©). 
By the ſtatute of 1 Jac. cap. 8. clergy is ouſted as to him, 
that ſo ſtabs upon any conviction by verdict, confeſſion or 
otherwiſe, and that as well in caſe of an appeal as of an in- 
dictment; but it extends not to ſtanding mute or not di- 
rectly anſwering, for there is no conviction in that caſe; 
and fo it ſeems as to an outlawry (c). 

III. As to rape, by the ſtatute of 18 Eliz. cap. . If any 
man be convilt thereof by verdict or confeſlion, or be out- 
lawd for the ſame, he is excluded of clergy, but this act 

extends not to a ſtanding mute or not directly anſwering, 
for this is caſus omiſſus (4), and he ſhall have his ergy 
11 Co. Rep. 3 5. b. Poulter's caſe. 

But at this day in all caſes challenging above twenty 
makes nothing either for or againſt clergy, for the party ſhall 
not be put to his penance nor be convict thereupon, but only 
bis challenge ſhall be over-ruled and he put upon his trial, as 
| hath been before obſerved (F), and therefore the clauſe in the 
act of parliament ouſting clergy, where he challengeth above 
twenty, or the not mentioning of that clauſe makes nothing 
at this day one way or another as to the point of clergy. 

But neither acceſſaries before or after are upon this ſta⸗ 
tute exempt from the privilege of clergy. 

IV. As to the caſe of wilful burning. 

It ſtands now a ſettled point, that if the principal be con- 
vic by verdict or confeſſion, or ſtand mute, or will not di- 
rectly anſwer, he {ſhall not have his clergy, this is the point 
8 11 Co. Rep. 35. 4. Poulter's caſe, and the conſtant 
practice is, and always hath been accordingly. 


Vol. II. 41 1 And 
(*) vide ſupra p. 292. 1 Salk. 334. (4) Bar this is provi Jed for i in caſe of 
(c) But in all theſe caſes the offender an indictment by 3 & 4 N. AL 

is excluded from clergy by 3 & 4, & cap. 9 


M. cap. 9. upon an indictment, but not (+) 7. 270. 
in an appeal. 
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And the ſtatute of 4 & 5 P.& M. cab. 4. Weng proves 
the law to be ſo, for clergy is taken away from the acceſ- 


ſary before, and it were a ſtrange overſight, if an act of 


parliament ſhould exempt the acceſſary from clergy in this 


caſe, and yet the principal ſhould have the benefit of it. 


That which cauſed the doubt was the ſtatute of 1 E. 6. 
cap. 12, where it enumerates all the offenſes, which were 
then to be exempt from clergy, and mentions not the caſe 
of wiltul burning, and enacts, © That in all other caſes of 


4 felony the offenders ſhall have clergy, as they ſhould have 


* had before 1 H. 8.” and the firſt ſtatute, that took away 
clergy from wilful burning of houſes or barns with corn was 
a ſtatute made after 1 H. 8. viz. 23 H. 8. cap. 1. & 25 H. g. 


cap. 3. 


There have been three anſwers given hereunto (*), wiz; 
1. That this was a felony, that even by the common 


law before 1 H. 3. was exempt from clergy, being an act of 


hoſtility, and this I remember was given by Nyy attorney 
general about 8 Car. 1. but poſhbly this may be doubtful as 


to the fact, whether at common law clergy were not allow- 


able upon this offenſe, and if it were not, yet it is a greater 


doubt, whether that law were not alrerd by the act of 25 


E. 3. cap. 4. pro clero, wherein clergy was ſettled in all 
cales, except treaſons or felonies, that touch the king or 


bis royal dignity. 


2. Others have * that dents was taken way in theſe 


caſes of wiltul burning by the ſtatutes of 23 H. 8. cab. 1. 


and 25H. 8. cap. 3. and conſequently this offenſe not be- 
ing enumerated in the ſtatute of 1 E. 6. cab. 1 2. is by the 
general concluding clauſe of that ſtatute reſtored to the be- 
nefit of clergy: But then they think, that by the ſtatute of 
5 6 E. 6. cap. 10. the ſtatute of 25 H. 8. cap. 3. is wholly 


revived, and conſequently now the repeal of the exemption 


of clergy 3 in caſe of wiltul burning is repeald by the revival 
of the ſtatute of 2 5 H.8. cap. 3. by the ſubſequent ſtatute 
of 5 & 5E. 6. cap. 10. and thereby exemption from clergy 
in caſe of wilful burning is again eſtabliſhed, 
1 But 
(*) Vide Part l. P. 570, Ec. 


— — ——_— 
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But this hath in it many difficulties. 1. It ſeems by the 
whole {cope of the preamble and the ſtrict penning of the 
body of the act of 5 & 6E. 6. cap. 10. that that act revived 
only ſo much of the act of 25 H. 8. cap. 3. as concerns the 
oulting of felons of their clergy upon examination, where 
robberies or burglaries were committed in forein counties, 
2. Again, the ſtatute of 25 H. 8. took away clergy from wil- 
ful burning only in caſes of indictment, and that only 
_ where the priſoner ſtands mute, anſwers not directly, or 
challengeth above twenty, but the ouſting of clergy in caſe 
of appeals, as well as indictments upon conviction b 
verdiCt or confeſſion ſtood purely upon the ſtatute of 23 H. 8. 
cap. 1. which is no where revived as to the point in que- 
ſtion, and yet that is the caſe, that muſt moſt ordinarily 
occur, namely, where the party is convict. © 
3. Therefore the laſt and I think the ſureſt anſwer as to 
this difficulty is, that the ſtatute of 3 & 4 P. & M. cap. 4. 
taking away clergy in all cafes from him, that malitiouſſy 
commands, hires, or counſels the wiltul burning of any 
dwelling-houſe or barn with corn, in all caſes of conviction, 
attainder, ſtanding mute, outlawry, peremptory challenge of 
above twenty, or not directly an{wering, doth by neceſſary 
conſequence take away clergy in all theſe caſes from the 
principal offender in ſuch wilful burning. 
But quacungque vid data the law ſtands ſettled, that clergy 
is taken away in all caſes from the principal in wiltul burn- 
ing of a dwelling-houſe or a barn with corn, quod vide 11 
Co. Rep. Alexander Poulter's cale per totum. 
And therefore I can by no means think, that outlawry of 
the principal in this offenſe is within the privilege of clergy, 
for the acceſſary even in that inſtance is exempt from (e) cler- 
gy by 4 U 5 P. & M. cab. 4. oo 
Nc as touching the acceſſary by the ſtatute of 4 & 5 
P. & M. cap. 4. they that {hall malitiouſly command, hire, 
or 


(e) The MS. has it [7s ſubjeF to] but both the ſtatute and the ſenſe require it 
| ſhould be [7s exempr from}. | 
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or Sate this fact, wiz. acceſſaries before, are exempt 
from the benefit of clergy ! in all caſes. 

But acceſſaries after are within the benefit of clergy i in 
all cales. 


CHAP.  XEVHL _ 
Concerning clergy in robbery from the 
houſe, or robbery trom the perſon. 


Obbery 1s of two kinds, from the perſon, and from the 
houſe of another. 

F Robbery from the Ne 3 W aſſault upon 
the perſon, and felonious and violent taking away his goods 
putting him in fear. 
I he principal in caſe of robbery i in or near the highway 

is ouſted of his clergy, vi. . Ty 

1. By the ſtatute of 23 H. 2. cab. 0 ik 12 is con- 
4 victed by verdict or confeſſion, whether it be in an ap- 
4 peal or an indictment. „ 

2. By the ſtatute of 25 H. 8. cab. 3. © In an indict- 
« ment, where the party ſtands mute, will not directiy an- 
8 wer, or challengeth above twenty. 

And in caſe the robbery were in or near the highway i in 

the county of 4. and he carry the goods into the county of 
B. and there be indicted of larciny, and upon examination 
it appears it was ſuch a robbery in the county of A. that had 
he been indicted in the county of A. he ſhould have been 
ouſted of his clergy by the ſtatute of 23 H. 8. cap. 1. the 
juſtices of the county of B. ſhall ouſt him of his clergy in 
the county of B. whether he be convicted, ſtand mute, 
challenge above twenty, or anſwer not drci 1 
I And 
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And tho this clauſe be repeald by the ſtatute of 1 E. 6. 
cap. 12. it is again revived by 5 & 68.6. cab. 10. and 
ſtands now in force as to all robberies, where the party, if 
convict, is to be ouſted of his clergy by the ſtatute of 2 3 H. 
8. cap. 1. 
AK it extends not to any felony, where clergy is ouſted 
by any ſtatute after 23 H. 8. Co. P. C. cab. 50. P. 115. Stamf. 
RC. fk 128.4 (") 
If 4. commit a robbery near the highway i in the county 
of B. and take away but to the value of 6 d. yet if indicted 
for robbery in the county of B. he ſhall have judgment of 
death without benefit of clergy, but if he carry thoſe goods 
into the county of C. and there is indicted and pleads, and 
the jury find him guilty to the value of 64. tho upon the 
evidence it appears, that it was a robbery in the county of 
B. yet he ſhall not have judgment of death, becauſe as it 
now ſtands, it is but petit larciny (a), where the priſoner is 
not to hive his clergy but to be whipt, and the examina- 
tion given by the ſtatute of 25 H. 8. is only to ouſt clergy, 
where demandable. M. 3 1 Eliz, Moore's Rep. n. 7 39. p. 5 50. 
If a man be indicted for a robbery in via regia (F), or in 
altd vid, or in alta vid regia and be convict, he ſhall be ouſted 
of his clergy by the ſtatute of 23 H. 8. but if it be laid to 
be in vid regia pedeſtri ducent de London ad Iſlington, tho he 
be convict, he {hall have his clergy; adjudged 38 H. 8. 
Moore's Rep. n. 16. þ.5. 
hut in that caſe it might "REY been laid prope altam 1 
regiam, and he ſhould have been ouſt of his clergy, for the 
words of the ſtatute are in or near the highway. 
If a man be robbed upon the river Thames or other pub- 
lic river within the body of a county, this is a robbery 
upon the king's highway, and may be ſo laid in the indi&- 
ment, and the party ſhall be ouſted of his clergy upon theſe 


ſtatutes, and ſo it was agreed in Hide's cale at Newgate, M. 
Vol. I. . 5 


(*) Vide Part 1. V. 5 18. But by 3 & (F) According to what our author five 92 
4 W. & MM. cap. 9. the like clauſe is en- Part I. P. 535. if the indictment be laid 
ated as to all felonies, wherein clergy only 272 via regia, this will not be ſuffi- 


was ouſted by that or wy other {tatute. cient to ouſt clergy. 
(a) File Part I. 5. 536. 
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23 Car. 2. for the public ſtreams are highways, and there- 
fore they are called hault ſtreames le roy (). 
But this ſtatute of 25 H. 8. extends not to ſtanding mute, 
or not directly anſwering in an appeal, but only in an indict- 

ment, and therefore, e . 
Z. The ſtatute of 1 E. 6. cap. 12. ouſts ſuch robbery of 
clergy as well in an appeal as indictment, where the offen- 
der ſtands mute, or will not directly anſwer. . 
But mentions nothing of challenging peremptorily above 
twenty, neither need it, for, as hath been {aid (F), he ſhall 
be only put from his challenge, and the jury ſhall be charged 
to pals upon him, and no conviction or peine fort & dure 
ſhall enſue upon his peremptorily challenging above twenty, 
as the law now ſtands. „ 
But whereas Stamf. Lib. II. cap. 42. fol. 1 2 9. b. affirms, 
* That upon all theſe ſtatutes, and in all the cafes mentiond 
“ in them there are two caſes, wherein the offender in mur- 
der, robbery, &c. {hall have his clergy, namely, where the 
s offender is outlawd, or convict by battle,” it is not true 
of the former, for outlawry is an attainder, and tho 23 H. 8. 
25 H. 8. ſpeak neither of outlawry nor attainder, yet the 
ſtatute of 1 E. 6. cap. 12. faith, if any perſon be attaint or 
convict of murder, c. he ſhall be outted of clergy. 
And the ſame law it is, if the appellee of robbery be van- 
quiſhed in an appeal, for he is thereby convict, and the ſta- 
| tute doth not mention only a conviction by twelve men, 
but any perſon in due form of lam attaint or convicted of mur- 
i 1 
And thus far concerning principals N 
As touching acceſſaries by malitious commanding, hiring 
or counſelling any ſuch robbery, they are ouſted of clergy 
by 4 & 5 P. & M. cap. 4. in all caſes, namely being convict, 
ſtanding mute, not directly anſwering, or outlawd, Oc. 
But acceſſaries after have the benefit of clergy in all caſes. 
Secondly, As touching a robbery from the houſe of any 
perſon. „ 5 5 
This divides itſelf into theſe ſeveral heads. 
I 3 5 1. Rob- 
C) Fide Part I. p. 336. () Supra P. a 30. 


— 
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2 Robbing 1 in the dwelling houſe, the owner, his wife or 
family in the houſe and put in fear. 

2. Robbing in the dwelling houle, any perſon being in 
the houſe and put in fear. 

z. Robbing in the houſe or tent, the owner, his wife, or 
ſervants being i in the houſe, tho not being put in fear. 

4. Robbing a houſe, and no perſon being therein. 

As to theſe in their order. 

I. Robbing any perſon in his dwelling houſe or dwelling 
Þ place, the owner or dweller, his wife, children, or ſervants 
being within the ſame, and om in fear or dread by the 
{ame. 

By the ſtatute of 23 H. 8. cap. 1. as Sell; in an appeal 
as an indictment, the principal and acceſſary before the fach 
are ouſted of clergy in two caſes, namely, 

I. If convict by verdict. 2. If convict by confeſſion. 
y the ſtatute of 25 H. 8. cab. 3. there is farther pro- 
viſion made, but only in caſe of indictment, not of appeal, 
and only againſt the principal, but not the acceſſary before 
or after, viz, 1. If the principal ſtand mute of malice or 
froward mind. 2. If he challenge above twenty perempto- 
rily. z. If he will not directly anſwer. 

There is farther proviſion made for ouſting of clergy; 
where robbers of houſes carry the goods into another county 
and be there indicted of larciny, if upon examination they 
| ſhould be ouſted of clergy, had they been indicted in the Grit 

county; but, as hath been before obſerved, 
I. This ouſting of clergy by examination in a forein 
county refers only to ſuch robbery, as by the ſtatute of 23 
H. 8. cap. 1. is ouſted of clergy, namely, where the owner, 
his wife, children, or ſervants are then in the houſe and put 
in fear, not to ſuch robberies, as by acts of parliament made 

ſince are put out of clergy. 2. In caſe of an arraignment 
in a forein county, if the goods prove to be but of the 
value of 12 d. here is no clergy to be demanded or allowd, 


being but petit larciny, and therefore no ouſting of dergy 
by examination. 


Dorothy 
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Doreely Cole () was indicted in Suſſex for Nealing 80005 


upon the evidence it appeard, that ſhe broke a houſe in Kent, 


and brought the goods into Suſſex, the jury found the goods to 
be of the value but of 75. yet in as much as there was no 


putting in fear of the owner, his wife, or family, ſhe was 


to have the benefit of the ſtatute of 2 1 Fac. and could not be 
ouſted of it by examination, for tho by the ſtatute of 3 9 Eliz. 
cap. 15. clergy were taken away, yet the taking away of 
clergy upon examination in a forein county extends only to 


robberies, where clergy 1 is taken away by 23 H. 8. but if it 


had been with a putting in fear, ſo that in caſe of a man 
he ſhould have been ouſted of his clergy, it deſerves con- 
ſideration, whether the woman, if under 105. ſhould have 
been ouſted of the benefit of the ſtatute of 2 1 Fac. cap. 6. 


by examination, tho originally it it were a a burglary and rob- 
bery. Sed de hoc infra. 


But theſe ſtatutes did not extend to any ſuch robbery, 
where 1. There was no putting in fear. 2. Where the 


owner, his wife, children or ſervants were not in the houſe, 


bur only a ſtranger were there and put in fear. 3. Neither 
did they extend to one attaint by outlawry or battle. 


4. The ſtatute of 25 H. 8. extended not to appeals. 


As to acceſſaries before the fact, by the ſtatute of 4 U 


5P.Q& M. cap. 4. it is enacted, That if any ſhall * 
„ mand, hire, or counſel any perſon to do any robbery in 


. any dwelling houſe or houſes, they ſhall be excluded 


* from clergy in all caſes, 11. convidt, outlawd, ſtanding. 
mute, Oc. 
be this ſtatute theſe things are > obſervable, 

It requires an actual robbing, viz. taking away ſome 

Pe: ; a bare breaking of the houſe is not ſufficient. 

2. It extends to a robbing, without mentioning put in 


fear. 


It extends to en, which 23 or 25 H. 8. ex- 
tended not to. 
4. It extends to appeals as well as indictments; 5 but ac- 
ceſſaries after are in no caſe excluded from clergy. 
2 II. Rob- 


(*) Vide Part I. þ. 518. 
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I. Robbing of any perſon by day or night, any perſon 
being then in the ſame houſe, and put in fear or dre ad 


thereby. 

By the ſtatute of 1 E. 6. cap. 12. clergy is Gen away in 
all caſes, viz, if he be attaint by outlawry or otherwiſe, 
convict by verdict, confeſſion, or wager of battle, Hands 
mute, or will not directly anſwer : And this as well in ap- 
peals as indictments. 

It is true, it mentions not peremptory challenge of above 
twenty, neither 1s it material for the reaſon before given. 

But this ſtatute, tho it ſpeaks generally of break! 2 
houſe by day or by 0 hath had chis confiruchion 405 ays 
allowd, v. 

If the breaking of the houſe be in the night, then it muſk 
be luch a breaking as amounts to burglary, & with an 1. 
tention to commit a felony, and then 1 it oulls clergy, if it 
be with a putting in fear. 
I it be a breaking the houſe in 5 day- time, then it 
muſt be alſo ſuch a breaking, as hath an actual robbery 
joined with it, and then if there be a putting in fear alto, 
the clergy is ouſted in all the caſes mentiond in this ſtarute. 

But in both caſes there mult be a putting in fear, other- 
wiſe this ſtatute ouſts not clergy. 

This ſtatute therefore hath made theſe 4 to the 
ſtatutes of 23 & 25 H. 8. viz. 1, It exempts burglary from 
clergy, tho there be no robbery, if there be a putting in 
fear. 2. If there be a burglary in the night, or robbery in 
the day committed in the houſe, and any ſtranger be then 

in the houſe and put in fear, it excludes from clergy, tho 
it be not the owner or any of his family. 3. It excludes 
the principal from clergy in caſes, where he is not exclu- 
ded by any of the two former ſtatutes (0). 

But again on the other fide, it reſtores clergy to the ac- 
ceſſary bales the fact, tho xt} by verdict or confeſſion, 
and repeals ſo much of the ſtatute of 23 H. 8. as excludcs 
the acceſſary before from clergy. But as hath been aid, 

Vol. II. =P the 


2) Vie, in caſe of attainder by outlawry, and alſo in caſe of ita \nding mute, or 
not dircCtly anſwering in an appeal. 
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the N of 4 5 P. OM. cap. 4. takes off the clergy 


again from acceſſaries, where there is a robbery, and a put- 


ting in fear, but not Where there is only a burglary with a 
putting in fear, but without robbery ; but acceſſaries after 


in all caſes have their clergy. _ 
III. If any perſon be found guilty of robbing any perſon i oo 


any part of his dwelling houſe or dwelling place, the owner 


or dweller of the ſame houſe, his wife, children or ſervants 
then being within the ſame, or in any other place within the 


precinct of the ſame houſe or place, ſuch offender ſhall not 
be admitted to his clergy, whether ſuch dweller or owner, 
his wife or children then and there being ſhall be . or 


waking. 5 C6 E. 6. cap. 9. 
And the ſame proviſion is made for ncluling clergy, 
where a perſon (hall commit a robbery in a booth or tent 


in any fair or market, the owner, his wife, children or ſer- 


vant being then in the ſame booth ſleeping or waking. 


* this act we are to obſerve, 
There muſt be an actual breaking of the houſe, ſuch 


A e as would make a burglary, if committed in the 


nighr, and the indictment mult run fregit & intravit domum 


manſionalem J. 8. prefato J. S. uxore & liberis ſuis in eadem 
domo exiſtent, and ſuch a breaking of the houſe mult be 


proved in evidence: vide ſupra, Lib. I. cap. 44. p. 522. 


2. The alleging of ſuch a breaking of the houſe is ſuſfi- 


cient to bring him within this ſtatute to ouſt him of his 


clergy, if it be proved, tho it be not alleged by the way of 
robbery, wiz. violenter & a perſona, but only e domo pre- 
difta, for it countervails a robbery within this ſtatute. 

If the ſervant ſteal goods out of his maſter's houſe in 
the day or night, the maſter, his wife and children being 


in the houſe, the ſervant is not to be ouſted of clergy by 
this ſtatute, for here is no breaking of the houſe. 


If the ſervant unlatch a door, or turn a key in a door in 
the houſe and ſteal goods out of that room, tho if he had 
been a ſtranger, that had not to do in the houſe, he ſhould 
hereupon be ouſted of his clergy, yet it ſeems to me the 


ſervant ſhall not be thereupon oulled of his clergy, for 
4. the 
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the opening the oor i in this manner is "wake bis truſt and 
ſo no breaking of the houſe, nor robbery within this act, 
and the ſame law ſeems to be upon the ſtatute of 39 Elia. 
* 

wr lg if the ſervant break open a door, whether outward 
or inward, (as for the purpoſe a cloſet, Rudy, or counting- 
houſe,) and ſteal goods, this is a robbery and breaking che 
houſe within this ſtatute, as alſo within the ſtatute of 39 
Eliz. for {ſuch a breaking, tho by a ſervant in the night, 
would make burglary, for ſuch an opening is not within his 
truſt, 

But there muſt not ls be a breaking of the houſe, 
the owner, his wite, children or ſervants being within the 
{ame, bat” there muſt be alſo a felonious taking of the goods 
out of the houſe to exclude clergy by this ſtature. 

4. But a bare felonious taking of goods out of the houſe, 
whether by night or day without ſuch a breaking, as would 
make burglary, if done in the night, excludes not from 
clergy within this ſtatute. 

5. This ſtatute both as to robbery 1 in deli houſes or 
booths requires, that the dweller or owner, his wife, chil- 
dren, ſervants or ſervant be then within the houſe ; ſo that 
the being of a ſtranger in the houſe excludes not clergy no 
more than upon the ſtatute of 23 H. 8. cap. 1. Stamp. P. C. 
fol. 129. b. 

6. It extends to no other caſe, but where the party 18 
found guilty, viz, either by verdict or confeſſion, and not to 
outlawry, ſtanding mute, or not directly anſwering, theres 
fore in all theſe caſes the offender ſhall have his clergy (c). 

7. It extends to an appeal, as well as indictment. 

8. It doth not exclude acceſſaries neither after nor be- 
fore from clergy. 

Neither doth che ſtatute of 4 U 5 P. & NM. cap. 4. ex- 
tend to acceſſaries in this caſe, but only where robbery 1 18 
committed, and any perſon within the houſe put in fear. 

So that upon this ſtatute all acceſſaries to the felony de- 
{cribed by this ſtatute are to have their N 
IV. 


(c) Put by 3 £9 4H: 5 AM. cap. 9. clergy is taken away in theſe caſes allo. 
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IV. Robbing from the houſe goods to the value „ 
in the re no perſon being in the houſe. 

By the ſtatute of 39 Eliz. cap. 15. it is enacted, © That 
“if any perſon be found guilty by verdict, confeſſion, or 
& otherwiſe for the felonious taking away in the day-time 
* of any money, goods or chattels of the value of 5s. or 
* upwards in any dwelling houſe or houſes, or any part 
thereof, or in any outhouſe belonging or uſed with the 
41 dwelling houſe, altho no perſons ſhall be in the {id 
* houſe or outhouſe at the time of the felony committed, 


Cc 


La) 


ſuch perſons {hall be excluded from their clergy. 


1. Altho this ſtatute ſpeak only of felonious taking in 
the body or purview, yet inaſmuch as in the preamble it 
ſpeaks of robbery of houſes, a bare taking of goods out of a 
| houſe, no body therein, without an actual breaking of the 
3 houſe, ſuch as would make burglary were it in the night, 
is not ſuch a taking out of a houſe, as excludes from cler- 
gy, and thus it hath conſtantly obtaind in practice againſt 
the opinion in Popham's Reports 84. Bayne's cale (d). 
2. The indictment muſt run according to the ſtatute, viz. 
 qudd tempore diurno, ſcilicet inter horas Tc. domum manfionalem 


7's. 


regit & intravit nulla perſona in eadem domo tunc ex- 


iſtente, 8 ibidem c. in eadem domo inventa adtunc & ibidem 
; felonice furatus fuit, cepit & aſportavit, for breaking the houſe 


in the day without taking goods 1 is no ys 


36. 4. b. Poulter's cale. 


11 Co. Rep. 


And if upon the evidence it fall out, chat ir was in the 
night, or that any perſon was in the houſe at the time, or 
that he ſtole, but broke not the houſe, he ſhall be Fd 


guilty of a ſimple felony and have his clergy, but not guilty 


according to the ſtatute (e). 


(4) This caſe therefore was not e- 
ſeemed to be law. Kel. 68. but now by 
10& 11 W. 3. cap. 23. clergy is taken 
away from all, who ſhall by night or day 
privately and feloniouſly ſtcal to the va- 
luc of 5s. in any ſhop, ware-houſe, 
coach-houſe or table, or by 12 Ann. 
Cap. 3. to the value of 40s. in any 


But 


dwelling houſe or — et thereto be- 
lohging, altho it be not broken, nor any 
erſon therein. | 
(e) But theſe caſes are now provided 
againſt by 10 11 V. z & 12 Ann a- 
bove mentiond. Fd Part 1. Z. 564. 
in notis. 


EY 
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But there need not either in this caſe, or upon the ſta- 
tute of 5 Cs E. 6. above-mentiond be a formal mention of 
a robbery, as is uſed in an indictment for robbery from the 
perſon, for fregit domum imports it. ED 
z. It takes away clergy only from the principal, and that 
only where the perſon is convict by verdict, confeſſion, or 
otherwiſe, and therefore excludes not clergy, where the party 
ſtands mute, or is outlawd (F), or will not directly anſwer, 
nor from the acceſlary. 11 Co. Rep. 36. b. Poulter's caſe. 
4. If a man break the houle in the day-time with intent 
to ſteal, but ſteals nothing, this is no felony, but otherwiſe 
in caſe of breaking the houſe in the night with intent to 
ſteal, this is burglary 1 1 Co. Rep. 31. b. Poulter's caſe. 
If a man enter by the doors or windows open and teal 
goods, this excludes not clergy upon this ſtatute, nor upon the 
ſtatute of 5 © 6 E. 6. cap. 9. for ir muſt be ſuch an act 
to make a robbery within either of theſe ſtatutes, as would 
make a burglary, were it in the night; it mult be fregit & 
-intravit. V B35 . 
And therefore the conſtant uſe at Newgate is, and always 
hath been upon theſe ſtatutes, that if a man enter the 
doors being open, and breaks open a cheſt and ſteals goods to 
the value of 5 5. this ſhall not ouſt him of his clergy within 
this ſtatute, or the ſtatute of 5 & 6 E. 6. cap. 9. (g). . 
hut if a man enters an houſe the outward doors being o- 
pen, and when he is in the houſe, breaks open, or unlocks 
or unlatcheth an inward door and ſteals goods out of the 
room to the value of 55. he ſhall be ouſted of his clergy 
upon this ſtatute, the ſame being done in the day- time no 
body being in the houſe; or if he ſteals goods of any value 
out of that inward room ſo opened by day or by night, the 
owner of the houſe, his wife, children, or ſervants being in 
the houſe, he ſhall be ouſted of his clergy, being indicted 
upon the ſtatute of 5 © 6 E. 6. cap. 9. | 


Vol. II. 4 Y 


1 


( F) Theſe caſes are ſince taken in by who comfort, aid, abet, aſſiſt, counſel, 
3& 4W.& M. cap. 9. by which ſta- hire, or command. 


tute clergy is alſo taken away from all g) Vide Part I. p. 523, 524, 527, & 
5 Rel. 69. | 
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ing indicted upon the ſtatute of 39 Eliz. it was found by 


« — — — IEI Be 
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Aolved. 


nalis within this ſtatute. 


T. 16 Car. 2. Simpſon's caſe (H) at Cambridge aſſiſes. A. bes 


ſpecial verdict, that A. breaking into the houſe by day, no 
body being in the houſe, and breaking open a chamber - 
door and a cheſt took out goods to the value of 5 s. and laid 


them on the floor, and before he could carry them out of 


the houſe was taken: By the advice of all the judges of Eng- 
land he was ouſted of his clergy upon this ſtatute, for the ta- 
king them out of the cheſt was felony, and the ſtatute doth 


not alter the felony, but excludes from clergy, if it were 


done in the houſe, and of the value of 5 s. and none in the 


houſe. 


Trin. 13 Car. 1. Evans & Finch (i) were indicted, for that 
they tempore diurno, viz. circa horam 12. did break domum 
manſionalem Hugonis Audley in the Inner-Temple London, nulla 


perſona in eadem domo exiſtent, and ſtole thence 40s. Upon 


a ſpecial verdi& found in this caſe, theſe points were re- 


1. That a chamber in an inn of court is domus manſio- 


2. That if no body were in the chamber at the time, tho 


others were in other chambers of the temple, yet this was 
a breaking of the domus manſionalis Hugonis Audley nulla per- 
ſond in eadem domo exiſtente, and maintains the indictment. 


z. Becauſe only one of the perſons indicted did actually 


enter the chamber and took out the money, viz. Evans, and 
the other ſtood without upon the ladder and received it, 
Evans was excluded his clergy, and the other who ſtood 
upon the ladder and received the money had his clergy. 


4 | 0 And 


) According to this late of the caſe have been only with relation to the 74. 
here was a breaking not only of 2 cheſt, king away, whether the taking goods 


but alſo of a chamber-door, which is on out of a cheſt and laying them on the 
all hands agreed to be an act ſufficient to floor without carrying them out of the 


make a robbery within the ſtatute, and chamber was a taking away or ſtealing 
ſo the difficulty removed, which ariſes within the ſtatute, and not whether it 


from this caſe, as ſtated above Part I. was a robbery, for if it were a ſtealing, 
P 524 & 527, and indeed as that caſe is that would be clear by the breaking o- 
reported in Kelyng 5. 31. and in hoc li- pen the chamber-door. | 
bro Part I. p. 508. & p. 5:6, the que- (i) Cro. Car. 413. vide Part I. p. 327. 
ſtion about the cheſt or trunk ſeems to 536. 5 


1 * S — — > e EST 4 


— 
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" poſſibly the ſame law may be upon the ſtatute of 5 U 
8 E. 6. cap. 9. that he only, that enters the houſe in the day- 
time without putting in fear, and actually takes the goods 
ſhall be excluded from clergy, and thoſe, that ſtand without 
the houſe and are preſent and abetting, tho all principals, 


yet ſhall have their clergy, for I can ſee no difference in 
the caſes; quere tamen (k). 


But if it were a burglary, then as well thoſe without; 
that were preſent and aſſiſting, as thoſe within, ſhall be ex- 
| cluded from clergy by the general words of the ſtatute of 
18 Eliz, cap. 7. they that commit any manner of burglary ; ; and 
the like in rape and in murder. 
And ſo I do take it without any difficulty, if A. B. & 
C. come to commit a robbery upon the perſon of a man, 
and A. only takes the money from the perſon, and B. and 
C. are preſent and aſſiſting, or if they break a houſe in the 
day-time and commit a robbery in the houſe putting in 
fear, tho A. only enter the houſe, and B. and C. watch 
without, they ſhall be all excluded from clergy, for they 
are all robbers. 
And if it ſhould be otherwiſe, this great abſurdity would 
follow, that B. and C. that are preſent, aiding and aſſiſt- 
ing in the robbery, ſhould have a greater privilege, where 
they are preſent and fo principals in the felony, than they 
ſhould have had, if they had been abſent, and only acceſ- 
{aries before the fad, in which caſe the ſtatute of 4 & 5 P. 
& M. cap. 4. excludes them from ny. in all caſes. 


CHAP. 


| (k) This doubt i is now at an end, for by 3 & 4 of N. ee M. cap. 9. clergy; is ex- | 
eluded from all aiders, abettors, &c. | 
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CHAP. XIIX 


Concerning clergy in burglary. 


Porglaries may be of two kinds. 1. Simple burglary; 

| that hath no robbery joined with it. 2. Burglary, that 

þ | hath robbery or theft joined with it. 

I. The former of theſe is, when a man in the night-time 

breaks and enters a houſe to the intent to commit a rob 

| bery, theft, or other felony. 

| = TO this as it had the benefit of clergy bp the common 
law, and by the ſtatute of 25 E. 3. cap. 4. pro clero, fo it 
was not ouſted of clergy neither "5 the ſtatute of 23 H.8. 
nor the ſtatute of 25 H. 8, but the firſt ſtatute, that ouſted | 

clergy in burglary was 1 E. 6. cap. 12. 

I)his ſimple burglary is again of two kinds. - Where 
any perſon 1s in the houſe and put in fear or „ 
Where no perſon 1 is put in fear or dread, as poſſibly . 
no perſon is in the houſe, which yet taketh not away the 
| offenſe of burglary. Pophan s Rep. 42. per omnes juſticiarios 
Anglie, or if any perſon being in the houſe, yet is ſleeping 
and perceives not the burglary till the next morning, Nc. 

1. In the firſt of theſe caſes of ſimple burglary, namely with 

putting in fear or dread, the ſtatute of 1 E. 6. Cap. 12. takes 
away clergy from the principal in all caſes, viz. tho attaint 
by outlawry or otherwiſe, or convict, or ſtanding mute, or 
not directly anſwering, as appears by the ſtatute itſelf, and 
the interpretation made of it. Stam. P. C. fol 126. 4. 11 
Co. Rep. Poulter's caſe. 

But clergy is not taken away from acceſſaries before or 
| after by this or any other ſtatute, for as to the ſtatute of 
|  4&5P.&M. tho it take away clergy from thoſe, that 
| mäazalitiouſly command or hire, or counſel any perſon to do 
| any robbery in any dwelling houſe, yet unleſs there be a rob- 
4 bery 


— 
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bery ! in the dwelling houſe, as well as a burglaty, it takes 
not away clergy from the acceſſary before (a), nor at all 
from the acceſſary after. 

2. As to the ſecond kind of ſimple burglary without putting 
in fear, the ſtatute of 18 Eliz.. cap. 7. generally takes away 
clergy from all perſons, Fe ſhall commit any manner of 
burglary in three caſes. 1. If he be outlawd for it. 2. If 
he {hall be found guilty of it by verdict, or P If upon his 
arraignment he ſhall confeſs it. 

But in all other caſes of ſtanding mute, or not directly 

anſwering he is to have his clergy (0). | 

And therefore, if a man be generally died of bur- 
glary without purſuing the ſtatute of 1 E. 6. cap. 1 2. vx. 
without alleging in the indictment, that the owner, his wife, 
children or ſervant were in the houſe and put in fear, the 
priſoner ſtanding mute; or not directly anſwering {hall 
Hark his clergy; (namely, where the indictment is general,) | 
notwithſtanding the ſtatute of 18 Elix. rap. 7. 

But the acceſſaries as well before as alter are within 
orivfleps of clergy, for neither this nor any other ſtarute 
hath excluded them (a). 

II. But now as to burglary joined with larciny c or rob- 
bery in the dwelling houſe, this again is of two kinds, ei- 
ther with putting in fear, or without putting in fear. 

If with putting in * then by the ſtatute of 23 E. 8. 
cad. 1. 25 H. 8. cab. 3. the owner or dweller, his wife, 
8 children, or ſervants being within the houſe and put in fear, 
the offender is ouſted of his clergy, not upon the account 
of the burglary ſimply conſiderd, but upon the account of 
the robbery, if the party be fourd guilty by verdict or con- 
feſſion, or ſtand mute, or will not directly anſwer. 

But by the ſtatute of 1 E. 6. cap. 12. he is excluded from 
clergy in all cales, if any i were in the houſe and put 
in fear. 

1 1 And 

(a) But by 3 & 4 of N & MM. cab. 9. 09 By the faid ſtatute BY 38 4 of 
clergy is taken away from the acccilury V. & A. clergy is taken away alſo in 


before the fa ct. caſes of ſtanding mute, or not Wee 
anſwering. | 
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And altho as to the ot before, the ſtatute of 1 E. 
6. cap. 12. reſtores clergy unto them, yet by the ſtatute of 
4 © 5P.Q& M. cap. 4. clergy is in this caſe taken away 


from acceſſaries before the fact, viz. counſellors, or com- 
manders to do any robbery in a manſion-houſe are ouſted of 


clergy in all caſes. 

But if it were a burglary joined wh robbery of goods 
out of the houſe, whether the party were put in fear or 
not, the principal is ouſted of clergy by the ſtatute of 18 
Eliz. cap. 7. upon the ſingle account of the offenſe of bur- 
glary, (if the offender be outlawd or convict by verdict or 
confeſſion, ) for that ſtatute as to the point of clergy is not 


at all concerned as to the robbery, but {ingly upon the ac- 


count of burglary the clergy 1 1s ouſted, tho he be acquit of 


the robbery or larciny. 


But then as to the acceſſaries before the fag! it is a. 


derable, whether in burglary joined with robbery without 
putting in fear the acceſſary ſhall be ouſted of clergy by the 
ſtatute of 4 & 5 P. & M. cab. 4. it leems to me to be with 
this difference. 


If the principal be died upon the ſtatute of 5 2 6 
E. 6. cap. 9. ſpecially, ſetting forth, that the offender feh- 


nice & burglariter fregit domum J. S. predicto J. S. uxore, Ii. 

beris & ſervientibus ſuis in eadem domo exiſtentibus, and ſtole 
the goods in the {ame houſe, then the acceſſary to ſuch an 
indictment ſhall be arraigned and tried, and if convicted 

| ſhall be ouſted of his clergy by force of the ſtatute of 4 U 


5 P. & M. cap. 4. 
But if in that caſe the . be cnet of the bur- 


glary, but acquit of the robbery, the acceſſary ſhall have 
his clergy, for the ſtatute of 4 U 5 P. M. doth not ex- 


clude the acceſſary from clergy, but where there was a 


_ robbery. 


And again, if the principal be indicted 0 of hs 
glary and robbery without forming the indictment either 
upon 23 H. 8. of putting in fear, or upon the ſtatute of 5 


6E. 6. the owner, his wife or children being in the 


2 — houſe, 


— 
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houſe, tho the principal be convicted and ouſted of his 
clergy by the ſtatute of 18 E yet the acceſſary ſhall have 
his clergy, altho here were a robbery committed in the 
dwelling houſe, and ſo within the ſtatute of 4 & 5 P. & M. 
* 4. and the reaſons are apparent. 

. Becauſe the principal is not ouſted of his clergy in re- 
ſpe a of the robbery, for that not being laid according to 
Aiden of the ſtatutes of 23 H. 8. or 5 C6 E. 6. if there 
were no burglary in the caſe, he ſhould have had his cler- 
gy, and he is ouſted of his clergy merely upon the ac- 
count of the burglary by the ſtatute of 18 Eliz. cap. 7. and 
not of the robbery, becauſe not laid purſuant to either of 
theſe ſtatutes of 23 H. 8. C5 & E. 6. and the ſtature 
of 4 U 5 P. M. ouſts the acceſſary of clergy in relation 
to the robbery in the dwelling houſe, and not in relation to 
the burglary. 

2. Becauſe the ſtatute of 4 & 5 P. & M. cannot at all 
have any reſpect to the ſtatute of 19 EH. which was made 
twenty years after, and at the time of the ſtatute of the 
queen neither {imple burglary, nor burglary joined with rob- 
bery had ouſted the principal of clergy, unleſs the robbery 
were purſuant to the ſtatutes of 23H.8. or 5 & E. 6. 
which is not laid in the indictment purſuant to either, and 
therefore the acceſſary could not be ouſted of clergy by 4 
5 P. & M. in this caſe, when if the principal himſelf 
had been indicted of burglary and robbery generally, he 
ſhould have had his clergy both as to the burglary and as to 
the robbery ; ſo that upon a general indictment of the prin- 

cipal of burglary and robbery in the houſe, the acceſſary 
can in no ſort be excluded of clergy, unleſs the principal 
be ſpecially indicted of the robbery purſuant to the ſtatute 
of 23 H.8. the owner, his wife or children being in the 
houſe and put in fear, or according to the ſtatute of 5 & 
6 E. 6. cap. 9. the owner, his wife or ſervants being in 
the houſe, for tho the principal upon a general indictment 
of burglary and robbery may be ouſted of his clergy by the 
ſtatute of 18 Flix. if found guilty of the burglary, yet he 
cannot be ouſted of his clergy upon the account of the rob- 


bery, 
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bery, becauſe not Peu laid according to the old fla. ; 
tutes, and conſequently the acceſſary muſt in that caſe have 


his clergy (C). 


But 1 in all caſes acceſſaries after muſt have theit clergy. 


5 AR OH AF. L. 
| Concerning clergy in fimple larciny aud 
| other felomes. 


I come now to conſider of ſome other kinds of felonies, 
wherein clergy is taken away, and eſpecially i in larcinies 
of ſeveral kinds. 

1. Stealing of horſes. 2. Sacrilege. 3. Taking from 
the perſon clam & ſecrete. 4. Servants robbing their ma- 
ſters. 5. Taking clothes oft from racks. 6. Stealing king's 

ſtores. 7. Taking away women againſt their wills. 8. I 
ſhall conſider of piracies and robberies upon the ſea. 9. Con- 
cerning clergy of priſoners arraigned before the ſteward 

and marſhal. 
I. By the ſtatute of 1 E. 6. cap. 12. the felonious ſtealing 
of horles, mares or geldings 1s put from the privilege of 


clergy. 
1. If the perſon be attainted. 2. 0 convict by verdict 
or confeſſion. 3. Or ſtand mute. 4. Or will not directly 


anſwer. This was in effect enacted before by 37 H. 8. cap. 1 

but it was neceſſary to be re- enacted here, becauſe other- 
wile the general clauſe in the act of 1 E. 6. cap. 12. reſto- 
ring clergy in all caſes, where they had it before 1 H. 8. 


had reſtored clergy in this Cale. 
4 There 


(3) But as to this point the law is 9. clergy is taken away from the acceſ- 
now alterd, for by 3 & 4 NV. C AM. [6 wy before in all caſes of burglary. 
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There aroſe a doubt, whether, if there were one horſe, 
mare, or gelding ſtolen, the offender ſhould have had clergy; 
and the reaſon of the doubt was not ſingly, becauſe the ſta- 
tute of 1 E. 6. was in the plural number, horſes, mares, or 
geldings, for then it might as well have been a doubt, whe- 
ther upon the ſtatute of 23 H. 8. cap. 1. he, that had wil- 
fully burned one houſe, ſhould not have had his clergy, be- 
cauſe the words of that ſtatute are in the plural number 
dwelling houſes or barns ; and o for robbing any churches or 
chapels. 5 

But the reaſon that nude hs ſeruple was, berauſe the 
ſtatute of 37 H. 8. cap. 8. was expreſſy penned in the ſins 
gular number, If any man do ſteal any horſe, mare or filly: 
and then this ſtatute of 1 E. 6. thus varying the number, 
and yet expreſly repealing all other excluſions of clergy ins 
| troduced ſince the beginning of H. 8. made ſome doubt; 

whether it were not intended to enlarge clergy, where only 
one horſe was ſtolen. 

To remove this doubt was the ſtatute of 2 & z E. 6. 
cap. z 3. whereby clergy is excluded from him, that ſteals 
one horſe, gelding or mare in all the caſes of attainder, 
conviction, ſtanding mute, or not directly anſwering. 
Theſe ſtatutes exclude the principal from clergy in all 
| theſe caſes, but the acceſſary before or after have the privi- 
lege of clergy. 1 Mar. Dy. 99. 4. 

But by the ſtatute of 311 El, cap. 12. in fine atuti ac 
ceſſaries both before and after in horſe ſtealing are ouſted of 
clergy, as the principal ought to be. 
II. As to ſacrilege, wiz. the felonious aking of any 
goods out of any pariſh church, or other church or chapel, 
the principal is ouſted of clergy by the ſtatutes of 23 H. 8. 
cap. 1. 25 H. 8. cap. 3. and laſtly by E. 6. cap. 12. in all 


caſes above mentiond. 


And by the ſtatute of 23 H. S. cab. 1. the acceſſary be⸗ 


fore, if found guilty by verdict or confeſſion, was ouffed of 


clergy, but that is repeald by 1 E. 6. cab. 12. as to all ac- 
ceſſaries. 


Vol. II. 5 A 


And 
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And the ſtatute of 4 @ 5P. & M. cap. 4. extends not 
to this caſe, for it takes away clergy from robbery of any 
dwelling houſe, but doth not extend to robbing of churches 
or chapels (c). 
And certainly clergy was not U away in caſe of ſa- 
crilege at common law, or if it were, yet the ſtatute of 2 5 
E. z. pro clero cap. 4. reſtored clergy in that caſe as well as 
others, and the ſtatutes of 23 HF. 8. & 1 E. 6. had been 
needleſs in this caſe, if ſacrilege were ouſted of clergy at 
common law, and accordingly is the book of 26 Aſſz. 
19. (4), and conſequently 3 it is miſtaken in Poulter” s caſe 11 
Co. Rep. 2 9. b. 

III. As to picking of pockers, by the flatute of 2 Blix, 
cap 4. © If any perſon be indicted or appeald for felonious 

taking any money, goods, or chattels from the per ſon of 
another privily without his knowledge in any place at- 
e ſoever, and be found guilty by twelve men, or confeſs 
„upon his arraignment, or be outlawd, or ſtand obſti- 
* nately mute, or will not directly er or challenge 
1 peremptorily above N he ſhall be excluded from 
« clergy. 

Upon this ſtatute theſe thivigs. are obſervable. 

1, It muſt be taken from the perſon. 

2. It muſt be taken privily without his knowledge, and fo 
laid i in the indictment, otherwiſe he ſhall have his clergy. 

3. The goods miſt be above the value of 12 d. for tho 
in robbery of never fo ſmall a value clergy is ouſted, be- 
cauſe done violently, yet here it is otherwiſe, for if it be not 
above the value of 12 d. it is but petit larciny, for the ſta- 
tute did not intend to alter the nature of the crime, but to 
exclude clergy, where it was grand larciny. Co. P. C. cap. 16. 


P. 58. (e). 
ET. i 4. It 


(c) But if this ſhould be conſtrued 193. Vide contra 20 E. 2. Corone 5 


a burglary, as it ſeems to be according 
to the book of 22 Allis. 95. then clergy 
would be excluded from the acceſſaries 
before by the 3 & 4 of JV. & Al. cap. 9. 

(4) Vide accordaut 26 His. 2. Corone 


but according to Saf. P. C. fol. 12.3.0 
it was left to the diſcretion of the ordi- 
nary to claim him or not. Jide Co. P. C. 


P. 114. 
(e) Fide Part I. cap. 44. P. 529. 
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It doth not ouſt the acceſſary either before or after of 
the peine of clergy. 

IV. Concerning ſervants carrying away their maſters 
goods to the value of 405. this was made felony by the ſta- 
tute of 21 H. 8. cab. ). (F). And by the ſtatute of 27 H. 8. 
cap. 17. clergy was taken away. 

By the ſtatute of 1 E. 6. cap. 12. Kl clergy i in all 
caſes, as it was before 1 H.8. except the caſes mentiond in 
that ſtatute, clergy is reſtored to that offenſe. 

By the ſtatute of 1 Mar. cap. 1. repealing all felonies en- 
ated lince 1 H. 8. the very act itſelf of 21 H. 8. making 
this felony is repeald. 

But by the ſtatute of 5 liz. cap. 10. the ſtatute of 21 
H. 8. is again re- enacted to have continuance for ever; but 
the ſtatute of 27 H. 8. cab. 17. taking away clergy in that 
offenſe is not revived, and ſo clergy ſtands allowable as to 
that offenſe at this day (g). 
V. By a ſtatute made the 22 Car. 2. cap. 5. clergy is ta- 
ken away from thole, that ſteal clothes off the racks, with 
power in the judge to tranſport them to the king 8 Planta · 
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tions (5 0. 


(f) This ſtatute is to be taken ſtrictly 


vich relation to ſuch goods, as are actu- 


ally deliverd to keep by the maſter 
or miſtreſs. Dy. 5. d. J. for as to o- 


ther goods, it was a felony at com- 


mon law, tho under the value of 4os. 


but where there was a delivery, the 


ſervant being in lawful poſſeſſion, it 
could not at common law be a fe- 


Otherwiſe 


lony, vide Part I. p. 66). 
therefore it is in the caſe of a lodger 
ſtealing goods or furniture belonging to 
his lodgings, becauſe he is not intruſted 
with the Foſſeſſion, but only with the uſe, 


and therefore it was felony at common 
law; vide Part l. P. 506, however to 


obviate all doubt, it is enacted and de- 
clared by 3 & 4IV. SM. cap. 9. That 
if any perſon or perſons ſhall take a- 
way with an intent ro ſteal, imbezzle, 
or purloin any chattel, bedding or fur- 
niture, which by contract or agree- 


«c 
cc 
«c 


all perſons, 


VI. By 


„ ment he or they are to uſe, or ſhall 

be let to him or them to uſe in or with 
„ ſuch lodging, ſuch taking, imbezel- 
* ling, or purloining ſhall be to all in- 
e tents and purpoſes taken, reputed and 
* adjudged ro be larciny and felony, and 


© the offender ſhall ſuffer as in caſe of 


« felony. 

g But fince our author wrote is ta- 
ken away again by 12 An. cap. ). from 
(except apprentices under 
the age of fifteen years, who ſhall rob 
their maſters,) if the offenſe be commit- 
ted in a dwelling houſe or outhouſe. | 

(Þ) By 4 Geo. 2. cap. 16. the ſtealing 
linen, fuſtian, Cc. from any whitening 
grounds to the value of 10s. or buying 
or receiving the ſame, knowing it to be 
ſtolen is excluded from clergy with 

'ower to the court upon the circum- 
Ws of the caſe to tranſport the offen- 
der for ſeven years. 
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VI. By the ſtatute of 22 Car. 2. cap. 5. clergy is taken a- 
way from thoſe, that imbezzle or ſteal the king's ſtores (i). 
VII. By the ſtatute of 39 Eliz. cap. 9. Clergy is taken a- 
way from offenſes committed againſt 3 H. 7. cap. 2. concern- 
ing taking away and marrying or defiling of women in all 
caſes, viz. upon attainder, conviction by verdict or confeſ- 


ſion, ſtanding mute, challenging above twenty peremptorily, 
outlawry, not directly anſwering. 3 


It extends to take away clergy in theſe caſes from all 


principals and acceſſaries before the fact by expreſs words, 


but not from acceſſaries after. VVV 
VIII. As to the ſtatute of 28 H. 8. cap. 15. concerning 


piracy, robbery, murders and manſlaughters upon the ſea, it 


is enacted, © That for treaſon, murder, robbery, felonies 


(i) Vis. in ſuch manner as is forbid 
by 31 Flix. cap. 4. whereby it was made 
felony : vide Part I. p. 688. 


() It was a doubt upon this ſta- 


tute, whether an acceſſary at land to 


a felony or piracy at ſea was included 


within the extent of the commiſſion di- 
rected by this act, Telv. 134, 135. but 


by 11 & 12 W. z. cap. ). (continued by 


5 Ann, cap. 34. 1 Geo. 1. cap. 25. and 
made perpetual by 6 Geo. 1. cap. 19.) 


it 1s provided, © That acceſſaries to pi- 


« racy before or after ſhall be tried and 
« adjudged according to 28 H. 8. and 
* ſhall ſuffer the ſame penalties and 
* in like manner as the principals. 

If a mortal ſtroke be given on the high 


ſea, or on the ſhore at full ſea, and the 


party die upon the ſhore at low water, 
this is not within this ſtatute, nor ſhall 
the admiral have juriſdiction to try the 


offenſe, nor yet can it be tried at com- 
mon law by a general commiſſion of cher 


and ferminer: vide ſupra p. 20 & 
Part I. p. 426. To remedy this inconve- 
nience it is provided by 2 Geo. 2. cap. 21. 
* That where any perſon ſhall be felo- 
* niouſly ſtricken or poiſoned upon the 


* ſca or any place out of Euglaud, 


and confederacies done upon the ſea or in any places, 
© whereto that commiſhon extended (&), the offenders ſhall 
* not be admitted to have the benefit of clergy or ſanctu- 

* ary, but are excluded from the {ame (J). Co 


Upon 


© and ſhall die thereof in England; or 
* ſhall be feloniouſly ſtricken or poi- 


„ ſoned at any place in England, and 


* ſhall die thereof upon the ſea or any 
place out of England, an indictment 
* may be found in ſuch county, where 
* ſuch death, ſtroke, or poiſoning ſhall 


© happen, againſt both principals and 


acceſſaries, and may be proceeded up- 


on in the ſame manner as if ſuch fe- 
* lonious ſtroke and death, or poiſoning 


cc 


and death had happend in the ſame 


county, where ſuch indictment ſhall be 
« found. OY 


(I) It was doubted, whether this ſta- 
tute of 28 H. 8. had not taken away the 
trial of theſe offenſes before the admiral, 
or his lieutenant or commiſſary, which 
had occaſiond a total difuſer of ſuch 
manner of trial to the encouragement of 
Pirates, who could not be tried by this 
ſtatute, unleſs (at great trouble and ex- 
enſe) brought to England, and there- 
ore the aforeſaid ſtatute of 11 & 12 
V. z. cap. J. provides, that they may 
be tried by the court of admiralty accord- 
ing to the directions of that act, which 
are there particularly mentiond. 


By 


«dd. RY — 


Hiſtoria Placitorum Corona. 369 


Upon conſideration of the ſtatute of 1 E. 6. cap. 12. 
which in all caſes not mentiond in that ſtatute reſtores the 
privilege of clergy, as it was before 1H.8. it is ſaid in 
Poutter's cale 11 Co. Rep. 3 1. b. that thereby clergy is re- 
ſtored in caſe of piracy. _ 5 . 

But upon conſideration of both theſe ſtatutes I think as 
followeth, vis. | ES 


1. Firſt, That by the ſtatute of 1 E. 6. cap. 12. in all other 
felonies (not particularly excepted by the ſtatute of 1 E. 6. 
cap. 12.) that the common law takes notice of, clergy is 
reſtored by the ſtatute of 1 E. 6. cap. 12. notwithſtanding 
this ſtatute of 28 A. 8. cap. 15. even for felonies within that 
juriſdiction or commiſſion of the admiralty ſettled by that 
ſtatute. VVLᷣFF ere, J 
And therefore, if a man be ſlain below the bridges upon 
the river Thames, but not ex malitia, or if a larciny be com- 
mitted there, that is within clergy, if committed upon the 
land, the party ſhall be admitted to his clergy by force of 
the atute e s, , Eo „ 
2. Secondly, if ſuch a felony were committed upon the 
high ſea, that were not excepted by the ſtatute of 1 E.6. cap. 
12. but ſhould have had clergy by that ſtatute were it upon 
the land, in ſuch caſe, tho the proceeding be by the ſtatute 
Vol. II. 5 5 B . 5 of N 
By the fame ſtatute it is enacted, By 8 Geo.r. cap. 24. All perſons, 
* That if any of the king's natural born * who by 11 & 12 V. z. cap. 7. are de- 
% ſubjects ſhall commit any piracy, rob- “ clared acceſſaries to any piracy there 
bery, or act of hoſtility againſt others “ mentiond, are declared to be principal 
the king's ſubjeQs, altho it be under * pirates. | 
colour of a commiſſion from any forein By the ſame ſtatute it is provided, 
prince; or being a commander or ma- That if any one ſhall trade with or 
ſter of a ſhip, or ſeaman ſhall felo- *© furniſh any pirate, &c. with proviſion, 
niouſly run away with his ſhip, &c. or © c. or ſhall fit out any ſhip or veſſel 
voluntarily yield up the ſame to any © with ſuch deſign, or ſhall conſult or 
pirate, or bring any ſeducing meſſage * correſpond with any pirate, &c. know-_ 
from any pirate, enemy, or rebel, or © ing him to be ſuch, or ſhall forceably 
endeavour to corrupt any commander, “ board and enter any merchant ſhip on 
H Ec. to yield up or run away with any „ the high ſeas, or in any port, haven 
„ ſhip, Sc. or turn pirate, or go over © or creek, and ſhall throw over-board 
to Pirates, or if any perſon ſhall lay © or ary any part of the goods or 
violent hands on his commander to © merchandizes belonging to ſuch ſhip, 
hinder him from fighting in defenſe of © ſuch offender ſhall be adjudged guilty 
his ſhip or goods, or ſhall confine his “ of piracy, and ſhall be tried according 
maſter, or endeavour to make a revolt to the ſtatutes of 28 H. 8. £9 11 & 12 
in his ſhip, every ſuch perſon ſhall be © W. z. and being convicted ſhall ſuffer 
adjudged a pirate, felon and robber. * as a pirate without benefit of clergy. 


— 
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of 28 H. 8. the party ſhall have his clergy, for the ſtatute 
of 1 E. 6. is general, in all other caſes of felony clergy ſhall be 
allowd as it was before 1 H. 8. and the exemption of clergy (*) 
Was before that ſtatute of 28 H. 8. extendible to the admi- 
ral's juriſdiction, as well as to courts of common law. 
3. Thirdly, But as to piracy or robbery upon the ſea by 
pirates and rovers I think clergy remains ſtill taken away 
by the ſtatute of 28 H. 8. and is not reſtored by 1 E. 6. cap. 
12. (m), and the reaſons are, 353 
1. Becauſe I take it before 1 H. 8. there was no clergy 
allowable for it at common law, for it was an act of hoſti- 
lity, and conſequently is not touched by the ſtatute of 
1 £6. i F 5 5 
28. Admitting, that clergy were allowable in piracy be- 
fore 1H. 8. and taken away merely by the ſtatute of 28 H. 
8. cap.15. yet clergy is not reſtored by 1 E. 6. therein, be- 
cauſe it reſtores it only in all other caſes of felony, which is 
intended only of felony, whereof the common law takes 
notice, but piracy is of another nature, and the common 
law takes not notice of it under the name of felony, and 
therefore a pardon of all felonies pardons not piracy: vide 
Co. P. C. cap. 49. p. 112, 113. and accordingly the uſe hath 
obtained in the proceedings of the commiſſions founded upon 
28 H. 8. Vßůö oo To. 
IX. As to the ſtatute of 33 H.8. cap. 12. touching fe- 
lonies in the king's houſhold and proceedings thereupon be- 
fore the lord ſteward there is a clauſe, that in caſe of man- 
{laughter in the king's houſe tried before the lord ſteward, 
and alſo in all other felonies committed within the king's. 
| houſe, the offenders, the abetters, procurers, and receivers 
being convict ſhall ſuffer pains of death, as appertaineth to 
felons, without benefit of cler x. 1 15 
4 a In 


(*) Via. the allowance of clergy ; for 
our author here means by exemprion of 
clergy the privilege of being exempted 
on account of clergy from puniſhment in 
the king's temporal courts. 5 

(us) As to thoſe, who ſhall commit 
any offenſe, for which they ought to be 
adjudped pirates, felons, and robbers by 


1 & 12 V. z. cap. 7. clergy is expreſly 
taken away from ſuch by 4 Geo. I. cap. 
11. and as no mention. is made of ſuch 
as were deemed pirates before that ſta- 
tute, it is an argument, that the law 
was taken to be, that they were ouſted 
of clergy before. | 


——— — 
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In my opinion the ſtatute of 1 E. 6. cap. 12. hath re- 
peald fo much of this ſtatute, as excludes from clergy ſuch 
offenſes, as are not exempr from clergy by 1 E. 6. for theſe 
are felonies, that the law takes notice of, and ſuch wherein 
_ clergy was allowable before 1 H. 8. and conſequently the ge- 
neral words of that act reſtore clergy in thele caſes, tho the 
- proceeding thereupon be before the lord ſteward by this act 
of 33 H. 8. cap. 12. for the words of 1 E. 6. cap. 12. are 
general in all other felonies, and they are in materia favorabili, 
in caſe of life, and in caſe of a privilege, which hath been 
ever favoured in law, and therefore {hall be generally con- 
ſtrued and not reſtrained by conſtruction or interpretation. 


IWhat perſons are or are not capable of 
- „„ Aa. Ls 


; ] have gone through the conſideration of the crimes or of- 
- fenſes, wherein clergy is or is not allowable; I now 

come to conſider the perſous, that are or are not capable 

thereof, admitting the crimes themſelves within clergy. 

Touching perſons to be admitted to clergy, ſucceſſion of 
times hath made great change in the law. Antiently Nuns 
profeſſed were admitted to the privilege of clergy, tho they 
could not be prieſts, yet they are within the privilegium or 

immunitas ecclefie, and had their clergy,. 22 E. 3. Coron. 461. 
but other women had not by the common law the privilege 
of clergy. 

But at this day profeſſion is aboliſhed, and no woman ad- 
mitted to the privilege of clergy at this day; only by the ſta- 
tute of 21 Jac. cap. 6. if a woman be lawfully convict by 
| — verdict 


a can 
" 2402, 8 2 — — 
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verdict or confeſſion of ſtealing goods under the value of 
10s. and above the value of 12 d. being ſuch an offenſe, 
wherein a man might have his clergy, ſhe ſhall for the firſt 


offenſe be burnt in the hand, and to be farther puniſhed 
with whipping, ſending to the houſe of correction, impri- 
ſonment, c. as the judge ſhall in diſcretion think fit, this 
act hath continuance to this day by the ſtatutes of 3 Car. 1. 


Cap. 4. 16 Car. 1. cap. 4. (a). 

Again, by the ſtatute of bigamy cap. 5. (b) Rae Was 
ouſted of clergy, 40 A0 17. but by the ſtatute of 1 E. 6. 
cab. 1 2. he is reſtored to the benefit of clergy, if the offenſe 


be within clergy, and tho Stamf. Lib. II. cap. 45. fol. 134. b. 


doubts whether that point of the ſtatute 8 not repeald by 


the ſtatute of 1 & 2 P. & M. cap. 8. whereby all ſtatutes 


againſt the authority of the Pope or See of Rome are repeald, 
yet the law hath been ſufficiently ſettled in this point, that 
bigamis hath his clergy at this day JT. 3 EN, Dy. 20 1. b. 


| Lamb's caſe, for by the ſtatute of 1 Eliz, cap. 1. all the 
clauſes in the ſtatute of 1 & 2 P. & M. cap. 8. not ſpecially | 
excepted are repeald, and this is none of the excepted 


clauſes, and ſo the ſtatute of 1 E. 6. cap. 12. ſtands renewed 


by 1 Ex. cap. 1. if at all impeached or repeald by 1 @ 2 
P. MM. 


Again, at common law, if the clerk cont deliverd to 


the ordinary had broke the biſhop's priſon and been after 


taken, he had loft the benefit of his clergy, 22 E. 3. Coron. 


257. but at this day that can never come in queſtion, for 
by the ſtatute of 18 Eliz, cap. 7. clerks convict are not now 
to be deliverd to the ordinary, but burnt in the hand and 


ſo diſcharged. 


Again, *antiently the law was held, that if the priſoner 
had not habitum & tonſuram clericalem, he {ſhould not have 


the benefit of clergy, 26 AK 19. 20 E. 2. Coron. 233. or 


. the 


(a) But now by the ſtatute of 3 4 man would be in the like caſe, 978. be 
of V. & M. cap. 9. a woman conividted burnt in the hand and detained in pri- 
or outlawd for any felony, for which a ſon at the diſcretion of the judge, not 
man might have his clergy, ſhall upon exceeding one year. 
praying the benefit of that ſtatute be (b) 2 Co. Inſt. 273. 
ſabje& only to ſuch OE, as a 


* 
TY : 
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the ordinary might have refuſed him, tho he could read; 
but in proceſs of time that law was alterd, and the court 
would admit him to his clergy, if the caſe were within cler- 
gy, tho he had not habitum © tonſuram, if he could read, 


and tho the ordinary refuſed him upon that account. 9 E. 4. 
28.b. 34 H. 6. 49. 4. b. 

A man attaint (*) of hereſy, a Jew, or a Turk ſhall not 
have their clergy, but a perſon excommunicate ſhall have 
his clergy. 11 Co. Rep. 29. b. Poulter's caſe. 

A Greek or alien, who knows not our letters, ſhall have 
his clergy, and ſhall read 1 in the book of his own country. 
B. Clergy 20. 
A baſtard, a man blind ſhall have his clergy 0 if he 
can ſpeak Latin congruouſly. B. Clergy 21, 22. 

By the ſtatute of 4 H. 7. cap. 13. © A man not within 
holy orders, that hath once had his clergy, {hall be burnt 
© 203-208 band with Mor T, and being after arraigned for 
„any ſuch offenſe, (viz. an offenſe within clergy,) he ſhall | 
© not be admitted to his clergy a ſecond time. “ And it 
any man upon a ſecond arraignment for ſuch offenſe claim 
his clergy, as being a clerk in orders, if he have not his 
letters of orders, or certificate of the ordinary witneſling 
the ſame, the juſtices ſhall by their diſcretion give him a 
day to bring them, at which day if he fail, he ſhall loſe 
* his clergy that ſecond time. 
Note no man ſhall be ouſted of his clergy 2 ſecond time 
by the bare mark in his hand, or by a parol averment with- 
out the record teſtifying it (4), and it ſeems, that if he deny 
he is the {ame perſon, iſſue muſt be joined upon it and tried 
to be the ſame perſon, before he can be ouſted of clerg) 

I he orders, that come under the name of holy hots, 


were four, viz. 4 biſhop, a prieſt, a deacon, and a ſubdeacon; 
Vol. II. 5..G 


cc 


46 


ce 


ce 


other 


(= This ſhould be convict, and ſo it above makes a gnere of it, becauſe he 
is expreſt in the authorit here cited, can by no diſpenſation be a clerk in or- 
vi. 11 Co. 29. b. for we wrought no ders, aliter of a baſtard, for he may be 
attainder, altho by 2 H. 5. cap. ). fee- a prieſt by licenſe, 

| ſimple lands were forfeited upon convic- (4) Or a tranſcript thereof, for the 


tion. manner of certifying which ſee 34 & 35 
(c) This is denied of a blind man. 11 


H. 8. cap. 14. and 3 G4 V. CA. cap. 9. 
Co. Rep. 29. b. & Broke in the place cited 
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bine 9 PEO e as exorciſte, Adee . Wc. were 
not called holy orders, but were called clerici in minoribus. 
By this and ſome other inſtances, which appear in the 
ſtatutes, it is evident, that the clergy in orders had a greater 
privilege allowd them than others. 
A clergyman in orders in ſuch caſes wherein clergy 
is ouſted by the ſtatute of 1 E. 6. cap. 12. as murder, rob- 


bery, Cc. hath no more privilege than a layman, becauſe 
the ſtatute makes no exception or proviſion for him. 


2. If a ſtatute be made after 1 E. 6. ouſting clergy gene- 


rally, as the ſtatute of 4 & 5 P. & M. cap. 4. 18 Eliz, cap. 


7. a clergyman in orders hath no more privilege than an- 

other, for the ſtatute provides not for him. Stamf. P: C. 
1 Fe b. 
And therefore, tho the ſtatute of 23 H. 8. cap. 1. and 
25 . g. cap. 3. excluding clergy from thoſe found guilty in 

petit treaſon, murder, robbery, Cc. excepts ſuch as are in 
the order of {ubdeacon, or any ſuperior orders, and directs 


them to be deliverd to the ordinary to remain in priſon | 


without purgation, or to be degraded, and then ſent by the 


ordinary into the King's bench to be executed, it ſeems, that 
this privilege is at this day gone, 1. Becauſe by the ftatute 
of 18 Eliz. cap. 7. all delivery of clerks convict to the ordi- 


nary 1s wholly taken away. 2. Becaule in all thoſe caſes, 


Where clergy is ouſted by the ſtatute of 23 H. 8. clergy is 
ouſted by the ſtatute of 1 E. 6. cap. 12. (except burning of 


houſes, and acceſſaries before the fact, which ſtand within 


| clergy by the ſtatute of 1 E. 6. cap ap. 12 ) and in that ſtature 


there is no ſaving of any privilege for clerks in _ as 


there 1s by 23 H. 8. 

And then as to acceſſaries before the fact dhe 18 like- 
wile generally taken away by the ſtatute of 4 & 5 P. & M. 
cap. 4- without ſaving of more ; provideys to clergymen than 


to laymen. 
4. But as to the privilege of a 8 allowance of clergy, 


it ſhould ſeem at this day clergy men 1 in orders ſhall have 
benefit of clergy a ſecond, third time, or oftner. 


2 The 


II 
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The ſtatute of 28 H. 8. cap. 1. puts clergymen in orders 


under the ſame pains and dangers in relation to the ſta- 


ec 


tute of 23 H. 8. cab. 1. 25 H. 8. cap. 3. as other perſons 

not in orders; this takes away the * given by 23 H. 8. 
8 

Then by the ſtatute of 32 H. 8. cab. 3. which makes the 
former perpetual, it is farther enacted, That ſuch perſons 
as be within holy orders, which by the laws of this realm 
** ought or may have their clergy for any felonies, and hall 
“* be admitted to the ſame, {ſhall be burnt in the hand as 
lay clerks be accuſtomed in ſuch caſes, and ſhall ſuffer 
and incur afterwards all ſuch pains, dangers and forfeit- 
ures, and be ordered and uſed for their offenſes of felo- 

ny to all intents, purpoſes and conſtructions, as lay per- 
< ſons admitted to their clergy be, or ought to be ordered 


« or uſed by the laws and ftatutes of this realm, any law 


e or ſtatute to the contrary notwithſtanding. 

This act was perpetual and ſubje ed clerks in orders, 
notwithſtanding the ſtatute of 4 H. 7. cap. 13. to two incon- 
veniences, viz. 1. To burning in che hand. 2. Excluſion 
of clergy a ſecond time. 
But then the ſtatute of 1 E. 6. cab. 12. reſtores the privi- 


lege of clergy in all caſes, (except thoſe offenſes containd in 
the ſtatute of 1 E. 6. and 1 excluded from clergy,) as 
it was before 1 H. 8. . 
And altho by this ſtatute + 1 E. 6. the burning of a cler- 
gyman in orders in the hand is not taken away by expreſs 
Words, yet he is reſtored to his clergy a ſecond or other 
time, notwithſtanding he had formerly his clergy and Was 
burnt in the hand. 
But altho in expreſs words it reſtores not to clergymen i in 
orders the exemption from burning in the hand given by 4 
H. 7. cap. 13. yet it doth in equivalence, for it reſtores 
clergy in all other caſes in like manner and form, as it was 
before 1 H. 8. which as to clergymen in orders was without 
burning in the hand, and accordingly to this day their pri- 


vilege in that kind continues: vide 2 Co. Inſt. 637. Hob. Rep. 
294. Searle & Williams. : 


cc 


ce 
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And tis a miſtake to ay, that if he challenge above 


twenty, he ſhall loſe his clergy a ſecond time, becauſe the 


ſtatute of 1 E. 6. in letting looſe the clergy in other offenſes 


mentions not that caſe, for in caſe of challenging above 


twenty, there follows neither penance nor judgment of 
death, but only his challenge is over-ruled (). 

But indeed the caſe of outlawry is caſus omiſſus, for thy 
in the clauſe excluding clergy the word attainder is in, which 
extends to an outlawry, yet in the ſecond clauſe reſtoring 
clergy as it was before 1 H. 8. in other caſes attainder and 
outlawry are omitted. 

As to clergy of noblemen. 

By the ſtatute of 1 E. 6. cap. 12. peers of cake 
* committing felonies within clergy may pray the benefit 


of this act, and ſhall not be put to read, nor be burnt 
& in the hand for the firſt offenſe, without any attainder 
or corruption of blood to be incurred thereby, and for the 


« firſt offenſe ſhall be deemed, taken and uſed as clerks con- 
« vict, which may make purgation, without any further 
" privilege of clergy from thenceforth at any time after for 


any cauſe to be allowd or admitted. 


This privilege of peers to be diſcharged in this manner 


by this ſtatute, 1. Muſt be prayd by them. 2. Extends to 
all caſes, where a common perſon may have his clergy. 
| 3. To all caſes excepted from clergy by that ſtarute, except 


murder and poiſoning of malice prepenſe. 

But it extends not 1. To felony put out of clergy by any 
ſubſequent ſtatute. 2. Nor to felonies within this ſtatute, 
where he cannot make purgation, as if he abjure, confeſs 
the felony, or be outlawd, by the opinion of Stamf. P. C. fol. 
130. 4. but this latter ſeems doubtful, eſpecially at this day, 


when delivery to the ordinary and purgation : are both taken 
away by 18 Eli, cap. 7. 


I think it was never meant, that a peer of the ala 


ſhould be put to read or be burnt in the hand, where a com- 
mon perſon ſhould be put to his clergy, neither is it ſaid, 


that he ſhall be diſcharged by his 2 of the benefit of 
2 N 


(* Vide ſupra p. 270, 345. 
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this ſtatute, where a common perſon {hall have the privi- 
lege of clergy and may make his purgation, but only where 
he may have the benefit of his clergy in the firſt clauſe of 
the ſtatute, the other clauſe, (/hall be in caſe of a clerk convict, 
that may make purgation,) is only for his ſpeedier diſcharge and 
farther advantage, and not to reftrain the general claute. 
And therefore a great lawyer in the late times hath been 
much blamed for burning a peer of parliament in the hand, 
that confeſſed an indictment of manſlaughter ; and it was 


the only error of note, chat that perſon erred in to my ob- 
ſervation. 


CHAP. III. 


At what time clergy is to be allowd. 


AN the law was very unſettled in this point, till 
ſettled by N acts of parliament and reſolutions 
of the judges. 

Before the ſtatute of Weſtm 1. cab. 2. the ordinary would 
challenge clerks as ſoon as they were indicted, nay ſome- 
times, as ſoon as they were impriſoned (*), before they 
were indicted, as appears by the ſtature of Marlbr. cap. 
25. (0 

By the hogs of Weſtm. 1. tap. 2. it is provided, Que 
quant clerke eſt priſe pur rette de felonie & ſoit demand per Tor- 
dinarie, il lui ſoit liver ſolonque le privilege de Saint Ejgliſe en 
tiel peril come il appent ſolonque le cuſtome avant ces heures uſe, 
and a direction given thereby to the ordinary, Que ceux que 
5 Jon: oe: de tiel rette per ſolemne inqueſts des probes hommes 


ol. 5 D fait 


Jide Braf. Lib. III. A. 123. . (4) 2 Co. Inſt. 159. 
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fait in le court le roy, en nul manner les deliverent ſans due pur- - 
_ gation, iſſint que roy weit meſtier de metter autre remedy (b). 

After this ſtatute the priſoner was not only to be indicted 
before clergy . but many times inquiſitions ex officio 
were taken (f). 1. Whether he were a clerk or no, and if 
not a clerk, he was not deliverd to the ordinary. + Whe- 
ther he were guilty or not, and if not guilty, he was diſ- 
charged. 3. If found guilty, he was then deliverd to the 
ordinary, vide 2 Co. Inſt. 164. 2 E. 2. Coron. 417. 17 E. 2. 
Coron. 3 86. 3 H. J. 12. b. but his goods were ſeiſed. 

But this was found a great inconvenience to the priſoner, 
becauſe in caſe of an inqueſt of office he loſt his challenges, 
and beſides poſhbly he might be quit of the felony, were he 
put upon the jury. 

And therefore in the time > H. 6. the courſe was 
changed by Priſot, and the priſoner hath been always ſince 
put to plead to the indictment, and if convict, then to 
pray his clergy: vide 3 H. 7. 12.6. Stamf. P. C. fol. 131. a. 

11 Co. Rep. Poulter's caſe. 

But if the priſoner will wave that advantage and will 
pray his clergy, he may, for no law ouſts him of it, but 
then, if the indictment be out of clergy, he muſt anſwer to 
the felony, or he ſhall have his penance. 
But at this day clergy is never granted, unleſs the party 
confeſs the felony, or be convid by verdict. 

If a man he indicted of a felony within clergy, and he 
plead and be convict, and it be demanded of him, what he 
can lay why judgment ſhould not be given againſt him, he 
may pray his clergy, tho there be no ordinary to demand 
him, for as ſhall be ſaid in this caſe, the ordinary is but 
.the miniſter of the court, and it is not now, as antiently, 
| uſed for the ordinary to demand a priſoner, but he may 
pray his clergy himſelf. 

If in that caſe the ordinary demand not the priſoner , 
nor the priſoner himſelf prays his clergy, yet if it appear 
to the court, that he is a clerk, or be ſo named in the in- 

1 dictment 


(b) 2 Co. Toft. 163. (t) Vide Part I. P. 180. in notis, Þ.343. in notis, & ſupra 
P.318, in 70115, | | 
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difment ; or appeal, the court may, and it Gans ought ex 
officio to allow him his clergy, but howſvever they ought 
not ro execute him. 22 E. 3. Coron. 2 54. Abridg. Alix 7 4. (e). 
If by any miſtake or oyer-{ight the court ſhould give judg- 
ment againſt him, yet they may, (and as I think,) ought to 
allow him his clergy after his attainder. 
And therefore the priſoner condemned ſhall in ſuch a 
caſe be allowd his clergy under the gallows, if the judge 
come that way, 34 H. 6. 49. 4. b. This is agreed may be 
done by the judges of the King's bench, as juſtices of peace, 
becauſe their commiſſion continues, bur it is doubted, how 
it can be done by juſtices of oyer and zerminer after their ſeſ- 
ſion ended, Crompt. Fuſt. 1 19. a. 
And it is true, that tho they may allow dergy during the 
adjournment of their commiſſion, yet they cannot do it af- 
ter their ſeſſion is over, but they may reprieve him after 
judgment, notwithſtanding their ſeſſion determind, upon 
conſideration that he can read, and then may allow him his 
clergy as a clerk attaint at the next ſeſſion. b & 4 Flix Ny. 5 
1 
A. is indicted of a felony Lubin clergy, and hath his book 
deliverd him but cannot read, and the ordinary returns ac- 
cordingly non legit, and it is entred of record non legit, and 
the court reprieves him till another ſeſſions, and by that 
time he hath learned to read, tho the gaoler, that taught 
him to read in the mean time, was antiently puniſhable, yet 
he ſhall be admitted to his clergy and be delivered. 27 A ſix. 
44. u. 11. Dy. 205. 4. b. Fo omnes jnſticiarios, N. 214. b. 
Stone's caſe. N 
And the ſame las it is, if judgment of death were en- 
nd againft him upon non legit returned, yet if he can read 
after, he ſhall be deliverd to the ordinary and have his 
clergy per omnes juſticiarios. 34 H. 6. 49. Coron. 20. () 
If a man abjure the kingdom, (which 1s an attainder in 
law,) and come back again, he ſhall have the privilege of 
his clergy, as a clerk attaint. 8 H. 6. Kelw. 186. b. Raſt. 
Entr. fol. 1. b. 
But 
(c) This cafe is in 12 Air. 15. queſtion, for the neceffiry of reading is 
Y Thete points cannot now come in entirely taken away by 5 #7. Cap. 6. 
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Bur in antient time he was not deliverd to the ordinary, 
but remanded to priſon till he obtained the king's pardon 


for returning into the kingdom without licenſe, and that 
being obtained he ſhould be delivered to the ordinary, 1 E. z. 


16. b. Coron. 155. Stamf. P. C. Lib. II. cap. 50. but this law 
is antiquated : vide Raſt. Ent. fol. 1. b. ex I. 15 H. 7. rot. 2. 
If a man indicted of a felony within clergy ſtands 


mute, yet he ſhall have his clergy. Moore's Rep. n.738. p. 


550. Winter's caſe, yea tho judgment of peine fort & dure 


were given againſt him, if the caſe, as it appears upon the 


indictment, be within clergy, for the court in this caſe 


ought to Ky of counſel with a priſoner in favorem vita, 


tho he be wilful. 


If the approver diſavow his appeal, or be edel — 


battle, or become recreant therein, yet he ſhall have the 


_ privilege of clergy, if the cauſe, for which he is indicted, be 
within clergy. 


But in theſe caſes of de antientiy they were ds 


liverd to the . abſque * 15H 7. * Ent. 
1. 6. 


CHAP. LIII. 


Concerning. the manner how, and the 


judge by and before whom cer y is to 
be Poe or aHOus. 


Ax tiently the ordinary took upon him, as the cafon 


that was to judge of the competency or incompetency 


of the clerk. Bur in truth the king's juſtices were the 
| Judges both touching the competency of the clerk to be ad- 
mitted, and the ſufficiency or inſufficiency of his perform- 


I ancè 
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ance therein, and the ordinary was in truth but the miniſter 
to the court. 5 Co. Rep. 26. b. caſe of eccleſiaſtical law (a). 
If the ordinary had challenged one as a clerk, that the 
court judged not to be ſuch, the ordinary or biſhop ſhould be 
fined, and his temporalties ſeiſed, 7 H. 4. 41. b. Stamf. P. C. 
132, 133. and the felon ſhall be hanged. 7 E. 4. 29. 4. 
. 33% on i fe 
Again, if the ordinary refuſe one that can read, and re- 
turn non legit, yet the court may hear him, and if they 
judge him to read ſufficiently, the priſoner {hall be ſaved 
notwithſtanding the refuſal and return of the ordinary, and 
accordingly, if the ordinary be abſent, the court may give 
him his book. 7 E. 4. 2 9. 4. 9 E. 4.28.4. 7 H. 4. 41. b. 34 
H. 6. 49. 4. b. Stamf. P. C. Lib. 2. cap. 45. fol. 132, 133. 
And therefore the judge may and uſually doth appoint 
the verſe, that the clerk ſhall read, Stamf. P. C. ubi ſupra, 
and therefore the practice of Bryan and Starkey, 21 E. 4. 21. 
is juſtly reprovable, who when they deliverd a book to the 
priſoner and he read well in the preſence of the juſtices, yet 
when the ordinary returned non legit gave judgment of 
death againſt the priſoner, for in truth the ordinary is but 
the miniſter, or at moſt the aſſiſtant to the court, and not 
the judge. Hob. Rep. p. 290. Searle & Williams (b). 
Vol. H. R GHAP;. 
(a) Vide Kel. 28, TR of that ſtatute, without any reading, be 


(b) But this learning is now out of allowd to be, and be puniſhed as a clerk 


uſe, for by 5 Ann. cap. 6. every perſon convict, and this ſhall be as effectual and 
convicted of a felony within the benefit advantageous to him, as if he had read as 
of clergy ſhall, upon praying the benefit a clerk. F rn os 
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CHAP. LIV. 


Concerning the conſequences of clergy 


granted or prayd. 


T HE conſequences or effects upon clergy granted are 
X conſiderable in two ways, 1. What they were before 
the ſtatute of 18 Fliz. and 2. What fince. 

Touching the conſequences of clergy before the lane 


of 18 Elix. they were theſe. 


I. Regularly when clergy was granted, there was an en- 


try made by the court of king's bench, Et tradito ei hic per 
curiam libro legit ut clericus, & J. S. (the ordinary or his de- 


puty,) petit ipſum, ut clericum, prefato ordinario deliberari, ideo 


confideratum eſt, quod prediftus A. B. liberetur prefato ordis 
nario. And if it be without purgation, then there is this 


added, ſalvo cuſtodiend abſque aliqud purgatione inde de cetero 


. faieud ſub periculo, quod incumbit. 17 H. 7. Rot. 2. Raſt. 


Entries 121. 4. But if it be not without Wen, „ then 


that clauſe is omitted. 
This is the form of the 3 in the king 5 bench, but 


before juſtices of gaol- delivery the entry commonly is, It 


traditur ordinario, either generally or abſque purgatione, as 
the cauſe NG en M. 2 & 3 Eliz: Dy. 205. b. & ibid. 


"ST; & 


II. When he was ſo deliverd to the ordinary, he was to 
remain in the ordinary's priſon; viz. if committed gene- 
rally, then he was to remain till he had made his purga- 
tion, if abſque pur gatione, then he was to remain there during 
his life, unleſs the king pardon him. 

And if the clerk had broke priſon, this was not a fe- 
ks within the ſtatute of 1 E. 2. de frangentibus priſonam (); 


but if the clerk were attaint and deliverd to the ordinary 


4 and 


% Becauſe that ſtatute was conſtrued to extend only to the king's erifen: vide | 
Part I. p. 698, 
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and broke priſon and eſcaped, and were after taken, he 
ſhould have been executed upon his firſt attainder, quod vide 
27. Aſſix. 42. 

But by the ſtatute of 23 H. 8. cab. 11. if ſuch a clerk 
break the priſon of the ordinary and eſcape, this is made 
felony without clergy; only the clerk, if in orders, being 
convict was to be deliverd to the ordinary without purga- 
tion, and he might, if he pleaſed, degrade him and ſend 
him into the king $ bench with letters ſignifying his degra- 
ding, and that court, having the record of the conviction be- 
fore them, might give judgment and award execution, as if 
he had been a layman and found guilty before them. 

But this among the reft of the felonies enacted in the 
time of H. 8. was own by 1E. 6. cab. 12. © 1 Mar. 
cdp. I. | 

11. If the clerk were committed generally, 112 might 
make his purgation (), the form whereof is unneceſſary to 
recite, being it is now taken away by 18 Eliz, and is fully 

deſcribed and directed by Stamford Lib. II. cap. 48. fol. 138. 

and the ſtatutes of Weſt. 1. cap. 2. 4 H. 4. cap. 3. 

And if the ordinary would not admit a clerk to his purga- 
tion, a writ might iſſue out of the chancery to command it, 
where by law it might be done. 15 H. 7. 9. 4. per Fineux. 
And when he had made his purgation, he had always re- 

ſtitution of his ande ſeiſed, unleſs he were attaint. 8 E. 2. 
Forfeiture 34. 

But as touching go the difference was chan; 

If before conviction upon his arraignment the priſoner 
had his clergy, (as was uſed commonly before the time of 
H. 6.) then if he made his purgation, upon ſignification 
thereof to the chancery he had a writ to the ſheriff to re- 
ſtore him his goods, niſi ea de cauſa fugam fecerit, for then 
he had no reſtitution, F. N. B. 66. a. but if he died before 
purgation, his executors could not have it. 2 
But if he had pleaded to inqueſt, and were convict, then 
the 6 goods were forfeited by the conviction, and he ſhould 


not 


( This was a trial before the ordi- if he was acquit, be was diſcharged; if 
nary by a jury of twelve clerks, wherein found guilty, he was degraded. | 
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not ers reflivittio- ür his goods upon bis purgation; and 
altho the law was taken antiently, that even in caſe of a 
conviction, unleſs there were an attainder alſo by judgment, 
he ſhould upon his purgation have had reſtitution. 3 E. 3. 
Coron. 36 5. 40 E. 3. 42. 4. yet of latter times the law hath 
conſtantly obtained otherwiſe, as appeareth 8 H. 4. 2. 4. 20 
E. 4. 5. B. Coron. 166. Plow. Com. 2 6 2. b. Stamf. P. C. Lib. III. 
ech. 23. vide 3 E. 3. Coron. 3 3 2. 
And the ſame law ſeems to be, if he come not in upon 
the exigent awarded, if he fled, if he ſtood mute, or chal- 
lenged above thirty-five, for in all theſe caſes he forfeited 
his goods, and ſhould not have reſtitution upon his purga- 


tion, vide 8 E. 2. Coron. 417. where, tho he prayd his clergy. - 


before conviction, yet upon an inqueſt of office finding him 
_ guilty he forfeited his goods; the like H. 17 E. 2. B. R. rot. 
87. Heref. in the biſhop of Hereford $ cale before cited cap. 

44. P. 3 26. : 
ut if the clerk were deliverd to the ordinary abſque Pur 
gatione, there he continued priſoner during his life, unleſs 
| pardoned by the king, and the king had not only his goods, 

as abſolutely forfeited, but alſo the profits of his lands du- 
ring his life, as appears by the books above cited. 
And if the clerk were fo deliverd abſque purgatione, if the 
ordinary went about to admit him to purgation, a writ 
might iſſue out of the chancery to prohibit him. Clauf. 22 
H. 3. m. 17. dorſo, Epiſcopo Exon. H. 14 E. 3. B. R. rot. 19. 
Lond. and he ſhall for it be fined, and his temporalties ſeiſed 
for the contempt, and by ſome books it is an _ in the 
ordinary. 9 E. 4. 28. a. 

There were certain caſes, wherein the clerk was: 1 
to the ordinary abſque purgatione. 1. Where he was out- 
lawd of felony 23 H. 8. cap. 1. Raſt. Entries 121. a. 
2. Where he confeſſed the felony either upon his arrraign- 
ment, or became an approver, or confeſſed and abjured and 
after came into the realin again, for againſt his own confeſ- 
fion he {ſhould not be admitted to purge himſelf of the crime 
he confeſſed. 3 H. 7.12.4. z. If he had judgment given 
againſt him, whereoy he was attaint. 10 E,3. Coron. F077 
4 4. 1 
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4. If he were in orders and broke the priſon of the ordi- 
nary and made his eſcape, by the ſtatute of 23 H. g. cap. 11. 

Where a man in orders was convict of! any of the telo- 
nies ouſted of clergy by 23 H. 8. cap. 1. he was to remain 
during his life without purgation, and the ordinary might 
degrade him and fend him into the king's bench to receive 
judgment. 6. If he were only convict by verdict in an ap- 
peal, he ſhould not make his 0 12 R. 2. Coron. 109. 
10 E. 2. Coron. 247. 

IV. If a felon had his clergy, regularly he was never to 
be arraigned again before the king's juſtices for the lame fe- 
lony, unleſs it were in caſe, where he broke the priſon of 
the ordinary and eſcaped. 20 E. 2. Coron. 2 3 2. (a). 

V. If a clerk had his clergy for felony, he was not to 
be arraigned for any other felony by him committed before 
bis clergy allowd, for by the ſtatute 25 E. 3. cap. 5. pro 
clero, it is enatted, * 'That he ſhall be arraigned of all his 

< felonies at once (b),” yea and altho he only prayd his cler- 

y, tho there be no entry of record, that he read or was de- 
liverd to the ordinary, yet by farce of this ſtatute he ſhall 
not be arraigned of any felony committed before, for the 
firſt felony being within clergy, and he praying his clergy, 
it was the fault of the court, that he had it not, which 
ſhall not turn to his diſadvantage. T. 4 Elix. Dy. 214. b. 
Stone's caſe. 

Yet this hath ſome exceptions, for if he had committed 
| treaſon againſt the king before his clergy admitted, he may 
after his clergy and after his purgation alſo be indifted and 
arraigned for that treaſon, becaule it was an offenſe not 
within benefit of cler 

VI. If he had commirted: a felony after he had his cler- 
gy, and was deliverd to the ordinary, he {hould be put to 
anſwer that felony, vide 4 Eliz. Dy. 214. b. and if he had 
kild his keeper and thereby eſcaped out of the ordinary's 
Vol. II. 5 F | priſon, 


(a) For in that caſe eccleſia ipſum tu- araded by the ordinary, and this was 
eri non debet, vide Bratton Lib. I. de thought a ſufficient puniſhment for all 
corona, f. 131.4. offenſes committed before degradation 3 

(b) This {tatute was only in affirmance wide 1 2 Lib. III. de corond, cap. 9. 
of the common law, for he was to be de- J. 12 3. 
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priſon, he ſhould not for that felony have had his clergy 
for it, fruſtra legis auxilium querit, qui in legem committit. 
8 E. 2. Coron. 419. 22 E.3. Coron. 250. 

The caſe of Stone, 4 Elix. Dy. 214. b. was this. 

Stone committed two felonies the ſame day, one (ſuppoſe 
it burglary) out of clergy, the other (ſuppoſe it larciny) 
within clergy, he is indicted of the larciny, he pleaded and 
was convict, and prayd his clergy, and entred non legit ut 
clericus, and no judgment, qudd tradatur ordinario, but 1s re- 
prieved without judgment to another ſeſſions, at which he 
is indicted of the other felony out of clergy, but ſuppoſed 
to be the {ame day when the former felony was committed, 

he is arraigned and pleads non culp. and is found guilty, 
O petit librum & legit ut clericus, ſed 1 non cremarur, * 
as ordinario. 
I. It was agreed, that this ſecond reading, notwithſtand- 
ing the non legit firſt entred, is a good diſcharge of the firſt 
felony within clergy per omnes juſticiarios, Dy. 205. 4. b. but 
then, 2. The queſtion was, what ſhould be done as to the 
ſecond not within clergy, whereof he was indicted and con- 
victed ; by ſeven juſtices he ſhall have judgment to die, 
becauſe it ſhall be intended a felony committed after the 
firſt arraignment, but by other ſeven he ſhall be diſcharged, 
for it ſhall be intended a felony committed the ſame day, 
as it is laid, and tho there be no award, quod tradatur ordi- 
nario, yet that was the act of the court and ſhall not pre- 
judice him; but he ſhall be adjudged in the cuſtody of the 
ordinary from the firſt prayer of his clergy. 

But afterwards 28 Maii 8 Eliz, he was indicted fie mur- 
der committed the firſt of April 1 Eliz, and was convict and 
had judgment, and was executed, and yet that murder was 
betore his clergy prayd, and before the ſtatute of 8 Elix. 
cap. 4. therefore it ſeems the former opinion obtained, for 
if he had been diſcharged by his reading as to the felony, 
whereof he was firſt indiQted; he muſt have been diſcharged 
of all felonies committed before his firſt arraignment : The 
only ſalve that I can think of is either, 1. That he {ſhould 


have pleaded it, and did not; or 2. That the legit ut clericus 
I mult 


ec 
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muſt be intended to be applied to the ſecond felony only, and 
not to the firſt, whereupon non legit was entred. Dy. 215. 4. 
And thus far touching the eltect of clergy, as it ſtood 

83 8 & 18 Ex. 

theſe two ſtatutes two great e were made in 
= whole buſineſs of clergy, which took away many of 

thoſe intricate queſtions, tedious proceedings, and great in- 

conveniencies, that were therein before this time. 

1. By the ſtatute of 8 Elix. cap. 4. it is enacted, That 
every perſon, which ſhall hereafter upon his arraignment 
for any felony be admitted to the benefit of clergy by the 
“ laws of this realm, and deliverd to the ordinary for the 
* ſame, and ſhall make his due purgation for the tame of- 
fenſe or offenſes, whereupon he was ſo admitted to his 
clergy, and ſhall before his admiſſion to his clergy have 
committed any other ſuch offenſe, whereupon clergy by 
the laws or ſtatutes of this realm is not allowable, and 
< not being thereof before indicted and acquitted, conviq- 
© ed, or attainted, or pardond ſhall and may be indicted 

or appeald for the ſame, and thereupon put to anſwer, 
and orderd and uſed in all things according to the laws 
and ſtatutes- of this realm in ſuch manner and form, a8 
tho no ſuch admiſſion to clergy had been. 

y this ſtatute, tho all other felonies within clergy before 
clergy admitted ſtand diſcharged, as they were at common 
law, yet felonies out of clergy committed before clergy al- 
lowd may ſtill be proſecuted, notwithſtanding clergy al- 
lowd, and fo as to ſo much it een the ſtatute of 25 E. 3. 
pro clero, cap. 5. 

Then at the parliament of 18 Elix. cab. 7. it is enacted, 
* That every perſon, which at any time hereafter {ſhall be 
admitted and allowd to have the privilege of clergy, {hall 

not thereupon be deliverd to the ordinary, as hath been 

accuſtomed, but after ſuch clergy allowd, and burning in 
the hand according to the ſtatute in that behalf provided, 
ſhall forthwith be enlarged and deliverd out of priſon by 
the juſtices, before whom ſuch clergy ſhall be granted, 
that cauſe notwithſtanding, provided, that the ";uſtices 
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“may for farther puniſhment detain the clerk in priſon for 


* any time not exceeding one year (c). 

Provided that, if any one ſhall be convicted of carnal 
* knowlege, and abuſing a woman child under ten years, 
cc 


' ſuch offenſe ſhall be felony without cler x. 

* Provided, that any perſon admitted to the benefit of 
clergy ſhall notwithftanding the fame be put to an- 
{wer other felonies, whereof he {hall be indicted or ap- 
peald, not being thereof before acquitted, convicted, at- 
tainted, or pardoned, and ſhall in ſuch manner be ar- 
raigned, tried, adjudged, and ſuffer ſuch execution for 
the ſame, as he or they ſhould have done, if as a clerk 
or clerks convict they had been deliverd to the ordinary, 
and there had made his or their due purgation. 
Upon this ſtatute theſe points are clear. 
1, That if before his clergy admitted, he had committed 
any other felony within clergy, he is cleard of them as well 
as of that whereupon he hath his clergy, for his burning 
in the hand is in lieu of his delivery to the ordinary and 
purgation. 5 : . 5 
2. That as to former felonies out of clergy he is not diſ- 
charged by his admiſſion to clergy, but ſhall be put to an- 

ſwer them. %%ͤͤ;;; v . 

Z. That by his conviction he forfeits all his goods, that 
he hath at the time of the conviction, notwithſtanding his 
burning in the hand. N 8 
5 5 . 4. That 


« ſtolen goods, knowing them to be flo- 
“len, ) inſtead of being burnt in the hand 


(e 
ce 
(c 
Wo . 
(ce 
ce 
ce 
0 


(c) By 5 Ann. cap. 8. it is enacted, 
That where any perſon ſhall be con- 


40 cc 


60 
cc 
cc 
cc 
cc 


23 
"> 


cc 
cc 


vie of larciny the judges ſhall award 


him to the work-houſe or houſe of 


correction, there to be kept without 


bail at the diſcretion of the judges, 
not leſs than fix months, nor more 


than two years from the conviction, 


an entry whereof is to be made on re- 
cord, and it ſuch offender eſcape he 
ſhall be committed to ſuch houſe 


there to remain not leſs than twelve 


months, nor more than four years. 

By 4 Geo. 1. cap. 11. and 6 Geo. 1. cap, 
The court may order any perſon 
convicted of larciny, or any felonious 
ſtealing of money, Ec. within clergy, 
(except perſons convict for receiving 


* 
* 


or whipt, to be tranſported to any of his 


' Majeſty's plantations in America, for 
the ſpace of ſeven years ; and perſons 
* convict for receiving ſtolen goods, 


knowing them to be ſtolen, or for 
offenſes without clergy, but pardond 


generally upon condition of tranſpor- 


tation, to be tranſported for the term 
of fourteen years; and if any ſhall re- 
ſcue or aid ſuch offender to make his 
eſcape, or if ſuch offender ſhall return 
or be found at large without leave be- 
fore the expiration of his term in 
Great Britain or Ireland, he or they 
ſhall be deemed guilty of felony with- 
out clergy. 


6 . A 
— 
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4. That yet by his burning 4 in the hand he 1s put into a 
capacity of purchaſing and retaining other goods, becauſe 
the ſtatute taking away delivery to the ordinary and purga- 
tion, which ſhould have reſtored him to that capacity, gives 
him the capacity of purchaſing and retaming other goods, 
and is in nature of a pardon. 

5. That preſently upon his burning! in thi hand he ought 
to be reſtored to the poſſeſſion of his lands, and from 
thenceforth to enjoy the profits thereof. 
6. That altho he be not burnt in the hand, but the king E 
pardons it, he is thereby put into the ſame condition, as if 
he were burnt in the hand, and renderd a perſon capable 
now to purchaſe and retain goods, altho the words of the 
ſtatute are after clergy allowd and burning in the hand he ſhall 
be deliverd. Theſe are all points reſolved in 5 Co. Rep. 1 10. 4. 
 Foxley's caſe, and P. 41 Elix. Heſton's caſe therein cited (*). 
J. And conſequently after clergy and burning in the 
hand he ſhall not be proceeded againſt by the eccleſiaſtical 
judge to deprivation or other eccleſiaſtical cenſure, for it a- 
mounts to a pardon by the king. Hob. Rep. p. 288. Searle 
& Williams. 
. That notwithſtanding this ſtatute requires barks 3 in 
the hand to diſcharge a clerk convict, yet a clerk in holy 
orders, viz. in the order of {ubdeacon or above {hall not be 
burnt in the hand, but the privilege allowd them by the 
ſtatute of 4 H. 7. cap. 13. to be ſaved from burning in the 
hand continues to them. 2 Co. Inſt. 637. 
9. And upon the ſame account they may have their 
clergy in cafes within clergy a ſecond time according to the 
ſtatute of 4 H. 7. cap. 13. notwithſtanding this ſtatute. 
10, That altho a clergyman 1 in orders {hall not be burnt 
in the hand, yet by virtue of the ſtatute 4 H:7. cap. 13. 
and of this ſtatute after his diſcharge given by the court he 
hall have the ſame privilege, as if he had been burnt in the 
hand, and therefore {hall not be drawn in queſtion in the 
eccleſiaſtical court to deprive him or inflict any eccleſiaſtical 
_ cenſure upon him. Hob. Rep. 288. Searle & A 
Vol. II. 5 G . That 
( Fide ſrfra P. 278. 
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11. That notwithſtanding this ſtatute takes away deli- 
very to the ordinary, and inflicts burning in the hand, yer 
the privilege of peers of parliament exempting them from 


reading and burning in the hand for the firſt offenſe is not 
hereby at all diminiſhed or alterd. | 


12. That the plea of auterfoits convict and had his clergy 


ſtands as a good bar to a new arraignment for the ſame fe- 


lony, as it did before this ſtatute. 


13. Thar if a man be indicted of murder, and upon not 


guilty pleaded is found guilty of manſlaughter, and prays 


his clergy, tho he neither be burnt in the hand, nor hath 
his clergy allowd, but the court will adviſe upon it, yet 
this ſtands as a good bar to a new indictment or appeal for 


the {ame felony, for the priſoner hath done what he can in 


praying his clergy, which prayer is recorded petit librum, 
and it is the act of the court to adviſe, and their delay in 
allowing him clergy, or burning him in the hand ſhall not 


prejudice the priſoner. 4 Co. Rep. 45. b. Wigg's caſe and Hol- 
croft's caſe adjudged. Co. P. C. cap. 57. p. 13 1. (a). 


() This point was however much li- the court would have allowd him, is —» 


tigated, and at laſt ſolemnly ſettled in a good bar to an appeal, altho the court 
the caſe of Armſtrong and Liſle T. 8 had not cald the defendant to judgment, 


Mz. B.R. rot. 565. Kel. 93. that a but continued him over with a c ia ad- 


conviction of manſlaughter, and that viſare vult. 
he was a clerk and ready to read, if 
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CHAP. LV. 


Concerning judgments # in the ſeveral | kinds 
7 capital offenſes. 


[avis now gone through the preparatories to -odgment; 
namely indictment, pleas, trial, and clergy, I come 
to conſider of the judgments, that are to be given in 
ſeveral capital offenſes, and therein, 1. I will conſider the 
ſeveral kinds of judgments, 2. Who are the judges, that 
may give them. z. How and in [ what manner. 
Firſt, for the ſeveral kinds of pgs I ſhall conſider 
: a particulars, 

What judgment i is to be given | in caſe of an acquittal 
of x any capital offenſe. _ . 
2. What when clergy is allowd. 

. What to be given againſt a perſon convicted ol trea⸗· 


8 1 as againſt the King. 


4. .W har to be given in caſe of petit creaſon, FD 
5. What in caſe of felony. | 
6. What in caſe of peine fort & dure. 
I. The judgment upon the acquittd! of the priſoner is ei- 
ther when he is acquitted by ſpecial plea, as of auterfoits 
acquit, or of a pardon, Cc. or other matter in bar, or elſe 
when he is acquitted upon not guilty pleaded ; and of theſe 
in their order. 
If the priſoner plead the Glas s pardon, the concluſion of 
his plea is ordinarily thus, quarum quidem literarum domini regis 
(ac dicti brevis, if there be a writ of allowance alſo pleaded, ) 
pretextu prediftus T. H. petit, qudd ipſe de premiſſis per curiam 
hic dimittatur, c. ſuper quo vifs & per curiam Mc intel» 
lectis omnibus & fingulis premiſſis conſideratum eſt, quod pre 
dictus T. H. eat inde fine die, &c. and in the margin of the 
roll there is commonly enterd liters pune allocantur fine 
die, 
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die, Tc. and no other judgment is uſually enterd in uch 


caſe. Raſt. Entries 455. 4. b. 


If the priſoner pleads auterfoits acquit, or convict, or attaint 
de meſme felony, and avers it to be the ſame, (as he muſt,) 
the concluſion of his plea is, & hoc paratus eſt werificare , 
unde pauit judicium, & quod ipſe de premiſſis per curiam hic di- 


mittatur, and ſometimes and molt commonly pleads o. over to 


the felony not guilty. 
Et David Waterhouſe armiger, coronator & at;ornatus do- 


mini regis in curia ipſius regis coram ipſo rege, qui pro eodem 
domino rege in hac parte ſequitur, pro eodem domino rege dicit 


& cognovit, qudd predictus Johannes Sayer, qui modo comparet, 
& prediftus Johannes in inquift tione preditta nominatus per no- 
men Johannis Sawyer, nuper de W. in com. S. Oc. eſt una & 


cadem perſona, and ſo goes along to all the averments modo 


& forma, prout prædictus Johannes Sayer ſuperius placitando al- 
legavit, ſuper quo v ſis ber cur. hic intelleflis omnibus fingulis 


 Þremiſſis tam in placito predicto ipſius Johannis Sayer in form 
prædicta Placitat. recordo convictionis predict. quam dicti do- 
mini regis attornati ejuſdem placiti cognitione, confideratum eſt, 
wy predictus Johannis Sayer eat inde fine die. H. 5 Jac. B. R. 


Sayer's cale, where he pleaded en convict and had 


his clergy. 


And judgment is in like manner enterd, H. 6 Tac. B. R. in 
the caſe of Francis Smith upon auterfoits acquit pleaded, Et 
David Waterhouſe armiger, qui pro domino rege in hac parte 


ſequitur, viſo placito prædicti Franciſci Smith & diligenter per 
| ipſum examinat. premiſſts, pro eo, quod evidenter & manife [te 45 


paret eidem David Waterhouſe, quod placitum predictum per 


præfatum Franciſcum ſuperius placitatum Oc. hoc non dedicit 


ſed placitum illud ex parte dicti domini regis in omnibus faterur, 
& cognovit fore verum. Ideb ut ſupra eat fine dic. 

The like form of judgment, vx. quod eat fine die was an- 
tiently uſed in caſe of auterfoits acquit pleaded. 2 E. 4. Jobn 


Hodgſon s cale. 


And mote, this judgment of eat fine die is of two kinds, 


ſometimes it 1s ſpecial, ſometimes it is general. 


4 
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If A. bring an action of covenant againſt B. and a ſpecial 
verdict is found, but upon the peruſal of the declaration a 
fault therein appears, Et quia videtur curie, quod narratio eff 
inſufficiens, confideratum eſt qudd querens nihil capiat per billam, 
ſed quod defendens eat inde fine die, this judgment {ſhall not 
be a bar in another action, becauſe ſpecial and not given 
upon the verdict, but upon the inſufficiency of the decla- 
ration; otherwiſe it had been, if given generally, for it 
ſhould have been intended upon the verdict and merits of the 
cauſe. IJ. 1650. Eales & Lambert (a). 
In a quare impedit by the king iſſue is joined and found 
for the defendant, at the day in bank it is alleged in arreſt 

of judgment, that no patron is named in the writ, the 
judgment ſhall be enterd generally, quod cat ſine die, and 
not ſpecially upon the plea in abatement, but it ſeems, it 
ſhall not bar the king in a new action, for the eat ſine die 
ſhall be applied to the plea to the writ: vide 3 H. 4. 2 © - 
But it ſeems, that if a man pleads a plea in bar of the 
indictment, as autrefoits acquit, or a pardon, yet if the in- 
dictment be inſufficient, upon the reaſon of Vaux's caſe 
4 Co. Rep. 45. a. the eat fine die ſhall be applied for the ad- 
vantage of the king to the infufficiency of the indictment, 
and not to the plea in bar; quere tamen, non obſtante Vaux's caſe. 
It is reaſon to have the eat fine die ſpecial in that caſe, 
ed quod indictamentum prædictum apparet minus ſufficiens, ided 
confideratum eſt, quod eat fine die, and then it is applicable 
only to the inſufficiency of the indictment. 

TR: 5 H 


If 


(a,) This caſe (but not this point) is 
reported in &.. 37, 54, 73. | 
(U) This caſe, (which is obſcurely ſta- 
ted by our author,) appears from the 
year-book to have been thus. A quare 
impedit was brought by the king, and a 
verdict paſt for the defendant, upon 
which the defendant prayd judgment, 
but the counſel for the king defired, 
that the writ might abate, becauſe it 
was brought againſt the incumbent only, 
and not againſt the patron, but this was 
refuſed, becauſe the king was eſtopped 
trem abating his own writ; then they 
prayd, that if judgment were enterd a- 


gainſt the king, the cauſe thereof ſhould 
likewiſe be enterd, but this alſo was 
refuſed by the court as needleſs, and 
the judgment enterd generally, quod de- 
fendens eat ſine die, (the fame judg- 
ment, that ſhould be in caſe the writ 
had been brought againſt the patron and 
incumbent, and it had been found againſt 
the king,) becauſe the king will receive 
no prejudice thereby, for if this judg- 
ment ſhould afterwards be pleaded in 
bar, the king might reply, that judgment 
was given againſt the writ, becaute the 
Patron was not named therein. 
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If a man plead not guilty and is acquitted, antiently the 
judgment was not only, quad eat fine die, but ided confidera- 
tum eſt, qudd eat inde quietus, tho it were at the king's ſuit, 
quod vide Raft. Entries 51. 4. 2 E. 4. in the caſe of Hodgſon 
before cited, and ſo in the caſe of Smith before cited, wiz. 
H. 6 Fac. and accordingly H. 3 Fac. B. R. Raſt. Entries 57. 
leb conſideratum eſt, quod idem T. fit inde quietus, & eat fine 
die. Raſt. Entries, fol. 385. Gaol-delivery 6, 7, 10, 11. 
Vet at common law without the aid of 18 Eliz, he might 
be bound to his good behaviour, if it were teſtified he was 
of ill fame, and ſhall be committed till he find lureties, 
Raſt. Ent. 385. Gaol-delivery 5. 

And if the entry were ſuch, I do not think the priſoner 
could ever be arraigned again notwithſtanding the inſuffici- 
ency of the indictment, till that judgment of acquittal were 
reverſed, for eat inde quietus cannot go to the inſufficiency of 

the indictment, but muſt go to the matter of the verdict. 

But indeed in Vauxe's caſe, 4 Co. Rep. 44. a. who was .ac- 
quit by verdict upon not guilty pleaded, the judgment is only 
Ided confideratum eſt, quod predictus Willielmus Vaux de felo- 
nia & murdro predifto in indittamento predifto ſuperius ſpecifi- 
cat. necnon de difta felonica venenatione predicti Nich. Rid- 

| ley in eodem indictamento nominat. eidem Willielmo impoſit. eat 
fine die, not eat inde quietus : he was afterwards indicted de 
novo and pleaded the former acquittal, and yet becauſe the 
indictment was not ſufficient, he was put to plead to the 
felony, and had judgment and was executed. 

The truth is the beſt reaſon to maintain that judgment is 
that, which is given by my lord Coke P. C. 2 14. in theſe words, 
In the caſe of acquittal the judgment is, quod eat ſine die, which 
may be gizen as well for the inſufficiency of the indifiment, as 
for the party's innocence or not guiltineſs of the offenſe, and the | 
judges of the cauſe ought before judgment to look into the whole 
record, and upon due confideration thereof to cauſe it to be en- 
terd, ideò conſideratum eſt, quod eat ſine die. 

This is the beſt reaſon to ſupport that judgment, but if 
the judgment had been, qudd eat inde quietus, as the antient 

form is in caſe of acquittal upon not guilty pleaded, that 
2 could 
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could never refer to the defe& & the indictment, but to the 
very matter of the verdict; and if in Vaux's chlo the judg- 
ment had been ſo enterd, he could never again have been 
indicted for the {ame offenſe, notwithſtanding the defect of 
the indictment, till that judgment reverſed by writ of error, 
tho, as it was, that judgment in Vauxe's caſe was one of 
the hardeſt that ever I met with in criminal cauſes, for where 
the priſoner excepts to the inſufficiency of the indictment, or 
the court doth it ex officio, the judgment is ſpecial, quod in- 

ictamentum ob inſufficjentiam caſſetur, & qwdd the priſoner eat 
inde ad præſens fine die. 

If a man be indicted of homicide ſe defendends, or per in- 
fortunium, he muſt plead to it or confeſs it, and there is no 
judgment of death given againſt him, but remittitur priſone, 
or baild ad expectand. gratiam regis. 

But if a man by the coroner's inqueſt be found to have 
bild a thief, that aſſaulted him to rob him or to commit a 
burglary, which is not felony, he ſhall neither be arraigned 
nor put to anſwer upon that indictment, but {hall be diſmiſ- 
| {ed without any judgment. 

But if he had been indicted of nes or manſlaughter, 
and upon not guilty pleaded the ſpecial matter is found, or 
the jury acquits him, the judgment ſhall be awd eat inde 
quietus, and it is a perpetual diſcharge; and if he be found 
guilty ſe defendendo, yet the judgment given thereupon, quid 
expectet gratiam regis is a perpetual bar to another ind. A- 

ment. C RO c 101, 213 214. 

II. The judgment in caſe of allowance of clergy i is thus, 
Super quo adtunc & ibidem quæſitum eſt per cur. domini regis de 
eodem Johanne, ſi quid pro ſe habeat vel dicere ſciat, quare cu- 
ria domini regis hic ad judicium & executidnem de eo ſuper vere- 
dictum pradictum procedere non debeat; idem Joharmes dicit, 
quod ipſe eſt clericus, & petit beneficium clericale fibi in ea parte 
allocari, & tradito eidem Johanni libro idem Johannes legit ut 
clericus, ſuper quo confideratum eſt per curiam hic, qudd idem Jo- 

harmes in manu ſua leva cameriaztur & deliberetur, and the 
execution is accordingly enterd, & inſtantcr crematur in manu 

ſua levi, & deliberarur ju xta for mam fant. 


And 
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And if he be a nobleman, and be dethanded where- - 
fore judgment ſhould not be given upon the verdict, he 


may aver, that he is a peer of the kingdom habens I & 
vocem in parliamento, and pray the benefit of the ſtatute of 


1 E. 6. cap.12. and if it appear ſo in the indictment, or in 
caſe it do not, if the court be aſcertained thereof either by 
writ or certiorari to the clerk of parliament, or if it be con- 


feſſed by the king's attorney, then the judgment 1s 7ded con- 
fideratum eſt quod deliberetur . for mam Marui in —_ 
| modi cuſu edit. & proviſ. 


And if it be alleged, that he is a der i in holy orders 
then it ſhall be enterd after his reading, Et quia curie hic 
conſtat per certificationem Epiſcopi Tc. or per literas teſtimo- 


niales Epiſcopi, qudd ipſe eſt clericus in ſacris ordinibus conſtitu- 
tus, viz, in ordine ſubdiaconatus, ideo confiderat. eſt per curiam, 


quod deliberetur ſecundum for mam ſtatuti in hujuſmodi caſu edit. 
& provi. fine cauterizatione. And the like, if he plead the 


king's pardon of burning in the hand. 


And if a layman pray his clergy, al it appear of re- 


| cord, that he had it before, then the entry is, Et quia per 


inſveftionem recordi coram- domino rege he miſſi Tc. quod aliter 


idem J. S. indictatus exiſtit Tc. ſetting out the effect of the 
record, & qudd ipſe eſt eadem perſona, & hoc idem J. S. non de- 


dicit, ided confideratum eſt, quod privilegium clericale eidem J. S. 


non allocetur, & qudd ſuſpendatur per collum quouſque Nc. 


And ſo if he prays his clergy, [and cannot read,] Et tra- 
dito ei per curiam libro idem J. S. non legit ut clericus, "ided con- 


fiderat. eſt, quod ſuſpendatur per collum, quouſque mortuus fuerit. 


III. The judgment in high treaſon againſt the king for 
conſpiring his death, or levying war, or for a prieſt upon 


the ſtatute of 27 He. cap. 2. or for any new treaſon made 


by authority of parliament i is in this manner. 
Firſt the king's ſerjeant or attorney juxta debitam legis for- 
mam petit verſus ipſum E. D. ſuper veredifto predict. judicium 


& executionem pro dicto domino rege habend. Cc. but this is not 


of abſolute neceſſity, for the court ex officio ought to gire 


judgment. 


2 Et 


— 
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Et ſuper hoc viſis & per curiam hic plenilis intellectis omnibus 
Y ſfingulis premiſſis conſiderat. eſt, qudd prediftus E. D. ducatur 
per vicecomitem com. Middlelex, or per mareſcallum Def curis, 
or per conſtabular. turris London uſque mar eſcalciam Tc. or uſ- 
que turrim London, or uſque gaolam domini regis com. predicti 
(according as the priſoner i is in cuſtody,) Er de inde per me- 
dium civitatis London directe uſque ad furcas de Tiburne tra- 
hatur, & ſuper furcas illas ibidem ſuſpendatur, & vivus ad ter- 
ram proſternatur, & interiora ſua extra ventrem ſuam capian— 
tur (c) ipſoque vivente (d) comburantur, & capur ejus ampu- 
tetur, & corpus ejus in quatuor partes dividatur, & caput © 
quarteria illa ponantur ubi dominus rex ea aſſienare voluerit. 
Hut if the priſoner be in the king's bench and the judg- 
ment be given in that court, the entry is, qudd prædictus J. S. 
ducatur per pr ædict um mar eſcallum uſque pri ſonam mare ſcalcis do- 
mini regis cord m ipſo rege, & de inde ad quendam locum execu- 
tionis, vocat. St. Thomas Watringes, trahatur, & ſupra furcas 
ibidem ſuſpendatur, and fo forward as in the judgment. 

Thus the judgment was enterd againſt Barkly a ſeminary 
prieſt upon an indictment in Middleſex, J. 38 Elia upon 
the ſtatute of 27 Elia. But the judgment againſt a woman in 
all caſes of high-treaſon 1 is to be drawn and burnt. Co. P. E 
£115 

Upon an 188 of treaſon for counterſeiting the 
king's coin the judgment 1s only, as in petit e e ix. 
quod ducatur uſque gaolam domini regis de New gate per vic. com. 
Middleſex, & ab inde uſque ad furcas de Tiburn 17 abatur & 
ibidem ſuſpendatur, quouſque mortuus fuerit. 
And the judgment againſt a woman is allo, as in petit trea- 
ſon, to be burnt. 25 E 3. 42, (e) 

This is agreed of all hands, but as to Si or impair- 
ing of coin | there hath been ſome doubt], and likewiſe as 
to counterfeiting of forein coin made current by proclama- 


tion, becauſe theſe are new created treaſons. Co. P. C. p. 17. 
Vol. II. 5 1 == <= Jar 


(c) Secreta membra amputentur is others tantamount are abſolutely neceſ⸗ 
hore ſomerimes inſerted, Show. caſes in ſary, otherwiſe the judgment is erronious- 
Tarliament p. 187. but is not of neceflity, See 2 Salk. 632. Shoe. coſts in farlia- 
vide the ſentence in 2 Derwentwa- ment p. 127. Rex verſus Malcot. 
rer's caſe, State Tr. Vol. VI. p. 16. (%) N. Edit. 8 5. b. 

(4) Theſe words ifſoque vivennte, or 
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But yet in caſes of clipping or waſhing made treaſon by 


the ſtatute of 5 EIN cap. 11. C18 Elix cap. 1. the judg- 
ment is now ſettled to be only drawn and hanged, as in 


caſe of counterfeiting of the coin of the kingdom by 25 E. z. 
de proditionibus, and this was agreed, and accordingly judg- 
ment given againft two Frenchmen Hill. 25 Car. 2. (F). ac- 


cording to the book of T. 6 Elia. Dy. 230. b. 


And with this agrees the reſolution 24 H. 8. in juſtice 
Spilman's reports cited 2 Co. Inſt. 2 636. A prieſt draun 


and hanged for clipping the king's coin, and yet clipping 


was not held to be treaſon within the ſtatute of 25 E. 3. but 
made ſo [by the ſtatute of 3 H. 5. cap. 6. according to the 


common opinion and the recital of the ſtatute of 5 Blizz | ( * 
and fo repeald by the ſtatute of 1 Mar. cap. 1. yet even 
while that ſtatute of 3 H. 5. was in force, the waren Was 


only drawing and hanging in that caſe. 
And upon ſearch of precedents both in the king s bench 


and at the Old Baily, tho ſome precedents were of hanging 
drawing and quartering for clipping, yet the moſt Uſual 8 
were only drawing and hanging (0). 


And upon the ſame reaſon I think, that in caſe of coun- 
ter feiting of forein coin made current by proclamation, made 


treaſon by the ſtatute 1 Mar. cap. 6. and the clipping or 
 wathing thereof, likewiſe made treaſon by 5 and 18 Eliz, I 


think there ought to be no other judgment but drawing and 
hanging, for by the proclamation and the act of 1 Mar. it 
is now become as the coin of this realm, and it were an in- 


congruous thing for a man to be hanged and quarterd for 


counterfeiting forein coin made current by proclamation by 
interpretation of the ſtatute of 1 Mar. and yet to be only 


drawn and hanged for counterfeiting the proper coin of the 
kingdom. 


For counterfeiting the great or privy ſeal certainly 
there was antiently no other judgment but that of petit 
1 ttreaſon, 


(f) Pellew & Norman. 1 Ven. 254. it appears by what follows, that ho ſta- 

g) In the original MS. the words in tute of 3 H. 5. was intended here to bo 
this place are, 39 the ſtatutes of 5 & 18 mentiond, nor is it recited in the ſtatute 
Eliz. according to the common opinion of 18 Eliz. but only in that of 5 Blz. 
aud the recital of thoſe two ſtatutes; but (hb) Vide Part I. P. 352. | 
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treaſon, namely 1 and hanging, as appears by the 
book of 2 H. 4. 25. 4. (i), and the record of that caſe, tho 
my lord Coke excepts againſt it in P. C. p. 15. ſed de his vide 


du ſupra dixi Part I. cap. 16. p. 187. 


IV. The judgment in petit treaſon is for a man to be 
drawn and hanged, for a woman to be drawn and burnt, as 
alſo in high treaſon, Co. P. C. p. 211. for the other judg- 
ment is unſcemly for that ſex. Stamf. P. C. Lib. III. cap. 1 9. 
OS 

Vs Te: judgment in all caſes of felony is, 4d ſuſpen- 
datur per collum, quouſque mortuus fuerit. 
But if a man be outlawd of treaſon or "TRE tho there 
be no other judgment, but utlegatus eſt per judicium coronato- 
rum, yet it is of itſelf an attainder, and ſubjects the offender 
to ſuch an award thereupon to be made by the court, where 
| he is brought, as is ſuitable to the n, for which he is 


indicted and outlawd. 


And this judgment is is as well to be given againſt a no- 
Veen, as another in caſe of felony, and cannot be given 
otherwiſe by the court, or executed ocherwiſe by the ſherift, 
00. P. C. p. 211 & 52. ((). 
VI. The judgment of peine fort & dure at this day in caſe 
of felony is only Where the priſoner ſtands mute of malice 
upon his arraignment or will not directly anſwer, for up- 
on challenging above twenty his challenge ſhall be only 
 over-ruled (J), and the trial proceed. 

But at common law in all caſes of felony and at this day 
in petit treaſon, if he challenge thirty-ſix peremptorily, he 
ſhould have his judgment of penance (n), and this holds as 
well in an appeal as in an indictment, and as well in caſe of 
women as men. 2 Co. Inſt. 177. ſuper ſat. Weſtm. I. Cap. 12. 

The entry of the judgment 1s thus : 

Et quæſitum eſt per curiam ab eo qualiter ſe velit inde acquietare, 
qui dicit, quod ipſe non vult ſe ſuper aliquam juratam patrie po- 
nere, nifi ſolummodo in Deum; tunc inſuper dictum eſt ei per 
curiam hic, qudd niſi aliter in hac parte reſpondeat mori debet, 

1 
00 Clement Peytenin's caſe, wide (U Supra P. 270. — 


Part I. p. 181. in notis, & p. 352. n) Supra P. 268, 316. 
(k) Vide Part I. p. 501. 
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qui dicit, quod non ul alitey Nh in hac parte niſi ut prits, 
ide) conſiderat eſt, qudd idem R. B. ducatur ad pri ſonam mare ſa 
calcie domini regis coram ipſo rege, & ibidem nudus prater bac- 
cas ſuas ponatur ad terram ſuper 1 N ſuum directè jacens, & 
foramen in terra ſub ejus capite fiat & caput ejus in eodem po- 
natur, & ſuper corpus ſuum ubi libet ponatur tantum de petris 
& ferro, quantum Portare poteſt & plus, quamdiu vivit, & quod 
Hhabeat de pane & aqud peſſimis & priſone ei proximis, & illd 
die qua comedit non bibat, neque illa die qua bibit non comedat, 
fic vivendo quouſque mortuus fuerit (n). 
And if he ſtand wholly mute, then the entry is thus: 
Et allocutus quomodo ſe velit de felonia prædict acquietare, 
qui quidem R. nibil reſpondet, ſed ſe mutum tenet, & ſuper hoc 
capta inquifitione per ſacramentum 12 Oc. fi prædictus R. loqui 
poſſit, vel ſi prædictus R. prædicto die Cc. loquutus fuerit necne, qui 
dicunt ſuper ſacramentum ſuum, qudd prædictus R. loquutus fuit 
iſto eodem die & bene loqui poteſt fs velit, ided idem R. ut ipſe 
qui legem recuſat, hoc caſu eat ad Banam Oe. c. ut 8 855 Catalla 
ipfius nulla. 
And ſometimes alſo the jury were charged to inquire 
male credatur, but that was but rarely in caſe of an in- 
dictment (o), for the indictment itſelf carries a probability, 
that he may be guilty, when joined with his own wilful 
refuſing his trial, 0 that he forfeits his goods by” ſuch 
ſtanding mute. 
VII. Judgment i in petit ah 18 only to be whipt, or 
impriſoned by way of chaſtiſement (þ). 
VIII. judgment in miſpriſion of treaſon is forfeiture of 
all his goods, forfeiture of the profits of his land during his 
life, and impriſonment during his life (q). 
1 Judgment 1 in theftbote is fine and impeiſorment 
I 


CH AP. 


(n) 2 ſupra i 4 43. F. 319. Raſt. fender may be tel See 4 Geo. 1. 
Entr. fol. 385. pl. 2 cap. 11. and 6 Geo. 1. cap. 23. vide ſu- 
(o) Vide the caſe of Thomas de la pra p. 388. in notis. 
Hethe ſupra p. 4322. in netis. 99 Part 1. 2. 374. 
) But by ſublequent ſtatutes the of- 


— 


— — 
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CHAP. LVI. 


Concerning giving of judgment, by whom, 
1 when. 


/ HAT courts have juriſdiction in cauſes criminal and 
capital have been handled before in the beginning 
of this Part; I am now to conſider when one judge may 
give judgment upon a conviction before another judge, 
and how. 

The king's bench is the center of all ſubordinate juriſ 
dictions, eſpecially in matters capital. 

If A. be indicted of felony before juſtices of peace, her 

and terminer, or gaol- delivery, and be convict by verdict or 

confeſſion, if the record of the conviction be removed into the 
king's bench by certiorart,. and the priſoner allo be removed 
thither by habeas corpus, that court may give judgment upon 
that conviction, but there muſt be firſt a filing of the re- 
cord in the king's bench, and a commitment of the priſoner 
to the cuſtody of the marſhal, and he muſt be called to ſay 
what he can, why judgment ſhould not be given againſt 
him, and thereupon judgment may be given: vide 23 H. 8. 
. 10 H. 4. 9. 4. Coron. 467. 

And indeed there was no other remedy before the ſta- 
tutes of 11 H. 6. cap. 6. & 1E.6. cap. 7. for judgment to 
be given upon perſons reprieved before judgment, for the 

former commiſſions are determind by new ones at common 

law. 

But if the conviction were not before the 1 of che 
king s bench, ſo that the offender continued not always int 
cuſtody of the marſhal or of thoſe that are his bail, but be 
removed by habeas corpus or brought in by procels, the party 
lo removed may plead he is not the ſame perſon and give 
{ome diverſity of name, and if the king's attorney confels 1 it, 

Vol. II. 3 be 
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he ſhall be diſcharged and proceſs made out againſt the other 
perſon, thus it was done in the caſe of John Apare, Lib. 
placitor. Coron. n. 7. who was taken upon a capias TR 
and pleaded he was not the ſame perſon. 

Or the king's attorney may take iſſue upon it and aver 
him to be the {ame perſon, and known by one name or the 
other. 21 E. 4. Surry. Lib. blacitor. Coron. . 31. Nicholas 
Browne 8 

Or if he anſwers nothing but ſtands mute, it ſhall be 
inquired whether he be the {ame perſon by inqueſt, before 
judgment be given againſt him, for he ſhall not be conclu- 


| ded by the return of the ſheriff either upon a cepi corpus or 


habeas corpus, if he was not always in cuſtody of the {ame 


court from the time of his firſt arraignment, wide accords 


10 E. 4. 19. b. but if he had been always in cuſtody of the 


court of king's bench from the time of his arraignment, or 
had been baild by the court, and came in and rendred him- 


{elf upon his bail, then no ſuch 1 inquiry ſhall be made Ypon 


his ſtanding mute. 10 E. 4. 19. b. 
And that I may ſay it once for all, the Give law } is where 
u party is outlawd or abjured, and comes by capias utlegat. or 
other proceſs into the king's bench, he ſhall be demanded 


| what he can ſay why execution ſhould not be awarded a- 


gainſt him upon the record removed, which 7 H. 6. 25. 4. 


B. Coron. 44. is called an arraignment; if he confeſs himſelf 


to be the ſame perſon, execution ſhall be awarded; if he 
deny himſelf to be the ſame perſon and the king's attorney 
confeſs it, he ſhall be diſcharged; if the king's attorney take 


iſſue upon it, it ſhall be tried; if the priſoner ſay nothing, 
it ſhall be inquired by an inqueſt of office whether he be 


the ſame perſon: vide 8 H. 4. 3 & 18. B. Coron. 22, 23. 
10 E. 4. 19. b. M. 5 Car. Croke, p. 176. Coxe's caſe. 

If an iſſue be joined in the court of king's bench in an 
appeal of felony, or in an indictment of treaſon or felony 
either upon a record originally begun in that court, or re- 
moved thither by certiorari, the uſual courſe now is to try 
it at the bar, or if it were removed by certiorari out of an- 


other county, to remit the record according to the ſtatute of 
— 4 | 6 H. 8. 
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6 H. 2. cap. 6. to the juſtices; before whom ſuch indictment 
Was originally taken, with a writ to command them to pro- 
ceed therein, whether the record were ſo remitted before or 
after iſſue joined in the king's bench. | 
But many times that court antiently did, and at this 
day may fend down the tranſcript to be tried by ui, prius, 
as well in an indictment as an appeal, and upon the return 
thereof the court may give judgment of death or acquittal, 
according to the verdict returned; quod vide ſepins L. 


But whether they might inquire of abetters there hath | 


been diverſity of opinions, vide 2 & 3 P. & M. Dy. 120, 
121, 131. b. but by the better opinion they cannot, 


10 E. 4. 14. b. 4 Co. Inſt. 160. nor can they arraign the fe- 


lon at the ſuit of the king, if the plaintiff be nonſuit i in his 
appeal. 22 B. 4. 19. a. (). 


It hath been held by ſome, that juſtices of aſſiſe and 16 
pPrius may by virtue of the ſtatute of 27 E. 1. de finibus 
cap. 3. Without any other commiſſion deliver the gaol and 
give judgment of felons, vide Stamf. P. C. Lib. II. cap. 5. fol; 
57. b. but yet that hath not been uſed, neither is it ſafe to 


be practiſed without a commiſſion of gaol- delivery: vide 


ſtat. 3 H. 5. ſtat. 2. cap. 7. 


But certainly at common law juſtices of nif prius could 
not give judgment upon an appeal or indictment ſent to 


them out of the king's bench by nif prius to be tried, no 
more than in other ordinary civil cauſes, for they have but 


the tranſcript of the record before them, and their commiſ- 


ſion is only ad triandum exitum, and to remit the tranſcript 

with the verdict indorſed upon the poſtea (). 
But by the ſtatute of 14 H. 6. cap. 1. juſtices of ni prius 

have power in all caſes of felony and treaſon to give judg- 


ment of acquittal or attainder at the day and place where 
their inquifitions, inqueſts, and juries are taken, and then 


and there to award execution to be made by force of the 
ſame judgments. 


But yet it ſeems this 3 gave them not power to in- 
quire of abetters in an appeal, nor to arraign the priſoner 


upon 
(*) Vide ſupra p. 41. (+) Vide ſupra p. 40. 
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upon a nonſuit before dh at the king's ſuit, IOE. 4 
14.b. 22 E. 4. 19. 4. but this was to be done in the king's : 
bench upon the return of the poſten. 

But upon this ſtatute theſe things are to be chlerved. 

1. That they might return the poſtea into the king's bench, 
and there judgment may be given as at common law, for tho 
the ſtatute gives them power to give judgment and award 
execution, yet ir leaves them power to return the poſtea, and 
takes not away the power of the king's bench to give judg- 

ment and award execution upon the poſtas returned, as they 
might have done at common law. 

2. That as the priſoner cannot be arraigned nor plead to 
iſſue in the king's bench, unleſs the record and alſo the pri- 
ſoner be there, ſo the record itſelf ſtill remains in the king's 
bench, and only the tranſcript deliverd to the judges of nif 
prius and not the record itſelf, as upon the ſtatute of 
6 H. 8. yet upon that tranſcript the judges of if prius may 
give judgment and award execution by virtue of the ſtatute 
of 14 H. 6. cap.1. 

But then the priſoner mal uber be ſent down by has 
beas corpus to the ſheriff of the county, where the nifi prius 
is, in cuſtody, or elſe baild to appear there, for no inqueſt 
can be taken by default, or in the abſence of the e 
in caſes capital. 
And if the priſoner be baild by the king s bench to ap- 

pear at the niſ privs, (as he may, ) yet if he appear not, 
the inqueſt cannot be taken, but only the priſoner called 
upon his bail, and the default recorded, and ſo upon the re- 
turn of the poſtea new proceſs againſt the priſoner, and alſo 
againſt his bail. 

At common law by granting a new commiſſion of the 
peace all proceedings before former commiſſioners of the 
peace were diſcontinued, and if an iſſue were joined, or a 
perſon convicted, or bad judgment, the new commiſſio- 
ners could not proceed to trial, judgment, or execution, 
but all that could be done was to remove the record by cer- 
tiorari and the priſoner by habeas corpus into the king's 


bench, and there to proceed where the juſtices left off. 
IRE Ard 
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And to remedy this the ſtatute of 11 H. 6. cab. 6. was 
made, whereby it is enacted, © That fuch proceedings ſhall 
* not be diſcontinued by ſuch new commiſſion, but the 
new juſtices after they have the records before them ſhall 
have power to continue the {ame pleas and proceſſes, and 
the ſame pleas and proceſſes and all that depend upon 
them to hear and finally determine, as the other juſtices 
“might have done, if no new commiſſion had iſſued. 
Buy virtue of this ſtatute new cottimiſſfioners might not 
only give judgment upon conviction before former juſtices 
of peace, but might award executions upon judgments 
given by the former juſtices, as ſhall be farther ſhewn. _ 
But this ſtatute extended not to commiſſions of er and 
terminer and gaol-delivery, but only to commiſſions of the 
peace. 1 05 . „ 55 

And therefore the ſtatute of 1 E. 6. cab. 7. was made; 
which among other things enacts, That where any per- 


cc 


cc 


* {on ſhall be found guilty of treaſon or any felony, for 
* which judgment of death ſhould be given, and be reprieved 
before judgment, new commiſſioners of gaol-delivery 
© may give judgment upon ſuch conviction, as the juſtices 
* of gaol-delivery, before whom he was convicted, might 
“have done. „ N 1 5 
And that no manner of proceſs or ſuit made, ſued, or 
had before any juſtices of aſſiſe, gaol- delivery, er and 
terminer, of the peace, or other the king's commiſſioners 
ſhall in any wiſe be diſcontinued by the making and pub- 
liſhing any new commiſſion or aſſociation, or by altering 
the names of ſuch juſtices or commiſſioners, but that 
the new juſtices of aſſiſe, gaol- delivery, and of the peace, 
and other commiſſioners may proceed in every behalf, as 
if the old commiſſion and juſtices and commiſſioners 
had ſtill remained and continued not alterd. 
Tho this ſtatute in the firſt part thereof mentions 
giving of judgment upon a perſon convict, yet I take it 
very clear they may award execution upon a party re- 
prieved after judgment by former commiſſioners, for by the 
lecond clauſe they may proceed in every behalf as the former 
Vol. II. „„ commiſ- 
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commiſſioners might have done, and therefore there is little 


cauſe for the quere made touching that point in Dyer (g), 
yet I have generally obſerved this one rule, that I Would 
never give judgment, or award execution upon a perſon re- 
prieved by any other judge but myſelf, becauſe I could not 
know upon what ground or reaſon he reprieved him (Y). 


— — 2 K 8 r r 


CHAP. n. 
Concerning executions. 


UCH of what concerns this matter hath fallen in 
under the former chapter, and therefore 1 ſhall be 


brief in it. I ſhall conſider, 


1. Who may award execution. 
2. In what manner it is to be awarded. 
3. By what warrant to be made. 
4. By whom it is to be done. 
F. In what manner. „% reg 
6. Concerning reprieves or reſpite of judgment or ex- 


I. As to the firſt of theſe it hath been diſpatched in the 


former chapter, they that may give judgment may award 


execution... - 5 N 
And therefore the court of king's bench upon an habeas 


corpus and a certiorari to remove the body of a priſoner and 
the record of his outlawry or attainder before them may 


2 award 


7 Dyer fol. 165. "7 8 « matter, becauſe the body of the per- 
( The uſefulneſs of this caution may © ſon ſuppoſed to be murderd was not to 


be ſeen from what is obſerved by Sir © be found, that he reprieved the per- 


John Hawles in his remarks on Cor- © ſons condemned; yet in a circuit at- 
riſh's trial, State Tr. Vol. IV. p. 203, © terwards a certain unwary judge, with- 


where he relates the caſe of ſome per- © out inquiring into the reaſons of the 


ſons, © Who had been convicted of the “ reprieve, orderd execution and the 
murder of a perſon abſent barely by © perſons to be hanged in chains, which 
“ inferences from fooliſh words and ac- © was done accordingly; and afterwards 
e tions; but the judge before whom it to his reproach the perſon ſuppoſed to 
e was tried was ſo unſatisfied in the © be murderd appeard alive. 


- 
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award execution upon him. M. 5 Car. B. R. Croke p. 176. 
Coxe's caſe, vide que difta ſunt ſupra cap. 56. 
II. Touching the manner of it there be certain caſes; 
wherein tho the priſoner be attainted, yet he is not to have 
execution awarded againſt him, till he be demanded what hs 
can ſay why execution ſhould not be awarded againſt him, viz; 
1. Where a woman is convicted and attaint by judgment; 
tho ſhe remain always in cuſtody, ſo that conſtat de perſona, 
yet execution is not to be awarded againft her till the be 
demanded what ſhe can ſay why execution ſhould not be 
awarded, for ſhe may allege pregnancy, which, tho it be no 
cauſe to reſpite judgment, is a good caule to reſpite exe- 
BR. e 

2. Where the judgment was given at a former ſeſſion, 
for in that interval between this and the former ſeſſion he 

may have a pardon to plead. . „„ 
3. Where the priſoner hath not always remained in the 

W of the court, where he firſt had judgment, for in 
that caſe, if he be brought in by a capias by the ſheriff, he 
{hall not be concluded, but that he may ſay he is another 
perſon, and iſſue may be taken upon it, and that iſſue ſhall 
be tried before he ſhall have execution awarded againſt him, 
and if he ſtand mute, it ſhall be inquired whether it be of 
_ malice. 10 E. 4. 19. b. Again, „ 5 
4. If judgment were given in another court, or by other 
juſtices, as in caſe where a record of an attainder comes 
from another court by certiorari into the king's bench, or 
if a man be outlawd for felony, and the outlawry either re- 
moved or returned into the king's bench, and the felon 
brought in by habeas corpus or capias utlegat. he {hall be de- 
manded what he can ſay why execution ſhould not be a- 
warded againſt him, which 7 H. 6. 25. 4. is called an ar- 
raignment, for in theſe caſes, 1. He ſhall not be concluded 
by the return of the ſheriff from ſaying he is not the ſame 
perſon, that was outlawd, and upon that iſſue may be 
joined, and it {hall be enterd of record and tried (*), unleſs 
the king's attorney confeſs it: wide ſupra cap. 56. 2. He 
| —_ - may 


(*) Kel. 13. The caſe BarkNted, Okey, and Corbet, | 
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may have the king's pardon to plead. 3. In Went an out- 


law ry he may aſſign error in the outlawry, and pray reſpite 
to purchaſe a writ of error, and the court uſually in ſuch 
a caſe prefixeth him a day, and gives him reſpite to pur- 
chaſe a writ of error, and in the 1 mean time remits him to 


the marſhal and reſpites his execution. 
Thus it was done in the caſe of David Dene, H. 16 E. 4. 
Placit. cor. n. 57. who was taken by a capias utlegat. returna- 


ble in the king's bench, Et ſtatim quefitum eſt ab eo, fi quid pro 
ſe habeat vel dicere ſcia, quare ad executionem de £0 ſuper utle- 
garid prædictã procedi non debet. 


He alleged, that at the time of the outlawry pronounced | 


he was in priſon in the tower of London, Et ſtatim queſirum 


eſt ab eo per cur. fi habeat aliquid breve de errore necne, qui di- 
cit quod non; ided injunctum eſt eidem David ex gratia per cu 
riam, quod ipſe breve de errore in hac parte habeat coram do- 


mino rege in oclabis Hillarii, and upon his failure a ſecond and 


a third peremptory day was athgned him, at which day he 
ſhewd to the court a writ of error and aſſigned the ſame er- 


ror in fact, and iſſue was taken upon it, and a venire facias 


returnable in Mich. term, the priſoner ill remaining in cu- 
ſtody, and execution reſpited till the iſſue tried. 

But it is to be noted, that he, that will delay his execu- 
tion by alleging error in the outlawry and praying liberty 
to purchaſe a writ of error, muſt allege error in fact, or er- 
ror in law upon the outlawry to obtain that reſpite of exe 
cution before his writ of error be brought, for if the court 
be ſatisfied, that it is merely a pretenſe, they may chuſe, 
whether they will allow him a day to ſue forth a writ of er- 
ror, but may award execution preſently. 1 H. Ts 13.6. Jobn 
Collins caſe, vide Co. P C. p. 2 12. 

If either the priſoner himſelf, or any as amicus curiæ, in- 


form the court of any error in the outlawry, the court ex 
officio muſt prefix him a day to purchaſe his writ of error, 


and in the mean time reſpite execution, but if he purchaſe 
not his writ in convenient time, execution ſhall be a- 


warded. 


III. By what warrant the execution is to be made. 
2 In 


* 
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In the king's bench chess is no other writ nor warrant 
but an award df the court upon the judgment, viz. Et die- 
tum eſt mareſcalla, quad facia executionem periculo incumbente, 
for in the king's bench the marſhal is the immediate officer 
of the court to make execution in theſe caſes, for that court 
never gives judgment againft any, that is not in cuſtodid ma- 

reſcalli in caſes capital, and ſo are all the antient and mo- 
dern precedents, vide 3 H. 7. 7.4. M. 5 Car. B. R. Cro. 
P. 17 6. Coxe's caſe, and fo was directed by the court upon 
. of the precedents themſelves mentiond in my lord 
| Coke's book of Entries, Tit. Indictment per totum, P. 25 Car. 
B. R. in Brown's cale (a). 
When an attainder of felony or treaſon is againſt a no- 
bleman, the judgment is pronounced by the lord high ſtew- 
ward, and the warrant for execution 1s under his Precept . 
and ſeal 3 in his own name. Co. P. C. p. 3 1. 

When judgment is given by commiſlioners « over and 
terminer, regularly the precept for execution ſhould iſſue to 
the {ſheriff in the names and under the hands and ſeals of 

three of the commiſſioners, whereof one to be of the quorum, 
before whom judgment was given, Co. P. C. p. 31. but by u- 
ſage (as far as I can learn of late times,) it is now done only 
by leaving a calendar with the ſheriff declaring their judg- | 
ments () 

When a man hath judgment of death before juſtices of 

gaol- delivery, the regular way 1s either to iſſue a precept to 
the ſheriff in the names of the commiſſioners reciting the 
judgment, and commanding execution to be done, or other- 
wile by an award upon the record, Et dictum ot her curiam 
hie vicecomiti comitatiis prædicti, Judd faciat executionem n 
incumbente. 
But of latter time there i is no more done, but 1 judg- 
ment enterd the judge ſubſcribes a calendar in paper, di- 
recting the ſeveral judgments of deliverance of the parties 
acquitted, or the execution of the parties condemned, 
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Only Rolle would never ſubſcribe any ſach N 65 
but would command the ſheriff openly in court to take no- 
tice of the judgments and orders of What kind ſoever, and 
command the ſheriff to execute them at his peril. 

The reaſon of the difference between juſtices of gaol-deli- 
very and of oyer and terminer is this; all the precepts, that 


iſſue at a ſeſſions of oyer and terminer, as for a venire fa- 


cias tales Tc. ought in true order of law to be by precept 


in the names and under the ſeals of the juſtices, but the 
precepts by jultices of gaol- delivery need not be otherwiſe 


than by a {imple award upon the roll; Ided fog nas eſt vis 


cecomiti, qudd venire faciat hie Tc. 


IV. By what officer execution is to be made. 
Regularly the officer, that is' to make the execution, is 


that officer in whole cuſtody by law the priſoner is at the 
time of the judgment given, for into his cuſtody he is to be 


remanded atter judgment pronounced, and there to ſtay till 


Judgment executed. 


Therefore, where judgment 1 is given at the ſeſſions of 
gaol- delivery, the execution 1s to be made by the ſheriff, or 


his under-ſherift or deputy, for regularly he is in his cuſto- 
dy ordinarily, but if the priſoner be in the Tower of London, 


(which is oftentimes the caſe of perſons indicted for great 
treaſons,) and he be arraigned before juſtices of oyer and ter- 


miner, he is commonly brought before them by a precept to 
the conſtable of the Tower, (which 1s an exempt priſon from 
that of the ſheriff,) and if he be convict and attaint, he is 


commonly remitted thither, and the precept or warrant for 
execution mult go to the lieutenant or conſtable of the 
Tower, for it is purſuant to the judgment, viz, quod prædictus 


E. ducatur per prefatum locumtenent turris London uſque ad 


. . - 


dictum turrim, & deinde per medium civitatis Lond. directe tra- 


hatur uſque furcas de Tiburn &c. And thus it was done in : 


the caſes of the traitors at the powder-trealon 3 Fac. But u- 
ſually a command or precept is made to the ſheriffs of Lon- 
don and Midaleſex to be alliſting to the lieutenant. 

I on BYE 


(*) Fide Part I. p. 5or. 
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If the priſoner be arraigned ; in the king's bench either K 
treaſon or felony, he is or ought to be always firſt commit- 
ted to the marſhal, and by him is to be brought to the bar 
upon his trial and judgment, and to him he is to be remit- 
ted after judgment till execution, and whereſoever the fe- 
lony or treaſon was committed, yet the marſhal is to make 
execution, for he is in this caſe the immediate officer to 


the court, and the priſoner 1 is not in the n of any 


ſheriff, but of the marſhal. 


And therefore the entry in this caſe of felony 1 is, Et dice. 
tum eſi mareſcallo, Dd faciat executionem periculo incumbente. 

But in caſe of high treaſon the marſhal is mentiond in 

the very judgment, viz. quod ducatur per prefatum mareſcals 
lum uſque priſonam mareſcalli mareſcalcie domini regis, & de- 

inde uſque ad furcas ſancti Thomas Watrings trabatur & ibidem 
 ſuſpendatur Cc. thus is the entry of the judgment, P. 44 E- 
& againſt Patrick Dalph B. R. T. 43 Elix. B. R. againſt 

John Tipping, I. 39 Eli B. R. againſt John Jones. 
And in the caſe of Brown P. 25 Car. 2. that had judg- 
ment in the king's bench for felony upon the ſtatute of. 
3 H. 7. for an offenſe committed in Middleſex, and there 
preſented and convicted, the execution was made by the 
marſhal in the uſual place of execution in the county of 
Surrey (b). 

"Only in theſe and the like caſes the court gives order to 
FO ſherift of the county, where the execution is 8 5 to 
be aſſiſting to the marſhal. 

V. As to the manner of the execution, as it is to be 
done by the proper officer, lo it is to be done purſuant to 
the judgment. 


The judgment in caſe of felony 1 is uſpendatur per collum, 
quouſque fuerit mortuus. 


The ſheriff may not alter the execution, if he doth, 
1s felony, and ſome ſay murder. Co. P. C. P. 211, 217. to. 


(b) The like was done in Althoe's (c) Vide Part I. cap. 42. p. 501. in 
caſe T. 9 Geo. 1. B. R. vide re in no- notis, + 
mas P. 312. 


#d© 
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If the party be hanged and cut down and revive again, 
yet he muſt be hanged again, for the judgment is to be 
hanged by the neck till he be dead (a). 
The judgment in high treaſon is complicated, 1 havg- 
ing, beheading, imbowelling, Cc. 
Ĩ)!be king may pardon all but the beheading, for this is 
part of the judgment, the judgment is not alterd, but part 
of it remitted. Co. P. C. p. 52. 
But this mult be under t the great ſeal. Co. P. C. P. 31. 


CHAP. LVIII. 
concerning reprieves before or after Jjudg: 
: ment. 


Rept" es, or flare of judgment or execution are of three | 
kinds, vi, | 
I. Ex nander regis, thus we find it POO in 3H. 7. 15 „ 
tho ore tenus, or by ſome meſſage, or by ſending his ring, 
burt at this day it is ordinarily ſignified by the privy ſignet, 
or by the maſter of requeſts. 

II. Ex arbitrio judicis. Sometimes the judge reprieves be- 
fore judgment, as where he is not ſatisfied with the verdict, 
or the evidence is uncertain, or the indictment ini tent, 
or doubtful whether within clergy; and ſometimes after 
judgment, if it be a ſmall felony, tho out of clergy, or in 
order to a pardon or tranſportation. Crompt. Fuſt. 2 2. b. and 
theſe arbitrary reprieves may be granted or taken off by 
the juſtices of gaol- delivery, altho their ſeſſions be adjourned 

I or 


(4) Vide Coron. 335. 
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or A Said; and this by eaſt of common uſage. Dy. 
205. 4. 
III. Ex nece(ſi tate lepis, which is in caſe of pregnancy (e), 
where a woman is convict of felony or treaſon. Co. P. C. Le 
—_ P. C LI. TH. cap. aff. 
I. Enſeinture is no ground to ſtay judgment, and theres 
"Oy if a woman convict be asked what ſhe can ſay why 
judgment ſhould not be given, enſeinture | is no cauſe of ſtay 
but when judgment is given, ſhe ought again to be de- 
manded why execution ſhould not be made, and there ſhe 
may allege enſeinture in retardationem executionis. 22 Aix 71. 
Coron. 180. 

2. Enſeinture i is no cauſe to ſtay execution, unleſs ſhe be 
enſeint with a quick child, or which is all of one intend- 
ment, if ſhe be quick with child. 2 2 A % 71. Coron. 180. 

. When this 1s objected i m delay of execution, it ought 
to be inquired of by a jury of twelve diſcreet women, and 
their verdict is to be recorded, and according as they give 
it the execution is to proceed or to ſtay. Ibid. 

4. This privilege is to be allowd but once, for if ſhe be 
a ſecond time with child, ſhe {hall not thereby delay execu- 
tion, but the gaoler ſhall be puniſhed for not looking better 
to her. 12 Aſſiz, 11. Coron. 168. 23 Alz. 2. Coron. 188, 

5. If ſhe be priviment enſeint and not quick with child, 


and only ſo found by the jury of women, that is no cauſe. 


of reſpite ; but I have rarely found but the compaſſion of 
their ſex is gentle to them in their verdict, if chere be any 
colour to ſupport a ſparing verdid. = 

6. This reprieve is or ought to be a matter of record, 
and therefore I have always taken it, that altho {ſhe be 
deliverd before the next ſeſſions, yet the {heriff ought not 
to make execution after her delivery, neither ought the 
judge to give ſuch direction upon the reprieve granted, 
bur at the next ſeſſions the woman mult agam be called to 

Vol. II. 5 N ſhew 


(e) Thus it was by 8 civil law Dig. ror l. 3 5. vide Pratt. de Coron. cap. 32. 
Lib. XL VIII. tit. 19. de fenis l. 3. and g. 11. Flera Lib. I. cab. 38. f. 15. vide 
alſo by the laws of Milliam the conque- Pert I, P. 368. 
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hve what ſhe can 97 why execution ſhould not now be 
made, and ſhe is to be heard 12 Aſſz, 11. Coron. 168. ame ſne 
al barre, for it may be the tempus preſtitutum for her delivery 
ſince the laſt ſeſſions is not yet paſt, and ſhe muſt ſtay till 
then, or it may be {he hath . had the king's pardon, 
which the ſheriff cannot allow nor judge of. 
And therefore the books tell us, that after her delivery 
ſhe was brought to the bar again to ſhew what ſhe could 
| ſay why execution ſhould not be made; this bringing to 
the bar muſt needs be at a ſecond or following ſeſſions. 
12 Aſſix 11. u 168. SISH coron. 253. 
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appeal or action, if miſnomer 
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tiff muſt take iſſue, and cannot 
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In all cafes of miſuomer priſoner 

to plead over to felony. ib. 


2 


1c fs 
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1h. 


tb. 
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** 
— — rr 


Plea of en or falſe addition 
tried by ſame inqueſt, that paſ- 
ſes on priſoner, and not in fo- 
rein county. II. Page 238 

Of pleas in abatement by matter 
of record. II. 239 

One indicted of ſame murder on 

two indictments, is arraigned 
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containd in the I wo PARTS. 


„ 


— 


In capitals he had three ſorts of 
juriſdiction. II. Page 12 
Of the primitive juriſdiction of the 
t By 
They proceeded by maritime 
laws; trial by proofs. tb. 


A capital ſentence wrought no 
10. 


corruption of blood. 
Might hold their ſeſſion any where 
on land. 


mon law. II. 15 
General commiſſions of oper and 
terminer infra com. extended 


not to miſdemeanors on ſea- 
coaſts, ſave in creeks, c. in- 


fra corpus com. II. 16, 17 


Expoſition on 15 R. 2. giving ad- 


miral juriſdiction in any river 
or creek within body of coun- 
It 

and maihem. 70. 


B. R. and general commiſſioners | 
of oer and terminer have a 


concurrent juriſdiction. II. 7b. 
Coroner of county, as well as 
admiralty may inquire of ſuch 


deaths happening in great ri- 


vers, 12. arms of the fea flow- 
ing and reflowing beneath firſt 
bridges. tb. 


What rivers this aft extends to. | 


Extends to deaths happening in 


great ſhips, not ſmall veſſels. 7b. 


This juriſdiction being annext to 
the admiralty, they may pro- 


cced by marine law, tho be- 


fore 28 U. 8, they proceeded 
by commiſſion under great ſeal, 
and by inquiſition. 10. 
Expolition on 28 V. 8. of pro- 
cceding in treaſons and felonies 
dome on the ſea. IL 16,17 
Vol. II. 


II. 12, 16 
In creeks, Oc. infra corpus com. 
they had juriſdiction at com- 


of 


. II. 25. 
extends only to death of a man 


poſe. 4: I$F6 


To commiſſions on this aft is 


, 


ä 


One ſtricken on ſea dies on ſhore 
after the reflux; admiral by 
this act hath no juriſdiction. 

TT H. Fae 17, 20 


Of the commiſſion directed by this 


act. e "Al IF 

Proccedings thereon by the courſe 

of the common law.  i#b. 

Acceſſary diſpuniſhable by this att, 
but how otherwiſe puniſhable. 
. % 8 


In all crimes within it, clergy al- 
lowd, fave in treaſon, piracy 


and murder. II. 17 
A mute ſhall have peine fort & 
Whether attainder thereon works 

corruption of blood, and how 

indictment to be for that pur- 
pe II. 18 
If formerly a mortal ſtroke had 
been given on the ſea, and par- 
ty had died within body of 
county, neither admiral nor 
common law had juriſdiction. 
426. II. 19 to 21, 162 


A robbery at ſea, goods brought 


to land infra c rpus com. not 
triable at common law. II. 18 
Treaſon or felony at ſea, not tri- 
able at common Jaw, but on 
r 
3 
nerally added a commiſſion of 
peace, oor and 7erminer, and 
gaok delivery. II. 18, 19, 20 
Therefore Seſſion ought to be 12 
fra com. > Ib 19: 
Vide Piracy. 
Aﬀray, 
Second blow makes the affray. 456 
Vide Arreſts, | 


Aiding and Afiſting. Vide Jn- 
dictment, Murder, Pqtincipal 
and Acceſſary, Statutes in 
general, &c. 5 


53 
* 


. On 


| 
Alien. 1 


Where aliens guilty of treaſon, 
Where not. Page 59, 60, 92 to 96 


How merchant alien enemy ſhall 
be uſed. 60, 93, 94 
If aliens renounce king's protecti- 
on, not to be dealt with as ſub- 
jects. | 
Sometimes alien enemies Con- 


ſtraind to give ſecurity, quod | 


ſe bene gerant erga regem, Oc. 

at other times to ſwear fealty 

to the king. 60, 93 
Their Debts and goods confiſcate. 


. 295 
What a good plea in bar to debt 
brought by alien enemy prima 
facie; what a good replication 
to avoid it. „„ 
How king may authorize alien e- 
nemies to ſue for their debts 
Vf. 1b. 
A ſubject of an hoſtile prince is 
preſumed to adhere to him; he 
ſhall be ranſomd, and his goods 
Here confiſcate. 164, 165 
Where ſtatute ſpeaking of ſub- 
ects extends to aliens here. 541, 


| Og ĩ²Vã 
How alien indicted and tried. 


Vide Challenge, Jury and 
Trial, 
Vide Alligeance, Ambaſſadozs, 
eee. 
Alligeance. 


Divided and ſubdivided. 62 
Oaths of alligeance by common 
law and ſtatute. 1b. 
Antient oath how comprehenſive; 
Where and by whom to be ta- 
1 63, 64, 65 


Alligeance or fide/itas regia due 


A TABLE of the Principal Matters 
60, 93, 94 | 


independent princes. 


Double kind of lige fealty, as 
where one prince is ſubordinate 
to another, and yet hath /n. 
ma imperia over his ſubjeQs. 
: „„ 

Exempliſied from hiſtory. 65 to 

„ | 68, 725 73 

Inſtance of rex pater & rex filius, 
(ſupreme alligeance being re- 

ſerved to the father,) and of a 
Ling ſubordinate to both. 65, 


66, 67 
Oath applicable to Ving perſon, 
as well as crown. 


67 

Satod fide © ligeantid domini re- 
gig, in all oaths of fealty, as 
well as profeſſion of homage to 
a ſubordinate lord ; omiſſion pu- 
niſhable. 67, 68 

Ought not to be two co-ordinate, 

_ abſolute alligeances to ſeveral 
68 
Divers before loſs of Normandy, 
ad fidem regis Anglie & Fran- 

cig; how they orderd their 

hom. ages and feaities. 68, 69 
Difficulties thence ariſing. ib. 
Homage, its diviſion, and in what 

homagium ligeum differs from 

alligeance, and by whom to be 


| performed, and when. 71,72 


W herein that agrees with and dif- 
fers from homaginm feudale. 
Of mixt homages, partly lige, 
partly not. 3 7 72 


Inſtance of mixt homage, when a 
ſovereign prince hath a vaſſa- 


lage or poſſeſſion in another 
prince's dominions. 73, 74, 75 


Ambaſſadoz, 


If a ſubje& born, tho he never 
took oath of alligeauce, become 
a ſworn ſubject to a forein 


only to a ſovereign. 
5 


64, 65 


prince, and is ſent hither as his 
miniſter, 


containd in the Two PARTS. 


miniſter, and conſpire againſt | 


Lind life, treaſon. Page 96 
Whether a foreiner being agent 
of a forein prince, either in a- 


mity or enmity, come over with | 


or without &ing's ſafe conduct, 
and here conſpire againſt is 


life, or to raiſe rebellion or | 


war, ought to be treated as trai- 
JJCCFFFFC 6 
Whether puniſhable as an enemy 
for inconſummate attempts. 97, 


98, 99 | 


The prince to whom ſent the pro- 
per judge. 


nary courſe. 99 


Whether comites legati have ſame 
privilege as ambaſſador. 100 


Amendment. 


Clerk of aſſiſe forgets to enter ad- 


| journment of commiſſion of | 
gao!-delicery; record not a- 


 mendable 


494 


8 J. 6. gives liberal power to ju- 


ſtices to amend records. 649 
Where caption of indictment re- 


turnd is faulty in form, it is ſame | 


term amendable by clerk of aſ- 
ſiſe or peace, but not in an- 
other term. II. 168 


In another term clerk, that re- 
turns it, ſhall be fined for bis 


informal return. "ie 


Amercements, 


A man drowned in a pit, coroner | 
may charge vill to ſtop it, and | 


if not done before next gaol-de- 
livery, vill amerced. 424 


Vill amerced for varying Lody 
tb, 


before coroner ſent for. 


| Latrecinium, what. 
9S | A man kild either in day or night, 


For rape, Gc. indictable in ordi- | 


| If felon in carrying to execution 


3 


—_ 


One ſlain in the day in a town 


walled or not, town amerced; 
if inſufficient, hundred; and in 
default, county; ſo upon an e- 
_ ſcape. Page 448, 603. II. 73 
So if out of any vill; hundred, and 
in their default, county amerced. 
| „„ ( 1:73 
Murdrum, what ſort of amerce- 
ment; how far taken away by 
ſtat, 425, 447, 448 
Not impoſed in caſes of death per 
infortuniums d 
425 


and offender committed to con- 
ſtable or vill, upon eſcape vill, 


where party ſlain, or offender 
taken, finable. 8 


Felon in bringing to gaol eſcapes, 
is kild in purſuit, yet town a- 


| A man {lain within precinct of the 


vill before day-light gone, of- 
fender eſcapes, vill amerced; 
otherwiſe, if ſlain in the night, 
except Town be walled; and 
then in either caſe it ſhall be a- 
merced ; becaufe gates ought to 
be ſhut from fun- ſet till ſun- 
riſing. 448, 604. II. 73 


| Amercements on country for — 


ſcapes of felons, by whom to 
be ſet. | 600, 603 
Vill amerced, if felon eſcape from 
private perſon without default. 
| | 501 


eſcape, vill not amerced. 602 


If vill commit a felon to four men 


to convey to gaol, who ſuffer 
an elcape, vill amerced. 605 
If a ſtranger prevents arreſt, 
whereby felon eſcapes, vill a- 

mercet. 606 


Negligent 


— 
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—— 


Negligent eſcape preſentable in a 
. leet, but they cannot ſet a com- 
mon fine or amercement there. 
5 15 Page 603 
Amerccment called eſcapium takes 


place in caſes of death per in- 


fortuninum. IL 73 
Felon taken by townſhip, and de- 
| liverd to ſheriff, c. eſcapes, 
_ townſhip not chargeable, but 
ſheriff, GC | tb 


is bringing him to gaol, he e- 


ſcapes; tho gaoler refuſed to 


take him, vill chargeable; nay, 
tho he be ſlain, becauſe he 
Wes : 
Vill amerceable only in caſe of 
death of a man, but in o- 
ther felonies; as theft, tho thief 
not taken, no amercement or 
other penalty at common law, 


but by ſtat. of Minton. II. 73, 


But if they had a felon in th 
cuſtody, or in cuſtody of con- 


. ſtable, and he eſcapes, vill had 


been amerceable, and ſo of the 
hundred. 474 
In caſe of manſlaughter, where 
the decenna was antiently a- 
merceable, where vill. 7b. 
If any of the family of clergy- 
men, noblemen or knights an- 
tiently committed a murder, 
c. and fled, his maſter was 
amerccable. 10. 
How one preſent, that takes not 
offender, is puniſhable. II. 75,76 
Where three amercements for one 
eſcape. 1 Th T$ 
Townſhip amerced for eſcape, tho 


felon never actually taken. 

1 II. 93 

Apoſtacy, Vide Religion. 
Fi 


re- 


ib. | 


CIT: : 


r 


Appeals. 


In treaſon long diſuſed; appeals 
of treaſon in parliament wholly 
taken away by ſtat. Page 349. 

II. 150 


Vear and day for bringing appeal 


of murder, how computed. 


| 2 . Whether jury may find guilty of 
Hut if in guard of conſtable, who | 


manſlaughter one appeald of 
murder. 449, 450 
In appeals, juſtices of nift prius 
may inquire of abettors, and 
give judgment, and if plaintiff 
nonſuit, arraign priſoner at 
king's ſuit. II. 41, 149 


May allow clergy to a convict of 


manſlaughter on appeal. 0. 
If appellant dic or releafe, tho 
appellee be indicted alſo, yet 
on nonſuit of plaintiff, pro- 
ceeding for Ving ſhall not be on 
ind ictment, but appeal. II. 149 


What cauſes of abatement of ap- 


peal. II. 149, 150 


Where party ſtricken in one coun- 


ty dies in another, appeal in ei- 
1 . II. 163 
In appeal of death by writ, per- 
ſon kild is certain, but in ap- 
peal of robbery writ general, 
and it appears not, What goods 
are till declaration. II. 221 
Auterfoits conzitt and clergy had 
a good bar to indictment or 
appeal for ſame crime. II. 251 
And ſo, if clergy prayd, and court 


will adviſe upon it, tho clergy 


not actually allowd. 15. 


For pleas to appeal. Vide Plea. 


If appellee Gand mute, judgment 
of peine fort & dire ſhall be 


given. 1 II. 317 
Vide Bute, Sh 
For 


containd in the Two PARTTS. 


— — 


For reſtitution in appeals of rob 


bery. Vide Reſtitution. 
For appeal of rape. Vide Rape. 


For power of coroners in taking | 


appeals. Vide Coꝛoners. 


For proceſs in appeal. Vide 


Pꝛocels. 


Il here clergy ouſted in appeal, or 


not. Vide Clergy. 
For appeal by approc er. Vide 


For arraigument on appeal. Vide I 


menen, 


Appꝛover. 


Coroner has power to take his 


accuſation. II. Page 67, 227 


Approvement defcribed: II. 67 


In diſcretion of court to admit 
him to approve or not. II. 226 


Admitting approver long diſuſed. 


N 
Of what offenſes approvement 
may be. II. 227 
In what ſuits. II. 228 


When one ſhall become approver. 


II. 228, 229 


Before whom he may become 
ſuch. 5 II. 229 


Of the manner of approvement L- 
and allowance of it. ib. | 
What duty of court on party's | 
Where defendant ſhall be ar- 


raigned on appeal, where not. 


confeſſing felony and praying a 
coroner. II. 229, 230 


W hat proceſs on appeal by ap- 
prover. | II. 230, 231 


Of proceedings on appeal after ap- 
Pcearance of appellee. II. 232, 


233 
Arraigument. 


Definition and various etymolo- 

dies of the word. 344. II. 216 

to 219 

A Fele of a traitor, or one ſuf- 

fering a wilful eſcape, or re- 
Vol. II. 


ceiver of a traitor, ſhall not be 


arraigned till principal convict. 


Page 237, 238, 591, 598. 
IE 224. 


None to be attaint of treaſon 


without arraignment, except 
outlawd, Ge. 344, 347 to 


350 
If indictment of Bünder charge 


one as principal in firſt degree, 


another as preſent and aſſiſting, 


if principal in firſt degree, 
neither appear, nor be outlawd, 


principal in ſecond degree ar 


raigned. 437. II. 223 
Felons arraigned on the main- 
bude at king s ſuit. 156, 348 


But ſuch arraignment wholly ouſt- 


ed by ſtatutes II. 149* 


Appeal brought at party's ſuit, 


and plaintiff nonſuit on that ap- 


peal, offender arraigned at 
king's ſuit thereon, and ſo if 
appellant die or releaſe, and 


ho he be indicted as well as 


appeald, yet on nonſuit of plain- 


tiff, proceeding for the king ſhall 
be on appeal only. II. 149“, 
221 


But it muſt be where plaintiff hath 


declared on appeal by writ, or 


hath formed his appeal by bill. 


IL. 149*, 150% 221 


Where appeal bad, defendant may 


be arraigned on indictment, if 
any before the court. II. I _ 
If none, court may bind him over 


to another ſeſſions, and in mean 


time to be of good behaviour. 
| 2b. 

In civil action de uxore raptd cum 

bonis Giri, if defendant was 

convicted, it antiently ſerved 
for indictment. II. 150* 

5 P So 


1 
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So in ſpecial verdict in treſpaſs for 
taking goods in B. R. it it was 
found, that defendant took them 


feloniouſly, antiently this ſerved. 


for indictment. II. Page 150", 
151* 
And ſo if on a juſtification in ſlan- 


der for calling a man thief, ver- 


dict be for defendant, and this 


be in B. R. and for felony in 


ſame county, where court ſits, 


or if before juſtices of aſſiſe, ha- 
ving alſo a commiſſion of gaol- 


delivery, Plaintiff ſhall be forth- | 


with arraigned on this verdict. 
os e he BST” 


But return of reſcue of felon, or | 
breach of priſon, not ſufficient 
| tb, 


to arraign party upon. 
In treaſon or felony offender muſt 
appear in perſon. 


_ priſoner conſiſts. 


guilty. 
Priſoner to be brought to bar 

without irons, unleſs danger of 
. | th. 
But uſually brought to bar 77 vin- 


culis for fear of eſcape, but | 
ſtands at bar unbound, till judg- | 
1b. 


ment. 
In murder antiently court forbore 

do arraign priſoner on indict- 
ment, till year and day paſt, 
whether pending appeal, or not. 
II. 220, 249 

But now by ſtatute juſtices ſhall 


try him on indictment of mur- | 


der, Gc. tho within year, and 
if acquitted he ſhall not be diſ- 
charged, but at diſcretion of 
1 


| II. 216 
Of what parts arraignment of | 
II. 218, 219 
If priſoner hath any matter to 
plead either in abatement or 
bar, then he pleads without im- 
mediate anſwering to the fe- 
lony, but in ſome caſes ſi rrove 
ne ſoit, then to the felony, nor | 
| IL. 219 | 


If both good, and 


juſtices continued in cuſtody, or 
on bail, till year and day paſt. 
II. Page 220, 249, 250 
Where an inquiſition before co- 
roner is returned, and there is 
alſo an indictment for ſame of- 
fenſe, on which beſt to arraign 
priſoner; and where there ought 

to be a ceſſet proceſſus on coro- 
ner's inqueſt, II. 221, 222 
In caſe of appeal and indictment 
for ſame offenſe, where there 
ought to be a ceſſet proceſſus on 
indictment. II. 221 


If indictment be of manſlaughter, 


and coroner's inqueſt of mur- 
der, beſt to arraign of higheſt 
offenſe, and ſpare the other. 
5 II. 222 

If both of murder but one inſuf- 
fcient, then to arraign on good 
one. II. 222, 239 
returned into 
court ſame ſeſſions, beſt to ar- 


raign priſoner on both, (ſo as 


they be put on ſame inqueſt to 
be tried, ) and to indorſe ac- 
quittal or attainder on both 
preſentments; jury to be di- 
rected to acquit him on both, 
if acquitted on one, and e con- 
verſo. II. 222, 239 
Felon may be arraigned of breach 
of priſon before convict of tir't 
felony ; contra of eſcape or reſ- 
cue. — II. $24 
Vet if A. be acquitted of princi- 
pal felony, he may plead that 
acquittal in bar to indictment 
for brrach of priſon. 611, 612. 
„ II. 224 
Where one brought in on exigent 
ſhall be arraigned Je 70. 
© I 334, 225 

If any exception taken by way of 
abatement, counſel ſhall be aſ- 
ſigned. II. 236 

- Priſon”: 


containd in the I wo PARTS. 


Priſoner ſhould not formerly in 
any caſe have had a copy, but 


only oper of indictment. II. 


Page 236 

If exceptions to indictment appear 
material, court can quaſh it, 
and direct new bill to be ſent 
to grand jury, wherein the 
faults may be amended, and 


priſoner arraigned ue noo. 


1 J 
One indicted on two indictments; 
one for murder, other on 1 Jac. 


of ſtabbing; he ſliall be ar- 


raigned on both. 468. II. 239, 
| 2,0 


If on ſpecial verdict finding a 


felony, court erroniouſly ad- 
judge it none, and that judg- 


ment be reverſt, whether party 
ſhall be executed or arraigned 


. ©. Wl na7 
Juſtices would rarely arraign pri- 


ſoner on indictment, eſpecially 
for murder, within year after 


death, in favour of appeal, un- 


leſs appellant an infant, or evi- 


dence very pregnant. II. 249 


A. attaint of felony by outlawry; 


outlawry reverſed, he ſhall be | 


put to anſwer ſame felony. 
II. 251 


One by coroner's inqueſt found to 


have kild a thief aſſaulting to 


rob, (Fc. ſhall not be arraigned | 
on that indictment, but diſmiſ- 
ſed without any judgment. 


Rs | > 1h 205-7 
Juſtices of af/iſe cannot arraign at | 


K.'s ſuit on nonſuit before them 


on appeal, but this done in B. R. 


on return of poſtea. II. 404 


How a madman fhall be treated | 


on his arraignment. Vide Ideot. 
For arraieument of acceſſary. 


Vide Pzincipal and Accefiary. 


| Where matter being within ju- 


Arreſt. 


Who purſues not a felon is fine- 


Ho : : IL 75, 76 
On cap. ad ſatisfaciendum, doors 


cannot be broke open, but on 
an Habere facias poſſeſſionem, 
they may. — 
Officer entring by outward door 
open, may break open inward 
ers . 

If warrant not ſtrictly lawful, yet 
if matter within juſtice's juriſ- 

_ dition, and warrant under his 
ſeal; officer not to diſpute va- 
Deny 460 


Juſtice's warrant, where void, and 


officer ſubject to falſe impriſon- 


ſtice's juriſdiction, officer ex- 
cuſed. e jb, 


Warrant not expreſſing certainty. 
of crime, irregular, and officer 
cannot break open doors. 577, 


3 5 50 
One taken on ſuch, how to 


be 
diſcharged. 


= 578 
If reſcued or wilfully let go, ſuch 


eſcape or reſcue, not felony. 


Such warrant erronious, not void; 
it excuſeth in falſe impriſon- 
ment, real crime being felony, 


or crime within juſtice s cogni- 


zance, 1 . 


General warrant to take all ſuſ- 
pected, void; falſe impriſon- 


ment lies for one taken there- 
on; contra of rule in B. R. of 
ſame import. 580, 586, 587. 
II. 105, 112 
Juſtice may iſſue warrant for 
treaſon, examine and commit. 
| 580 
Where 


= =—M- ==. + 
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Where juſtice of forein county 


may iſſue his warrant againſt a 
felon, and commit. Page 580 


Warrant iſſued by juſtice of pro- 


per county to take a felon, he | 
before arreſt flies into forein 
county, and is purſued and ta- | 
ken, he muſt be carried before | 
- juſtice of forein county; but if 
taken in proper county, he eſ- 
cape into the foreign, he may 
be brought before juſtice of ei- 


„ 581. II. 94, 115 
Conſtable hath ſame protection on 
purſuit and arreſt in forcin 
county, as proper, whether he 

_ hath a warrant or not. 


IL 110 


May be directed to a private man, | 
but he not compellible to exe- | 
| 7, IL 110 
Officer refuſing or neglecting may 
1 
tb. 
| Conſtable not bound to execute 
warrant out of his diſtrict, yet 


cute it. 581. 
, de Ro - 
Conſtable cannot ſubſtitute. 


fattum valet. 582. II. 110 


| Before whom warrant returnable; | 
difference, where returnable ge- 
nerally, and where before ju- 


ſtice who made it; not in elec- 
tion of party to go before whom 
he pleaſes. 582. II. 112 
On warrant for ſurety of peace, 


or good behaviour, or againſt 


one, that hath dangerouſly 
wounded another, buſineſs de- 
clared, and priſoner demanded, 
doors may be broke open. 459, 

"IS 2» 

If officer hath once laid hands on 
priſoner, he may break open 
outward doors to take him. 


3 459 

If warrant directed to five bailifts, 

two or three may execute it. 7b. 
1 


II. 94 | 
Warrant, to whom directed. 581. | 


IL. 94, 95, 117 


Sheriff or bailiff, on cap. ut/ega- 
tum, cap. pio fine, or other 
proceſs for king, may break 
open doors, if not opend on 
demand. Page 459 


Where officer muſt ſhew his war- 


458, 462, 583. 

II. 92, 116 
A private man muſt ſhew his war- 

rant, or ſignify contents. 459 
What ſufficient notice of a man's 
being a conſtable, Gc. 460 to 
464 


rant, or not. 


Juſtice of peace may grant a war- 


rant on probable ſuſpicion, and 


doors may be broke open by 


him, to whom directed. 579, 
„ : $580, 583 
For what end conſtable, or any 
other, during affray, may break 
open doors, unleſs one dan- 


Of what offenſes conſtable having 
received information, or any 
private man, without a warrant 
may arreſt, and break open 
doors on refuſal to open them, 
or deliver up party. 589 
Where law makes a private man 
an officer, and he may arreſt a 
felon, and in order thereto 
break open doors. 588. II. 76, 

2 77, 92, 202, 203 
Where conſtable ex offcio may 
break open doors to take felon. 
:.-- II, 90, 92, 202, 203 
Where conſtable on Hue and cry 
may break open doors or not. 
3 . II. 102, 103 
What previous to breaking open 
doors. > II. 103 
Difference between private man's 
and conſtable's arreſting on ſuſ- 
picion. | II. 92 


On 


gerouſly wounded or kild. 589. 


ä _ —_— 
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containd i in the Two Pa RT S. 


Oa excommunicato id doors 
cannot be en open. II. Page 
11 16 

| If juſtice iſſue a warrant to take a 
felon, who is in juſtice's houſe, 
officer after demand, Oc. may 
break open the door; and ſo ſor 
ſuſpicion of — II. 116, 


117 


Where ſheriff « on civil proceſs may 


break open the houfe of an- 
other than the party, againſt 


Whom proceſs is. IL 117 | 
Judge of 5B. R. may ore tenus | 
command a tipſtaff to arreſt, | 

without expreſſing cauſe. 58 86 


Officer or private man breaking o- 
pen a houſe to take a felon, a 
treſpaſſer to the owner, if fe- 


lon not there. II. 117 
juſtices of ojer and termiuer 


may iſſue a commiſſion to take 


one indicted before them, 
whereby doors may be broke | 
open, but commiſſion muſt be 


ſhewn, if demanded. II. 106 
Conſtable, or his watch may break 
open doors to keep the peace, 


or in caſe of diſorderly drink- 


ing, or noiſe in a houſe at un- 


ſcaſonable hours, II. 94, 95 


Conſtable ex gficio may arreſt one, 


that has broke the pcace in his 
view, and keep him in his houle | 


or ſtocks. _ 587 
Where one is dangerouſly hurt, 
conſtable may impriſon on com- 


mon tame, or report of another. 


tb. 

Whether on an affray out of view, 
he can arreſt without warrant. 7b. 
Where private man may arreſt 
wirhout warrant, whether fe- 
lony done in {ame county, Or 
not, 587, 588. II. 76 
A. dangerouſiy wounds H. C. be- 
ing prelent may imprilon A. till 

Vol. II. 


c before -aſtice or de- 
liverd to conſtable. Page 558, 


H 77: 


Felony committed, a private man 


may arreſt on probable cauſe of 
ſuſpicion. 558, 595. II. 78, 


81 


What are probable cauſes. 588. 
IE8Y- 
How and in what time private. 


man to diſmiſs himielf of offen- 
der. 589. II. 77, 81. 


Moſt uſual and ſafe to bring him 


before a juſtice, or if that can- 
not be done in time, to call 
conſtable to one's alliſtance. 590. 


II. 76, 77 
Whether private man can raite 


power to take or detain a felon. 


601. 24 75 
Prevention of arreſts, a miſde- 


meanor, not felony 6c6 
Of perſons that may artet.. 


= 72 


What required to maintain a gu- 


| ſtification of impriſonment, on 
| ſuſpicion, and how officers and 


private men are to juſtify in 


ſuch caſe, II. 78, 79, 80, 91 


No felony, no ground of ſuſpi- 


„NN II. 78 


No felony done, party arreſted 
may be inlarged, and eſcape 


diſpuniſhable. 11.78, 79 


But 11 cafe of a felony, tho party 
arreſted innocent, who lets him 
go not being duly dcliverd, is 


puniſhable. „ -Ih'79 
Regularly, party ſuſpecting muſt 
e „„ 
What party ſuſpecting is to do to 
oblige conſtable to aſſiſt. 7b. 
uſtice to be acquainted by him 
with Whole caſe. 1b. 


Tuſtihcation in aid of conſtable on 


felony done, and a ſuſpicion, is 
good. II. 79, 80 


5 Suſpicion 


1 


Xs — - 
— . 7 


T. ABLE E of the Principal Matters 


— — 


Suſpicion may be by any; impri- 


ſonment muſt be by conſtable. | 


II. Page 80 

If goods of 4. be ſtolen, and found 
in B.'s cuſtody, and 4. makes 
the caſe appear to the conſtable, 
and requires him to bring 2. 
before a juſtice, this is a good 


juſtification in A. ſans aver- 


ment, that he ſuſpected him. 
; 1b. 


A felony committed, A. has pro- 
bable cauſe to ſuſpect B. and 
acquaints C. with the whole 


matter, C. hereupon having pro- 


bable cauſe to ſuſpect B. may 


juſtify by his own ſuſpicion; 


and fo way one coming in aid | 
of A. to arreſt B. 
One may allege twenty cauſes of 


_ ſuſpicion, and it ſhall not make | 
his plea double; what makes 
an iſſue upon the whole. II. 81 | 

If private man diſcharge party ſuf- | 


pected without bringing him to | 
juſtice or conſtable, it is an e- 


ſcape, but makes not impriſon- 


ment illegal. 7 th. 
He muſt not carry him to gaol of | 
any other county, than where 


taken, unleſs there be no gaol 


in that county. 1b. 
Arreſt on ſuſpicion permitted by | 


law, not commanded. 
84 


Not ſame privilege i in all points 


allowd to him, that arreſts on 
ſuſpicion, as to one arreſting on 


hue and cry, or by warrant, or | 
his certain knowledge - of the 


felony. II. 78, 82, 84 
If he, that arreſts on ſuſpicion, 
break open doors, it is at his 
_ peril; if, party be a felon, it is 
ſtifle. otherwiſe not; but 


he may enter by the doors o- 
pen to arreſt. 
. | 


1b. 


5 


II. 82, 


- 


II. 82 


To prevent murder, a private per- 
ſon may break open doors. 
II. Page 82 
But in all arreſts muſt acquaint 
party with cauſe thereof. 7b. 
Party not bound to take notice of 
a private man, as authoriſed to 
arreſt, and may fly from him, 
if innocent. II. 83 
But is bound to take notice, and 
ſubmit to a conſtable arreſting in 
king's name, or offering ſo to 
do. | 10. 
Private man cannot beat inno- 
cent man arreſted on ſuſpicion, 
but only lay his hands gently = 
him. 
A bailiff cannot beat defendant be. 
fore the arreſt, yet after arreſt 
and eſcape, a bailiff may juſtify 
beating him. 1. 
of officers of publick juſtice ir- 
tute officii impowerd by law to 
arreſt felons and perſons fu- 
ſpected of felony, and who they 
ares II. 85, 86, Gc. 
How they are protected by law. 
„ I $5 
Their actings not arbitrary, but 
neceſſary duties; they under ſe- 
vere puniſhments for neglect. 
. 
Ned no warrant to arreſt felons, 
and thoſe probably ſuſpected. 
10. 


All perſons bound to be aiding 
and aſſiſting to theſe officers 
upon their ſummons in preſer- 
ving the peace, and apprehend- 
ing malefactors, eſpecially fe- 


lons. II. 86 
If any refuſe, how puniſhable. 
581. II. 86, 115 


Aſſiſtants under common pro- 


tection of law with officers. 
II. 85 


By 


* — — 


my 


"WY 


containd in the Two PARTS. 


1 


** 
2ů 


ſue, and have double coſts, as 
well as officers. 


a felon, theſe officers may do 


What power juſtices of peace have, 
_ quead arreſt of felons. — 10. 


Juſtice ſeeing a felony, or other | 


breach of peace done in his pre- 


| ſence, may arreſt felon. 587. | 


II. 86 


So he may by word command any | 


one to take him, which is a 
good warrant without writing. 

e 5 ib. 
But if done in his abſence, then 


muſt iſſue his warrant in wri- 


5 ting. | 10. 


F there be any riot or breach of | 
peace like to happen by a tu- | 


multuous meeting, Gc. he may 


command his ſervant, or others 
to prevent it by arreſting par- 
II. 86, 87 


9 "es | | 
If he hath, either from himſelf or 


by a credible information, now 


ledge of a felony done, and 
juſt cauſe of ſuſpicion of any 
one, he may himſelf arreſt and 
commit that perſon. II. 87 


By ſtatute ſheriff injoined to arreſt | 
felons, and all perſons re- | 
quired to aſſiſt on his ſummons. | 


| EY tb. 
Taking felons belongs to ſheriff, 
as conſervator of peace. 1b. 


Sheri may arreſt one ſuſpected 
or Ran... Ee 
Coroner conſervator of peace with 


regard to all felonies, and can 


command them to be appre- 
hended, tho he can take no in- 


quiſition, but of death. II. 88 


Office of conſtable, miniſterial and 


original, or primitive, as con- 


By ſtatute may plead general iſ- 


II. Page 8 
Where a private man may arreſt | 


What may be done by conſtable, 


ſervator of peace at common 

law. II. Page 88, 90 
Ought to execute precepts of ju- 
ſtices, coroners, Gc. or in de- 

fault, finable. . 
By his original power may, for 
breach of peace and ſome miſ- 
demeanors leſs than felony, im- 
priſon. 5 7b. 
If one expoſe an infant in the cold 
to deſtroy it, or charge pariſh, 
conſtable may take him and put 
him in the ſtocks, II. 88, 90 


If aſſaulted, tho in his own caſe, 


may impriſon party and carry 
him to gaol. 1b. 
But for opprobrious words, or a 
general hindrance of him to 
ſummon traind bands to at- 


tend mayor of London on his 


precept, held he could not ju- 
ſtify impriſoning, but ought to 
have brought party to a juſtice, 


may be done by his deputy ; for 
by law he may make a deputy, 
Who within 7 Zac. may plead 
general iſſue. 1b. 
If one menace to kill another, on 
complaint conſtable may arreſt 
and put him into the Stocks, 
till he can conveniently bring 
him to a juſtice, and to avoid 
preſent danger. II. 88, 89 


Conſtable cannot take ſurety of 


peace by recogniſance, but whe- 
ther by bond, and that for af- 
fray or menace of breach of 
peace in his view. II. 89, 90 


If he be informed, that a man and 


woman are incontinent to- 
gether, he may take neighbours 
and arreſt them, and commit 
them to find ſureties for good 
behaviour. 1 
Whether 
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Whether he may arreſt one ſuſpi- 
ciouſly reſorting with women 
ol ill fame to a houſe ſuf pected | 
of common bawdry, and what 


a gocd juſtification for him, or 


any in his athſtance to plead. 


II. Page 89, 90 


May arreſt ſuſpicious night-walk⸗ 
ers, and men that ride armed 
in fairs or markets, or elſe- 


here. II. 89, 90 
i May execute his office on infor- 


ma: ion and requeſt of others, 
that ſuſpcct and charge offenders 
but with ſuſpicion. | 7b. 
Where felony done, he may ex 


8 arreſt and impriſon till | 
| felon can conveniently be con- 


VE: to a jullice, or common 


| All one, Whether felony 4 in 
ſame vill, or in any other vill | 


or county, if felon be within 
vill, where he is conſtable. 20. 


1s by law injoined to take a felon, i 
and, if he neglects his duty, in- 


- diftable. - 5 II. 91 


Not material, whether he ſaw fe- 
Ilony committed, or hath it by | 
complaint and information ; in | 


both caſes bound to take felon, 
and ſearch for him within li- 
mits of his juriſdiction, and to 


_ raiſe hue and cry. ib. | 
If a felony done, A. ſuſpects B. 


on probable grounds, and ac- 


quaints conſtable, and requires 


his aid, [conſtable may appre- | 


hend H. tho Juipicion arite in 
A. firſt. ; tb. 
But A. ought to be preſent. 2 
He ought alſo to inquire and ex- 


amine circumſtances and cauſes 


of ſuſpicion of 4. which tho 
he cannot do on oath, yet ſuch 
information may make it con- 


4 


cConſtable muſt aver it in his 


If crime committed, for which 


Till he can conveniently convey 


If he be of quality or ſick, how 


Vet a good e in officer. 


Sheriff at common law might iſſue 


— — 


ſtable's ſuſpicion. II. ag: 


A fe lony i in fa& muſt be done, and 


plea, and it is iſſuable. II. 92 
Conſtable, officer known within 
vill, preſumed of ſufficiency. 
ib. 

Conſtable to do his duty, as well 
in caſc of probable ſuſpicion, as 
actual felon . 11.93 
On a ſudden affray he may put 
parties in ſtocks or priſon, till 
their paſſion or intemperance 
be over, 3 


conſtable may arreſt, whither 
he may convey priſoner. II. 95 
Safeſt to carry him before a juſtice. 

tb. 


os arreſted to a juſtice, or 

ommon gaol, he may detain 
tho in ſtocks, 1f none in that 
vill, then in thoſe of next. 


II. 95, 119 


long, and where conſtable may, 
and ought to Keep him. II. 96, 
119, 120, 122 

Charges of ſending malefactors to 
20 by common law are to be 
born by vill, where apprehend- 
ed; but by ſtatute by priſoner, if 
able; if not, how levied, 
e II. 96 

Commiſſion iſuing out of Chan- 
cery to take 7. F. and his 
goods, before indicted, againſt 
law. II. 106 


ib. 


a warrant, to take a felon be- 
fore indictment. II. 107 


Coroners 


containd in the Two PARTS. 


> ———— 


Coroners by their warrants may 


attach man-ſlayers after inqui- | 


| ſition finding them guilty. II. 
Page 107 
May alſo make out warrants a- 
gainſt perſons preſent, and not 
guilty; againſt burglars and 
robbers. 1. 
If warrant be barely for a miſde- 
meanor, officer cannot purſue 


party into another county, but 


in caſe of felony, affray, or 
dangerous wounding, officer 


may purſue him, and raiſe hue 


and cry upon him into any 
county. | IL. 115 
Znflice's warrant ſufficient cauſe 
of ſuſpicion and purſuit. 7b. 
One having warrant to arreſt for 
| felony, Gc. cannot make a 
warrant to another as his de- 
puty, or command another to 
execute it in his abſence. 7b. 
Warrant dire&ed to a known of- 
_ ficer, enough for him to ſay, I 
arreſt, &c. „ 
Safe for officer to acquaint party 
with what he arreſteth him for. 7b. 
A warrant of a juſtice may be ex- 
c. cuted in a franchiſe. II. 116 
If juſtice hath juriſdiction, tho he 
err in granting his warrant, of- 


ficer in executing it excuſable. 
II. 119 
Vet in ſome caſes, as touching 


rates for the poor, tho he hath 
juriſdiction by 43 Elis. officer 
is puniſhable for executing war- 
rant, where none ought. to iſ- 
ſue, becauſe a circumſcribed ju- 
riſdiction. 


bring party to gaol, or to ju- 


ſtice, according to warrant. 7b. 


When he hath brought him to ju- 
ſtice, yet in law he is in cu- 


ſtody, till either juſtice dif- | 


Vol. II. 


| II. 119 
After arreſt officer forthwith to | 


| 


a 


charge or bail him, or till he 
be actually committed. II. Paze 
120 

For more rouchi ng Warrants: 
Vide Juſtice of Peace. 

Il here killing peace-off.cer is mur- 
der or manſlaughter. Vide 
Murder and Manflaughter, 

There Lil in 'g a felon, that re- 

fiſts or flies, before or af er ar- 

reſt, is juſtifiable or not. Vide 

Homicide. 

Vide Commitment, Hue ann 
Cry, Tultification, and Deace⸗ 
Officer. | 

s Arlon. 

Defined. 766 

Felony at common law; irreple- 

viſable by ſtatute; anticnt judg- 
ment burning. 10. 


| By 8 I. 6. letters of menace were 


treaſon. +, 
Not faid in indictment omen 
manſionalem, but domum. ib. 
What ſhall be faid qm. 567, 
368 

Where felony, or not, to burn 
a barn or out-houſe. 567 
In Northumberland felony by ſta- 
tute to burn a ſtack of corn. 
568 

Burning houſf of another, felony ; 
but if tenant for years burn his 
own with intent to burn an- 


_ other's, and none but his own 
is burnt, only a miſdemeanor ; 


contra, if houſe of another 
burnt. 567, 568 
Setting fire to a houſe without 
burning any part, no felony; 
contra, if part burnt, felony by 
common law. 568, 569 
Muſt be a wilful and malicious 
burning, elſe only treſpaſs. 569 
4. intending to burn B.'s houſe, 
burns C.s; felony. ib. 
4.1% Where 
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Where burning a houſe, out-houſe 
or barn ſhall be ouſt of clergy, 
or not. Page 567 10 575 

Acceſſaries before ouſted by 4 G 

5 T. & M. 572 70 575 

| Wh. ther attainder by outlawry 

formerly ouſted them of clergy. 

: 573 
Wether men in orders convict 
hereof ſhall have clergy. 574 


- Aſſault, 
Where one enters on poſſeſſion of 


another, where juſtihable, where 
not. 485, 486 


Vide Homicide, Murder and 
Of bail corpus pro corpore; now 


Hanſlaughter. 


s alſent. Vide Principal and 
Now  Acceſlary. 


ate. Vide Juſtice of Alle. 


Aſſociation. Vide Commiſtion, | 


Gaol-delivery, Dyer and Cer⸗ 
miner. 


Attainder. 


None to be attaint without being 
344 350 
What the words ad ſlaudum uri 


arraigned. 
Clergy allowd to one attaint. 
ä 521 

Whether outlawry is is an attainder. 
= 2 5 


Vide Foztfeiture. 
Auterkoits acquit, 
convick. Vide Judgment , 
Pleas, Gerdift, | 


I 


| 


attaint oz 


| 


Bail. 


N E baild is zu cuſtodid; con- 
tra of one let to mainprize. 
Page 325, 620 


Hee the ſeveral entries are, and 


of other differences between bail 
and mainprize. II. 35, 124, 
. 


Admitting bail, where it ought 


not, a negligent eſcape, but not 
voluntary, except by deſign. 
J096, 597 

Bail antiently taken in no ſum ccr- 
tain, but traditur in ballium to 
J. S. which is the uſual form 
in all civil actions. II. 125 


rarely uſed ; why diſuſed; o, 
_ fined, if he brought not in prin- 
cipal at the day. tb. 


13 civil actions this bail ſometimes 


in uſe. . tb. 

| Uſually bail only a recogniſance 
in a ſum certain, for appearance 
of a felon; principal bound in 
double the ſum. Vide the form. 
70. 

What ſort and number of ſureties 
are required, but theſe things, 
as well as the ſum, diſcretio- 
nary in him, Who takes recog- 
nizance; therefore ſureties may 
be examined on oath. tb. 


import. II. 126 


Form of the true. and regular bail, 
IL 350, 33 2 | 


where party an infant, or in 
priſon, and fo abſent; here- 
upon a warrant ſues under 
hand and feal of the perſon, 
who takes the bail, for his in- 
largement, called liberate. ib. 
Seal of juſtice not necetlary ; ſub- 
ſcription ſufficient, 1b. 


If 


containd in the Two PART 8. 


If party baild by juſtice before 


commitment, or if committed 
and brought into B. R. or ſeſ- 
ſions to be bailed, then himſelf 
is alſo bound. II. Page 126 


Sometimes recognizance ſimple, 


with a condition added for his 
appearance, and ſometimes con- 
dition containd in body of re- 
cognizance. tb. 


When any is baild for any miſde- 
meanor by B. R. either on re- 


turn of habeas corpus, or o- 
therwiſe, the return or record 
ought to be firſt filed, and a 
committitur mareſcallo enterd, 
and then bail taken. II. 126, 


5 | 127 
All baild in B. R. are de fatto, 


or ſuppoſed in law to be 77 


 cuſtodia mareſcalli, II. 127 
Such bail not only a recognizance | 
in a ſum certain, but alſo real 
bail, and they are his keepers, 
and, if cauſe, are puniſhable by 


fine beyond the ſum mentiond, 
and may reſeiſe priſoner, if they 


fear his eſcape, or render him | 


in their own diſcharge. II. 126, 
| „ 
Regularly, in all offenſes againſt 
common law or ſtatutes, that 


are below felony, offender bail- 


able, except after judgment, or 
bail be ouſted by ſtatute. II. 


| | 127 
What ſtatutes relate to bailing of- 
. Tenders. , 70. 


Who antiently were principally 
concerned in bailing them. 


35 > 26 1.27, 128, 136- 
Who bailable by common law, or 


not... II. 128, 129 
Expoſition on 3 E. 1. II. 127 70 
E. 


B. N. may bail in any caſe what- 
ſoecver, either in treaſon or mur- 


der, but this diſcretionary, not 
de jure. II. Page 129, 148 
Whercon bail may be taken by 


. R. bis, on original indict- | 


ment, Gc. II. 129 
One found guilty of homicide e 
defendendo, juſtices of gaol-de- 
livery way certify it into chan- 
cery, that he may ſue his par- 
don on courſe, and may bail 


him till next ſeſſions. th. 


They on inquiſition before coro- 


ner finding it ſe deferderdo 


ſpecially, may bail party till 
next ſeſſions to prccure ſuch 
pardon, II. 130 
They may in the interval of tlie 
ſeſſion bail a convict of man- 
{laughter having a pardon to 
plead, to another ſeſſions. 75. 
But if one be convict on trial a- 


gainſt opinion of the judge, 


judge cannot bail him to ſue 
his pardon. IL 130 


| While court adviſeth, whether con- 


vict within clergy, he is not 


batlable. II. 130, 131; 132 
One indicted of murder at a ſeſ- 
ſions of gal delivery prays his 
trial, but proſecutor for u 

is not ready; on cauſe ſnewn, 


| juſtice of gaol.delicery may bail. 
%%% EL 
One arreſted by king's perſonal 


command, not bailable on writ 


ae homine replegiando, yet by 


5B. R. or chancery on an Ha- 


ved corpus. ib, 


Such a mandate under the great 
ſeal, void. tb, . 


Common writs % Homine replegi- 


ando, or de mancaptione di- 
rected to ſheriff. II. 132 
Some crimes not bailable for the 


: 


heinouſneſs, other for the noto- 
ricty of them. Ih. 


Perſons 


AT BLE of the Principal Matters 


Pertons outlawd not bailable by 
3 E. 1. II. Page 13 2 


If an outlaw of felony be taken on 


a captas utlegatum, and plead 


in avoidance of outlawry, or 
bring error to avoid it, B. R. 


may bail, whether outlawry on 


appeal or indictment. II. 132, 
1 


hy | 133 
If one be indicted or appeald for 

a bailable offenſe, indictment or 
appeal hinders not his bail- 


ment; zide where not allowd 


till he had pleaded to the in- 
dictment. 
If one be indicted before juſtices 
of a higher juriſdiction; as be- 
fore juſtices of oer and termi- 


ſtices of peace. ib. 


Perſons having abjured for felony, 


not bailable. 70. 


Taken in the mainouore not bail- |£& 
Or indicted for petit larciny. 7b. 


able, but that is intended of 
thief himſelf 4b. 


Felons breaking priſon, not bail- 
. 


| able. 355 | 
Nor notorious thieves; herein 


common fame may be oppoſed 


_ againſt their bailing, unleſs they 


| ſhew reaſonable evidence to | 
5. But principal once attaint, and 


prove their innocence. tb. 
Nor perſons approved, except ap- 


prover be dead, or hath waved | 


his appeal, or perſon accuſed 
be of good fame. 
Nor perſons arreſted for arſon. 


. 133, 134 | 
s coin. | 


II. 134 | 


Nor for falſifying king 


Nor for counterfeiting king's great 
or privy ſeal. | tb. 


Nor one excommunicate , unleſs 


for a temporal cauſe, and then 
on a prohibition granted, he 
may not only be bailed, but de- 
liverd, or on an appeal, and a 
1 


II. 133 


. 


| 


ſpecial writ de cautione admit- 
tendd, Which if not obeyd by 
the ordinary, a ſpecial writ 
may iſſue for his inlargement. 
II. Page 134 
Nor one impriſoned for ſome o- 
pen miſdeed; as if A. dange- 
rouſly wound B. he may be 
impriſond till it be known, 
Whether party will die or live, 
and regularly, not bailable till 
danger appear to be over. 7b. 
Nor priſoner for treaſon, that 
toucheth the {7yg, Whether in- 
dicted or not. = 
But all theſe crimes are bailable 
WAS „ 


Who bailable by ſheriff by 3 E. 1. 
ner, he cannot be bailed by ju- | 


| „„ $36 137 
Perſons indicted before him of lar- 
ciny, if of good fame. II. 134 
Or impriſond for a light ſuſpicion. 
| 9 5 10. 


Or accuſed of receiving felons. 
= 1b. 
aid 


Or of commandment, force or 


to felony done. 


Regularly in all felonies, even 


murder, acceſſary bailable, till 
principal attaint. II. 135 


then acceſſary taken, he ſhall 
not be bailed, till he hath 

_ pleaded to indictment, but after 
plea pleaded, he ſhall. 10. 
One indicted for offenſe, where- 
fore he ought not to loſe life or 
member, bailable, ſave for of- 
fenſes againſt acts ouſting bail. 
„ 7b. 

One appeald by an approver ſince 
dead, bailable. tb. 
If tenor of mittimus be to detain 
one without bail or mainpriſe; 
yet if offenſe bailable, he may 
be baild. th. 
Penaltics 


— 


containd in the Two PARTS. 


rr 2 — 


Penalties of 3 E. 1. for bailing one 


not bailable, and for detaining 
perſons repleviſable, after ſurety 

-. ofterd. - - IL. Paze 135 
Juſtices of peace being inſtituted, 
bailing offenders devolved on 
them. 
Their power of bailment extended 
farther than ſheriff's, and in 
ſome kinds, than limits pre- 
| ſcribed by 3 E. 1. 


to bailing in crimes not capital, 
inlarged by 23 H. 6. II. 136,137 
By 34 E. 3. Juſtices of peace have 


power to take and commit ma- 


lefactors, or bind them to good 
behaviour. 


power to bail any priſoner for 


felony, and excepts not man- 


laughter. 3 3 


Before this act doubtful, whether 


they could bail till indictment 
at their ſeſſions. 


ing by one juſtice, and gives it 
to two juſtices, whereof one of 
the quorum ; it limits their pow- 
er of bailment to cafes bailable 


by law, and takes in 3 E. 1. as | 
the directory, who are bailable | 
15. 


by law. 
1 2 7. & M. expreſly makes 
3 E. 1. a direction for bailing 
offenders, 
By 1 & 2P. G M. one arreſted 
for manſlaughter, or other fe- 
lony bailable by law, or ſuſpi- 


cion thereof, ſhall not be baild 


but by two juſtices, one of u- 
nim, both to be preſent at bail- 
ing ſuch offender, and certify it 
at next gaol-delivery. 
But juſtices of peace and coroner 
in London, &c. to do as 
merly. e 
Vol. II. 


II. 136 


1b. 
In ſome reſpects ſheriff's power, as | 


11.136 
1 R. 3. gives to any one juſtice | 


II. 128, 132, 137 


II. 138 


for- 


4b. | 


Juſtices of gaol. delirery may fine 


- Juſtices of peace oftending a- 
gainſt this act. II. Page 138 


2 & 3 P. & M. only provides 


for examinations, Oc. to be ta- 
ken by juſtices, as well on com- 
mitment, as bailing priſoner for 
manſlaughter, or other felony. 
The queſtion, whether juſtices of 
peace may bail in manſlaughter, 
conſiderd. II. 138, 139, 140 
In murder B. R. only can bail. 
| J) 8 


In manſlaughter, if there be plain 


proof, or a confeſſion, that one 


Was kild, and that by 7. S. 


whether done ex malitid præ- 
cogitatd, or on a ſudden falling 
out, or but /e defendendo; yet 
one or two juſtices, (whereof 
one of the quorum), cannot bail 
by any law in force. 10. 


1 Whether it doth conftare ae per- 
10. 2 
3 1.7. repeals 1 R. 3. as to bail- 


ſond occidentis, or de modo occi- 
dendi, or not, yet if party in- 
dicted of manſlaughter, or, tho 
it were but ſe defendendo, ju- 
ſtices of peace cannot bail. 75. 
But if manſlaughter committed, 
and a party ſuſpect is brought 
before two juſtices of peace, 
(whereof one of quorum), and 
there be any doubt of identity of 
the perſon, they may bail him 
by 1 R. 3. „5 
1 R. 3. the bafis of 3 H. 7. and 
this of 1 & 2 P. G M. ib. 


3E.r. (Hain 1.) tho it ſay de 


morte hominis there is no bail 
at common law, it muſt be in- 
tended, when offender is cer- 
tainly known, for it generally 
provides, that perſons taken on 
a light ſuſpicion ſhall be bailed: 
TE a _—_ 755. 
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A FABLE of the Principal Matters 


1 & 27. & M. ſuppoſing one ta- 


ken for manſlaughter bailable, 


muſt mean ſuch a manſlaughter, 
where party is only ſuſpected, 
not where fact is done by him. 

II. Page 139, 140 


Where writ de homine repleciando 


lies, or not. II. 141 
Of the general writ manucaptione. 
VU . 
W here it lies. II. 141, 142 


Some taken by writ or proceſs | 


may be baild, irtute gfficit. 
| II. 143 


Where ſpecial writs of mainpriſe 


lay. 1b. 
Priſoners for felony antiently baild 
to ſerve king in his wars. 7b. 


B. R. may, virtute officii, bail any | 


brought before them. II. 148 


Sheriff might formerly, ex cio, 


at common law bail offenders in- 


_ dicted before him in his Turn, 
or on a commiſſion to him, but 

this power transferd to juſtices | — 
Bigamy. Vide Poligamy, 


of peace. IE 148, 149 


Marſhal of B. R. took on him an- 


tiently, irtute officii, to bail 


perſons indicted or appeald, but 
| B2each of Peace, Vide Arreſt, 


this power: wholly ouſted by 
ſtatute. IL. 149 


At common law, without aid of | 
18 Eliz. priſoner acquitted 
might be bound to his good be- 


haviour, if of ill fame. II. 394. 


In indictment or appeal tranſmit- 


ted to juſtices of nfs privs, if 


- priſoner be baild to appear in | 
B. R. and appear not, priſo- 


ner to be called on his bail, and 
default recorded; and ſo on re- 
- turn of poſtea, new proceſs a- 
gainſt priſoner and his bail. 
— 9 II. 404 
Perſonating bail, felony ſans cler- 
gy by 1 Fac. but no corruption 


of blood, or loſs of dower. 696 | 


| Bail taken, but not filed, not 


within ir, [but ſince made fe- 
Jony J. Page 696 
Vide Habeas Chr pus. 


Bailiff. Vide Arreſt, Þomi- 


tide, Yurder, 
Bailment, Vide Larcinp, 
Barretry. 


Whether in indictment vill need 


be . II. 180 
Triable de corpore comitarus, ib. 


A barretor is ſo every where. 1b. 


Baſtard-child. Vide Evidence, 


Behaviour. 
At common law, without aid of 
18 Elis. priſoner acquitted 
might be bound to his good 
behaviour, if of ill fame. II. 394 


Bona & catalla. Vide Jndit: 
ment, Reſtitution. 


Riot, Juſtice of Peace, 
Bꝛeach of Pyiſon, 


Thereby. cauſing eſcape of trai- 
tors, treaſon; but to make it 
ſo, they muſt be actual traitors ; 
ſo of felons, felony. 141, 234 
2 40 237, 326 


Priſoner for treaſon, Oc. break- 


ing priſon may be indicted be- 
fore convict of principal offenſe ; 
contra of eſcape or reſcue. 237, 
238, 269, 611. II. 224, 254 
Breach of priſon by traitor, only 
felony. II. 237 
War 


comaind in the Two PARTS, 


War levied to break priſon, with 


intent to deliver ſome particu- 
lar perſons, unleſs impriſond 


for treaſon, only a great riot; 


but if to break prifons gene- 


rally, treaſon. Page 134 
Conſpiracy to inlarge a traitor, a 
miſdemeanor only. 326 


Reſcuing priſoners for a new 
treaſon, tho not expreſly men- 


tiond in the act, is by neceſ- 
ſary conſtruction "treaſon. 2 36 
If commitment not in writing un- 
der ſeal, breach of priſon, ſave 
by a court of record, no fe- 
lony. 
Breach of priſon . 
a a miſdemeanor, lony by com- 
mon law. | 


tibus priſonam. 608 to 612 
What a priſon within this act. 


608, 609 | 


What being in priſon for ſuch a 
cauſe, as requires judicium vi- 
te vel membrorum. 609 to 611 
Capital offenſes only intended by 
theſe words. 609 


A priſoner for petit larciny or ho- | 


micide ſe defendendo, Cc. 
breaks priſon, no felony. ib. 
But if commitment expreſs larciny 
above value, or manſlaughter, 
tho de fatto otherwiſe, my. 

7 


If mittimus want a regular con- 
ſans 
cauſe expreſſed , Whether fe- 


cluſion, ſufficient; but 


lony. tb. 


When breach of priſon firſt be- 
1 610 
Enough, if priſoner hath a notifi- | 


came felony. 


cation of offenſe whereof ar- 
reſted, to make breach of pri- 
ſon felony. ib. 
If offenſe, for which party com- 
mitted, appear not by matter of 


583, 584 
pritoner for | 


| 


If priſoner reſcued , or priſon 


record, as indictment, neceſſary 
a felony be done, and fo laid 
in indictment, and proved; elſe 
breach of priſon no felony ; con- 
tra, it it appear by record. 
Page 599 610 

Breach of priſon within clergy, 
tho principal felony not. 612 


Breach of priſon by one commit- 


ted for ſuſpicion of felony, if a 
felony done, is felony. 610 


One committed for a felony made 


by ſtatute Puiſus to 1 E. 2. 
breaks priſon, felony. 611 


Priſon fired without privity of pri- 


ſoner, he may break ir to pre- 
ſerve himſelf. 10. 


If gaoler ſet open priſon doors, 
Expoſition on ſtatute de frangen- 


and a felon eſcape, no felony 
in prifoner. 5 70. 


broke by ſtrangers without his 
privity, no felony in priſoner, 
but in ſtrangers as a reſcue; but 
if by his procurement, felony | 
in him, as a breach of priſon. 
1b. 

if felon aohuitied of principal fe- 
lony, he ſhall not be arraigned 
of breach of priſon, or if in- 
dicted for the latter before ac- 
quitted of the former, and then 
be acquitted of the former, he 
may plead it in bar to indict- 
ment for the latter. 611, 612. 
II. 224, 254, 255 

Breach of priſon carries a pre- 
ſumption of guilt, and is a fe- 
lony ſuper- added to the former. 
Ii 


Vide Efcape, Evidence, Indik⸗ 


ment, Reltue. 


Thorpe C. J. adjudged to death 
for it. 2625 263 
Buüggerp. 


A TaBLE of the Principal Matters 


Buggery. 


Buggery with man or beaſt, prin- 


cipal ouſted of clergy by 25 H. 8. 


revived by 5 EIiz. acceſſaries 
before and after within it. Page 
| | 669 


Debet eſſe penetratio. 628, 629 


Emiſſio, evidence of penetration. 

| 5628 
Minima penetratio makes the 
crime abſque emi ſſione. tb. 
Woman may be guilty with a beaſt 
Within this 4x. 669 
If committed on one of age of diſ- 


cretion, both felons; otherwiſe | 


only the agent. 670 | 
All preſent and aſſiſting, princi- | 
= ps 


Burglary. 


Watching at lane's end a preſence, 
and makes party a principal. 

4395 534, 555, 563 
e 


Flamſecken explained. 
In a vulgar acceptation how bur- 
gilary underſtood. 
Diviſion and deſcription of legal 

burglary. 


How indictment muſt be. tb. 
W hen it ſhall be faid night. 550, 
| | 551 


Both breaking and entring 
be in the night, and a felony 
dione or intended. 551,555,559 


But if hole broke one night, with 


intent to enter another, and 
they come the next night, and 
commit felony thro the hole, 
burglary. 551 
Antiently barely coming with in- 
tent to commit it, capital. 70. 
Diſtinction between breaking in 
law and fact, 551, 552 
4 


Servant in the night draws the 


548 | 


549. II. 360, 361 | 
It mult be in the night. 549, 50 


muſt 
lodger to ſteal his goods, bur- 


A bare breaking in law not ſuf- 

ficient to make a burglary. 
Page 551,552 
What an actual breaking. 552 
Burglary by fraudulent pretences, 
and where it may be without 

actual breaking, 552, 553 


Whether going down a chimney 


to ſteal, be burglary. 532 
Servant in the night opens a door 
and lets in a thief to rob his 
maſter, burglary in both. 553 
4. enters by an open door, Gc. 
and then unlatcheth a chamber- 
_ door to ſteal, burglary. 7b. 


If a thief be lodged in an inn, and 


in the night ſteal goods, and go 
away, or if he enter ſecretly in 
the day, and ſtay till night, and 
then ſteal and go away, not 
burglary; contra, if he open an 
inner chamber-door and ſteal. 

7” — Ib. 


latch of a ſtair-foot-door, and 
enter's his maſter's chamber to 
murder him, burglary. 554 
Whether opening door to go our, 
be burglary. 5 ib. 
Whether, if door of the chamber 
of a lodger in an inn be latch- 
ed, and the lodger in the night | 
open his own door and ſteal 
goods in the houſe, be bur- 
glary. 10. 
But if he open chamber of another 


glary. 8 tb. 
It muſt in that caſe be ſuppoſed 
of the manſion-houſe of the 
inn-Keeper. 554, 557 


Entring per oftia aperta, break- 


ing a cheſt and ſtealing, not 
burglary, becauſe cheſt not part 
of houſe; contra of a ſtudy, 
counting-houſe or ſhop, tho none 
uſually lodged in the ſtudy, Oc. 
5 | quare 


— — 


containd in the Two PARTS. 


gere of a cup- board or coun- 
ter fixed to the houſe. Page 


55452 555 
; 4. with intent to 100 PB. breaks a 


hole in his houſe, B. for fear | 


throws out his moncy, A. takes 


it and carries it away, ry 


burglary. 
Where putting hand, hook or viſtol 


within Winde, burglary. 553, | 


335 


But whether ſhooting without , I 


and bullet coming in be an en- 
try, to make it burglary. 555 
A. ſends infant of ſeven years in 


at window, who ſteals and de- 
livers goods to 4. burglary in 
who made the | 
555, 556 | 
Clearly not, if thief come over 
preſence, and by his coercion | 
- commits burglary, tho ſhe ſhall | 


A. tho child, 
entry, be excuſed. 
So in husband, where wife in his 


| be acquitted. 556 


Ho indictment ought to be for | 
breaking and entring a church. 7b. 


May be committed of a houſe, 
tho all perſons out. 7b. 
So, if one have two houſes, and 


live in them alternately. 75. 


A chamber in a college or inn of 
court, a manſion-houſe. 522, 


527, 528, 556 


Muſt be laid an mamſionalem, 


and not domum. 550 
How indictment laid for breaking 
lodgings of a ſcrvant of the king 
at Nite hall. 522, 523 
Whether it can be committed of 


a lodger's chamber in houſe of 


another, and whoſe manſion- 
houſe it ſhall be ſuppoſed. 556 
If ſervant's lodging be broke o- 
pen, whoſe manſion-houſe it 
ſhall be ſuppoſed. 557 


A tent or booth not a manſion- | 


houſe, therefore provided for by 
ſtatute. b. 
Vol. II. 


A ſhop is parcel of a manſion- 
houſe. Page 557 

A. demiſes to N. a ſhop parcel of 
his houſe, burglary may be 


committed 911 it, if leſſee or ſer- 


vants ever lodge there; contra, 
if they only work there. 5575 
558 

Where out- buildings, as barns, 
c. are parcel of manſion- 
houſe, and burglary may be 
committed of them, or not. 5 58, 


559,567 
Burglary, how antiently defined. 


559 
Whether breaking wall about 
houſe or gate thereof, and en- 


tring per oftia aperta, be bur- 
glary. 1b. 


Wall of the court. = Þ; 
Muſt be proved to be ed inten- 
tione to commit ſome felony, 
not ad cerberandium, tho kil- 
ling may be the conſequence. 

| | 561 | 


Tho intent not accompliſhed, yet 


burglary, and fo differs from 
. robbery. "61; 563: 
Intention muſt be of a felony by 
common law, and not e 
made by flaute. 562 
Breaking houſe with intent to com- 
mit a rape, tho per aſcuns no 
burglary, yet otherwiſe. 7. 
In burglary thoſe without aſſiſting, 
ouſted of clergy. II. 359 
Simple burglary, 1. When any 
one in the houſe, and put in 
fear. 2. Where none put in 
fear, or none in the houſe. 
II. 360 
Principals ouſted of clergy in for- 
mer by 1 E. 6. and in latter by 
18 Elig. 549,555, 562. II. 360, 
361 


5 T Acceſſary 


A TABLE of the Principal Marters 


Acceſſary before not ouſt | till late | 


act ]. II. Page 361, 363 


46 5 7. & M. extends not to | 


burglary o at large. 564 


Of ſpecial 02 impꝛoper burgla- 


les, 62 larciny from, oz rob- | 


Ling of houſcs. 


———Kobbing one in his dwel⸗ 


ling-houſe, the owner, &c. | 


therein, and put in fear. 


In what caſes, (as cerdifts, con- 
 Fefſion, feanding mite, chat- 
_ /erge ultra 7zventy, and not di- 


rectly anſwering) clergy taken 
away. 518, 548, 562. 
Acceſſaries before in all caſes a- 


foreſaid oult on indictment, in | 


What caſes only in appeal. 521, 
$02, 563. 

23% 2511.8. G. 
require ſtealing as well as 
breaking. 563. II. 352, 391 


Expoſition on 25 H. 8. as to ouſt- 
ing clergy in a forein county, 
revived by 5 & 6 E. 6. and | 

$18, 519, 536. 

II. 341, 348, 351, 352 | 


now in force. 


In 23 H. 8. a ſaving for clerks, 
but by 1 E. 6. equally exempt 
With others. 517 70 521 
Clergy allowd to one attaint. Ak 
11.31 


Va firanger only be in the houſe | 
IL 352, 353 | 


clergy allowd. 


Bicatking a Houſe by day or 


night with intent to ſteal, 
any one being therein and put 
in fear. 


In what caſes principal ouſt by 
1 Z. 6. both in appeals and in- 
dictments. 520, II. 353, 360, 


IL 351 | In cafe of breaking a houſe in the 


II. 362 


361 | 


Wherc in a forein county by 5 6 
6 E. 6. II. Page 353, 360, 361 
Acceſſaries before outted. 562, 
563. II. 362 | 


If breaking be in the night, ſuch 


breaking muſt amount to bur- 
glary, and then it ouſts clergy, 
if it be with a putting in fear, 
tho no robbery. II. 35 
It requires an actual breaking, 
and an entry, to commit a 2 
lony, and ſo laid in indictment, 


and alſo a putting in fear. 548, 


If it be in the day, it muſt be fab 
a breaking, as hath an actual 
robbery joind with it, to ouſt 
clergy. „„ 


day, committing a robbery 
therein, and putting in fear, tho 
one only enters, others preſent 1 
and alliſting, ouſted of clergy. 


II. 359 


Robbing any perlon in n his dwel⸗ | 
ling-houſe, the owner, &c. be- 
ing in any part of the houſe, 
02 within its pꝛecincts fleep- 

ing 02 waking, tho there be 
no putting in fear, and this 
extends to booths in fairs, 


Principal ouſt by 5 C 6F.6. on 
conviction only, [but by late 
act in other caſes |. 520 

Acceſſaries before, where a rob- 
bery committed, and any per- 
fon within the houſe put in fear, 
ouſt by 4 & 5 T. & ML. but 
not without robbery. 521, 548. 

II. 355, 360, 3617, 362 

Actual breaking, ſuch as would 
make a burglary, and taking 
required, but not putting iu 
fear. 526, 527, 548. II. 354, 


355, 362 
How 


containd in the Iwo PART 8. 


How :ndifiment muſt be laid. 

II. Page 354 
A thief coming into the houſe by 
doors open, breaks a chamber- 
door or counter, and takes 


goods, a breaking within this | 


a, whether breaking a cheſt | 
not fixed to the freehold be ſo. 
7 523, 524, 526, 527 
| One coming to a tavern ſtole a 
cup brought him to drink in, 


the owner, Gc. being in the Il 


| houſe, was ouſted of his — 
on this a, quere. 


Robbing a ſhop in V eftmi. fer. 
Hall not within 5 C6 E. 6. to 


be ouſted of clergy. 5 24, 525 | 


Where a ſervant ſhall be ſaid to 
break the houſe, or not. II. 3 54, 


| > 
A ſtranger only being i in the houſe, 


clergy not ouſted. II. 355 Þ 


To what caſes it extends. _ tb. 


It extends to appeal, as well as | 


indictment. + BO 
Whether, on this ſtatute, he that 
enters only be ouſted of clergy. 


II. 359 


Robbery to the value of 55. out | 
ok any dwelling⸗houſe, o2 out- 


hotiſe thereto belonging, tho 


none in the houſe. 


Principal ouſt by 39 Eliz. 524,525 
Accellaries befare not [till late ſta- 


mite: 1.37 = 
Burning ol houſes. Vide 


To What caſes 39 B/iz. extends. 

528. II. 357 
If none in the houſe, or it was in 
the night, or he ſtole , but 
broke not the houſe, party ſhall 
be convict of {imple larciny, 
but not on the ſtatute, II. 356 


Perſons aſliiting without, but not | 


entrivg, ſhall have clergy. 526, 


5377 563. 


An actual breaking, ſuch as woold 
make a burglary in the night, 
and a takivg required. Page 


510, 727 548 IL. 356, 357 


4 & 5 7. & M. extends not to 
acceſſarics in any offenſe wade 


Entring by the door open, 8 „ 


breaking open a cheſt and ſteal- 
ing g00 ds to the value of 5 x. 
not ouſted by this ſtatute, nor 

5 6E. s. II. 357 

Entring by 8 doors open, 
and breaking open, unlocking 
or unlatching an inward door, 
and ſtealipg goods 0 5 F. ouſt- 
ed of clergy on this act. 0. 


One breaking open a houſe by 
day, gone being therein, and 


alſo breaking open a chamber- 
door and a cheſt, took out 
goods to 5. and laid them on 
the floor, and before he could 
carry them out of the houſe, 
was taken, ouſted of clergy. 


II. 358 


Chamber in an inn of court W- 


mus maiifuonalis within this 
Al. . 


What breaking will bring party 


within 5 8 6 E. 6. En. 
which will not = AKE a burglary. 


527, 
Burning in the hand. Vide 


Ciergy, 


Arſon, 


Canon 


* 4 
qe * 
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Canon Law, Vide Laws. 


Capias, Vide Outlaw, Pro- 


cels. 


Certiozari. 


Riminal cauſes not 1 


as indictments of riots com- 


mitted in J/a/es, may be re- 


moved by certiorari into BE. R. 


and when iſſue joined, it may be 


tried in next Eugliſb county, as 
well as in a 4% minus. Page 


157 


Whether it then into I ales on in- 


dictment of treaſon cr felony, 


and for what ſpecial purpoſes, | 


but not for trial of the fact, but 


it ſhall be ſent down by u⁰tti- 


11::15 according to 6 H. 8. 158 | 
A felony or treaſon committed in 


Purham, a certiorari lies to 
remove it into B. R. out of | 
Durham, aud to whom it is to 
| chancery, and deliverd over to 


be directed. | 1 tb. 


But if party plead nor guilty, it 
hall be ſent down thither to | 
be tried. „ 
Indictment of treaſon or felony 


removed out of county by cer- 


_ ttorart, and party pleading, re- | 


cord ſent down by nit prins to 


be tried; judge of niſs prius | 


may on that record and to 


trial, judgment and execution, | 


as juſtices of gaoFdelivery, by 


14 U. 6. II. 41 


6 H. 8. extends to all juſtices, as 
well of gao-delivery, as of the 
peace, and enables B. R. to 
ſend to them the record itſelf, 
and by ſpecial mandate to com- 
mand them to proceed to trial 
and judgment on ſuch iſſue join- 


4 


ed, as they may cowitiand 3 ju- 
ſtices, before whom indictment 
taken, to proceed, if no iſſue 
joined. II. Page 41 
Appeal taken before coroner, cer- 
tiorari how to be directed. 
II. 67 

fa a certiorari iſſue to remove re. 
cord, and habeas corpus the 
body, yet in felony, tho they 
be returned and filed, court 
may remand him and record 
by 6 H. 8. but in other caſes 
record cannot be remanded, but 


| they muſt proceed in F. K. 


1 
But if body removed by habeas 


corpus, and record by certiorari, 
and the record not filed, tho 
return of habeas corpus be fi- 
led, a procedendo may iſſue. 1b. 
If cauſe and body be removed 
into chancery by habeas cor puis 
and certiorari returnable there, 
they may be ſent into B. R. it 
body only be returned with 
cauſes by habeas corpus into 


B. R. they may determine the 

return, and either by proce- 
dendo remand or grant a cer- 
riorari to certify record, and 
thereon commit or bail. II. 147, 
148 

Where . R. either on indict- 
ment taken before them, or re- 
moved thither by certiorari, 
may iſſue cap. and exigent into 
any county. II. 198 
Barely on return of outlawry on 
certiorari without exigent in- 
dorſed and returned together 
with certiorari, no writ of eſ- 
cheat lies for the lord. II. 206 
But if certiorari directed to ſhe-. 
riff and coroners, and exigent 
be extant in court, and they re- 
turn 


bs containd itt the 1wo PARTS. 


turn this outlawry, poſlibly this 
may be a ſufficient warrant to 
enter it on record, as a return 
on the ex/gent. II. Page 206, 
207 
Certiorari to coroners to remove 
outlawry after partys death, 
not grantable. II. 207 
For what purpoſes B. R. iſſues 
writs of certiorari. II. 210 


With writ of error, guod Coram | 
robin reſide, formerly went a 


 Certiorart. tb. 


Habeas corpus removes the body, 
certiorari the record; court on | 


return of former cannot give 
any judgment, or proceed on 
record of inditmeit without 
record removed by the latter, 
but proceedings ſtand in ſame 
force they did, tho return be 
adjudged inſufficient, and party 


inlarged; and court Ie lber may 


iſſue new proceſs on indictment, 


tho contra on habeas corpus in 


civil cauſes, for therein it is a 


Certiorari's to remove indictments 


before juſtices of peace by 21 
Zac. to be deliverd at quarter- 


ſeſſions in open court; recogni- 


zance in what penalty, and 


with what condition to be en- 
tred into, otherwiſe not a u- 
perſedeas. II. 211 


= By whom certiorari to be ſigned. 
1b. 


To whom to be directed, where 
it jſſues to remove indictment 
taken before juſtices of a coun- 
ty palatine, or the mayor of 


cinque ports. 335 


If they return privilege of county 
palatine or cinque ports, it ſnall 
not be allo wd, but an j cer- 
7iorari-illue, with a precept to 


procuce their charters, where- 
Vol. II. 


by ſuch exemption is dad 


II. Page 212 


Delivery of it doth not hinder ta- 
king an indictment after. 10. 


ö Indietments taken after 7e/e of cer- 


#10rari, and before or after de- 
livery thereof, ought to be rc- 
moved; and if court below pro- 
ceed afterwards, proceedings 


void; and juſtices belowy in con- 


tempt, whether they proceed 
at ſame ſeſſions, or private fe- 
ſions after. 1.212; 315 
Certiorari to remove all indict= 
ments againſt 4. and B. removes 
all indictments wherein 4. and 
B. are indicted, either alone, ot 
together with any other. II. 212 


Where one indictment is againſt 
divers men, and the offenſes aræ 
ſeveral, as in caſe of indictment 
againſt divers perſons for keep- 
ing feveral diſorderly houſes, a 


certiorari removes it only as 


to thoſe named in it; and as to 


the others record remains e- 
ſuperſedeas. TE 210, 11 


low; but contra, if juſtices pts 


be made of that delivery. II. 214 


If divers be indicted, and one ten- 


der ſecurity for coſts, it is ſuf- 
ficient. - fl. 212,213 


If indictment be at private ſeſſions, 
it ought to be deliverd into 
quarter- ſeſſions, but delivery of 


certiorari at private ſeſſions lo- 
ſeth hands of juſticcs, tho al- 
lowance of writ and tender of 
ſccurity muſt be by ſtatute at 
quarter-ſeſſions. II. 212, 213 


Feme covert not within 21 ac. 7 


find ſureties. II. 2r3 
If certiorari ought to be allou d, 
proceedings of juſtices afler c- 
ram nom judice. 8 

5 U Removal 


manus ſuas proprias deliver 
the bill into court againſt them 


all, as they may, and a record 
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Removal of indictment of force- 
able entry by proſccutor, not 
within 21 Zac. 


ſeſſions of the peace, and reſtt- 
tution awarded, and after ſeſ- 


ſions, and before reſtitution ac- ö 
tually made, a certiorari de- 


liverd to one juſtice of peace; 


before 21 7ac. it cloſed up their 
hands, and no reſtitution was a- 
warded, but juſtice made a /#- | 


| perſedeas thereon; and the ſame 
law now remains on indictments 
of forceably entry found at pri- 
vate ſeſſions. "TD 
Difference between writ of error 


and certiorari, as to ſuperſe- | 


ding procceding. 7b. 
| Certiorari a ſuperſedeas from the 
delivery thereof for ever, un- 
leſs a procedendo iſſue. tb. 


In what caſes variance between 


certiorari and record cauſeth 
record not to be removed. 


II. 214, 215 
Tho judicial proceedings void af- 


ter certiorari deliverd, whe- 
ther miniſterial be ſo. 
Record not removed before re- 


n. V 
After certiorari ils and deli- 


verd, and before record re- 
moved, inferior judge may be 


enabled to proceed by proce- 


dendo or  ſuperſedeas out of 


B. R. 1b. 


Record removed and filed, at 
common law no procedends 
could be granted, nor record 


. remitted; but contra by 6 H. 8. 


tb. 
Difference between certiorari in 


B. N. and chancery: In B. R. 


record itſelf is removed, and 


what remains below is but a 
ſcroll; but usually in chancery, 


1 


II. Page 213 
Indictment of forceable entry at | 


IL 213 


II. 215 


— 


if certiorari be returnable there, 
tenor of record only is re- 
moved; and if tenor of record 
of indiment, attainder or con- 
viction be removed by certio- 
rarti into chancery, and thence 
ſent by ittimus into B. R. 
they cannot thereon proceed to 
judgment or execution. II. Page 

"515 


Vide Habeas Tomes. 


Challenge. 


| Challenge for want of freehold al- 
lowd in treaſons, miſprifions of 
treaſon, and murders by ſtat. 
283 
One outlawd in treſpaſs, neither 
lawful juryman, nor indictor i in 
felony or reaſon. 303. II. 1555 
7 

Whether father or ſon, or adver- 
ſary in a uit, be a law ful jury- 


man,. th, - 
Jurors to be freemen, regularly 

freeholders. i 
Legalee, 7. e. Without any juſt ex- 

ception. ; . 


Diviſion and ſubdiviſ ion of chal- 
lenges. II. 267 
By common law, if one outlawd 
of felony, Ge. brought error 
on outlawry, and allignd error 


in fact, whereon iſſue was 
joind, he ſhould not challenge 
peremptorily. _ ib, 


Like law, if he had pleaded any 
forein plea i in bar or abatemen. 
10. 


But if one had been indicted or 


appeald of treaſon or 8 
and had pleaded not guilty, o 
any other matter of fact tr ble 
by fame jury, and picaded over 
to the felony, he might have 
challenged 


containd in the Two PARTS. 


_ challenged peremptorily any ju- 


rors under the number of three 
whole juries. II. Page 267, 
1 1 f 
If twenty indicted for ſame offenſe 
by one indictment, every pri- 


ſoner allowd his challenge of | 


thirty-five. II. 268 


IF but one behire fac. awarded to 


try them, perſons challenged 


by any one drawn againſt all. | 
| II. 263, 268 
priſoner chal- 
lenge above thirty-five, and in- 


But in treaſon, if 


fiſt on it, and will not leave 
his challenge, it amounts to 271 


dicit, and judgment of death | 
II. 268 
By 22 H. S. none arraigned for | 
petit treaſon, murder or felony, 
ſhall peremptorily challenge a- 


ſhall be given. 


bove twenty. 11. 269 
In high and petit treaſon chal- 
lenge of thirty-five now al- 


lowd, becauſe 1 & 2 2. G M. 
reſtores trial of petit treaſon to 


the courſe of the common law. 


II. 269, 339 


In petit treaſon, if party chal- 


lenge thirty-ſix peremptorily, he 


| ſhall have judgment of penance, 


as well in appeals as indict- 
ments, and in caſe of women | 


as well as men, II. 399, 400 


Ade ouſting clergy, in caſe of 


challenging above twenty, im- 
port, that by ſuch challenge 
party ſhould be convict; but 


yet if he challenge above twen- 


ty, he ſhall not have judgment 
of death, but only his chal- 
lenge ſhall be over- ruled, and 


jurors ſhall be ſworn, II. 269, 
2795339, 34) | 


If priſoner challenge fix of the ju- 


rors for cauſe, ard cauſes be | 


found inſuthcient, and the ſix are 


R_ 


ſworn, whereby inqueſt re- 
mains pro defectu juratorum , 

a rales granted, and jury appear, 
the priloner may challenge pe- 
remptorily any of the ſix; but 
if it happen, that a new cauſe 
of challenge intervene after for- 
mer fwearing, and he challenge 
for cauſe, he muſt ſhew the 
cauſe happend after former 
ſwearing. II. Page 270, 274 
If priſoner on firſt pannel chal- 
lenge fifteen peremptorily, and 
then jury remains Ge default of 
jurors, and a aiftrineas with 
forty rales is granted, be ſhall 
challenge peremptorily no more 
than will fill up his number. 
| II. 270 


The ſeveral kinds of challenges 


for cauſe. 11. 271 
No principal challenge either to 
array or poll, that ſheriff or 
juror is of &ng's livery, but he 
muſt conclude to the favour. 
| | 1-78 
of 
felony, tho indictors ought to 
be Engliſh, yet by 28 E. z. 
trial ſhall be per medieraten 
lingue, fave in felony by E- 
— a Tl 
This ſtature extends as well to fe- 
lonies made after as before. 7b. 
Extends not to trial of aliens for 
treaſon. *- Its 
If alien indicted of felony plead 
not puilty, and a common jury 
be returned, if he furmiſe not 
his being an alien before any 
of jury ſworn, he hath loſt that 
advantage; but it he ſurmiſe it, 
he may challenge the array for 
that cauſe, and thereon a new 
_cenre fac. ſhall iſſue, or award 
be made of a jury de medietate 
{i:i911e ; but more proper to ſur- 
mile 


If alien be indicted or appeald 
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miſe it on plea pleaded. II. 
3 | Page 272 
In treaſon or felony, whereto pri- 
ſoner pleads not guilty, at com- 
mon law four hundreders ought 
to be returned, 
35 H. 8. requiring ſix hundreders 


and 27 Elis. requiring only | 


two in perſonal actions, extend 


not to trials on indictments of 
_ treaſon or felony. . 
frechold. 
Where priſoner challengeth for 
indictments for felony or _ 8 

53 


Vet never any challenge for de- 
fault of hundreders on trial of 


ſon. | E 
By 33 V. 8. for treaſon or felony 
committed in &ing's houſhold, 
all challenges, ſave for malice, 

ouſted. „ ö 


he have a freehold of 40s. per 


ann. above all charges, if he 

be challenged, and by con- | 
ſtruction it muſt be land in ſame | 

„ 16. $74, 273 

He muſt not only be ſeiſed there- | 

of at time of pannel made, but | 

when he comes to be ſworn; | 

_ elſe may be challenged. II. 273 | 

27 Eliz. hath raiſed it to 4%. per | 

ann; yet that extends only to 


county. 


iſſue joind in B. R. C. B. and 


Exchequer, and juſtices of aſ- 


ſiſe, and not to juſtices of gaol- 
delivery, oyer and terminer, or 
the peace; but theſe trials 


ſtand as they did by 2 H. 5. 


N th. 
By ſtatute defectus annui cenſus 
no challenge as to aliens, but 
yet remains a good challenge 
to the other half, who are de- 
nizens. II. 274 
By ſtatute, on trials of felonies in 
cities or boroughs, a citizen or 


iS 


IL 272 


: ib. 
By 2 H. 5. none to be jurymen on | 
trial of capital felony, unleſs 


— 


burghcr worth 40 J. perſonal 
eſtate may paſs, tho he hath no 
freehold ; but Knights or Eſqrs. 
living there, not within this pro- 
viſion. II. Page 274 
33 H. 6. of indictments of perſons 
living in Lancaſhire, extends 
not to trials. e A 
By ſtatute challenge allowd of 
any perſon living in the ſtews 
of Southwark, tho of ſufficient 
tb. 


cauſe, he ought to ſhew it pre- 
ſently ; muſt thew all his cauſes 
together. 1h. 
If in trial of indictment of felony 
eleven be ſworn, and the twelftn 
challenged, whereby inqueſt re- 
mains, Gc. and a diftringas 
with a Zales iiſues, and jurors 
appear, ing ſhall not challenge 
any of the eleven ſworn, ſave 
for cauſe happend ſince their 
ſwearing; if it happen before, 
tho not known till after, it 
ſhall not be allowd; jurors to 
be called, as they happen in 
the pannel. „ 
Same law for challenge by priſo- 
U © 5-5: ob; 
Of trial of a challenge for cauſe 
made to the poll. II. 274, 275 
If a juror be challenged before any 
juror ſworn, by whom, and 
how challenge tried, and by 
whom the next and the reſt of 
the challenges tried, tb. 
If plaintiff challenge ten, and pri- 
ſoner one, how challenge tricd. 
„ VV»P BR RIS 
If fix ſworn, and reſt challenged, 
by whom challenges tried. 70. 
In diſcretion of court, by whom 
array to be tried. 1b. 


In 


8 


containd in the I wo PARTS. 


In trial of peers no challenge al- | 
II. Page 275 | 
Tho king pardons an infamous | 


lowd. 


man, he ſhall not be a jury- 
man. 3 II. 278 
Priſoners to challenge jurors be- 
fore they are ſworn. II. 293 
If juryman, before he be ſworn, 


take information of the caſe, it 


is cauſe of MY II. 3o6 


In petit treaſon, 1 


5 lenge above thirty-five, he by 


that ſtatute ſhould have had his 


clergy, being caſus omiſſus, 
but clergy now ouſted by 4 & 
CCC 


In inqueſts of office, no challenges. 


T2 1.378 
Vide Jury, Mute. 


Cbhantery. 


As to Engliſh proceedings, is no 


court of record, but proceſſes 


under great ſeal in order there- 


to are matters of record. 649 


By virtue of order made for com- 
mitment of one, till he enter | 
into bond, Oc. warden of fleet 
may juſtify impriſonment of 


party. „„ 
Chancellor hath no power to pro- 


ceed in eriminal cauſes. II. 147 
Habeas corpus ad faciendum & 
recipiendum, iſſued by chancel- 
lor to remove perſons arreſted. 


in civil cafes, unwarranted by 


law, and as to perſons in ex- 


ecution, prohibited by ſtatute. 
N „ ID $49 
For habeas corpus ad ſubjiciendum 


iſſuing out of chancery. Vide 


_ Habeas Cozpus. 
For Certiorari. Vide Certiozari. 
, Vol. IL 


- Wy 4 P. M. 
reſtores peremptory challenge 
of thirty-five; if priſoner chal- | 


In 


— 


Cheats. 


Receiving money by falſe tokens 
- puniſhable at common Jaw, or 
by ſtatute. Page 506 
One maiming himſelf for a colour 
to beg, how puniſhed. 412 
Civil ſubjetion. Vide Cover- 
ture, Ring, Maſter, and Ser- 


vant, Parent and Child. 


Civil Law, Vide Laws, 


Clergy. | 


A relaxation of the ſeverity of 
judgment of law, 317 


| In manſlaughter committed by 


husband and wife, formerly he 
had clergy, but ſhe not. 46 
In ſome treaſons antiently allowed. 
181, 185, 186. II. 326 70 329 
But never in treaſons touching 
king's perſon. 223, 517. II. 330, 
5 . 
petit treaſon aud murder, in 
What caſes, as verdict, Gc. ta- 
ken away, both in appeals and 
indictments, from principal and 
acceſſary bef.re, not after. 382, 
450, 466. II. 129, 336 70 
| 343, 344 
By 1 Fac. of ſtabbing, he 1153 
ſtabs only ouſted, and in what 
caſes, both in appeals and in- 
dictments, but in all other caſes 
of manſlaughter allowd. 468. 
TT "oi 
If he, that actually gave the ſtroke, 
be indicted as preſent and aſ- 
liſting to another ſuppoſed o 
have given it, and be convict, 
on ſuch indictment he ſhall have 
his clergy ; contra in murder. 


1 344, 345 
5X nowingly 
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Knowingly aiding and cumforting 
a jeſuit out of hold, ouſted. 
Page 336, 688 
Servants embezz/ling their ma- 
ſters goods formerly had cler- 
JJV 
Clergy allowd till 25 E. 3. pro 
clero, in all treaſons and felonies 
not touching king himſelf, ſave 


in two felonies, 272. inſtdiatio | 


wiarum & dep:pulatio agrorum 
G arſon, elergy allowd in for- 


19855 by 4 H. 4. 517. II. 328, 


332, 3335 33% 346 
clero made Hillary 


25 E. 3. pro 
II. 330 


in ſame year. 


Indictment and evidence muſt both 


bring caſe within at ouſting 
clergy, otherwiſe allowd. 517, 


525, 526, 535. II. 336 | 


If felony be ſo laid, as to come 
within act, yet if evidence 


come not up to it, where pri- 


 ſoner is to be found guilty only 
of {imple felony. II. 336 


Robbing in or near the highway, 


whether on appeal or indict- 
ment, and in what caſes, as 
verdict, (5c. ouſted of clergy. 


517, 518, 519, 535. II. 348 | 


5 70 351 
Acceſlaries before, not after, ouſt- 
ed | 519. II. 350 


Indictment, in ce prope, ſufficient 
to aſcertain clergy. 535 
Where acceſlary before ouſted of 
clergy, a fortiori principal. 


522. II. 346, 347 | 


Horſe-ſtealing, principal and ac- 


ceſſaries before and after ouſt in 
all caſes. 5 28, 5 29. II. 364, 305 | 


Larciny from the perſon, clam 
ſecrete, principal ouſted, but 
not acceſſaries; if under 12 9. it 
remains petit larciny. 529. 


4 


l 


6— 


Acts ouſting clergy alter not the 
offenſe, but ouſt clergy where 
offenſe capital, as in grand lar- 

ein. Page 33 

Voluntary eſcape, reſcue and 

breach of priſon within clergy, 

tho principal felony not. 599, 

25 5 607, 612 

Rape, principal ouſt, but not ac- 

ceſſaries b:fore or after. 633. 

| 3 J II. 345 

Formerly priſoner ſtanding mute, 

br not directly anſwering, had 

his cler. II. 345 

 Forceably carrying away women 

and marrying them, principals 
and acceſſaries before, ouſted. 
5 5 661 

Whether receiver being made 
principal by ſtatute, be ouſted. 

M's ouſting clergy from 24 Apr. 

I H. 8. repealed by 1 E. 6. 
ſave in caſes excepted, which 
ee. 667, 79 

Forging a deed after former con- 
vittion and judgment, ouſted. 

„„ ys 682, 686 
Clergy allowd without ſpecial 
| Words to ouſt it. 704. 11.334, 

"TR AY 

Reſtored to grand larciny = 

_ mitted within king's palace, 
tho party convict by 33 H. 8. 

he „ II. 7 

And to breaking king's houſe with 
intent to ſteal, tho arraigned 
according to that aff, 7b. 

In all crimes within 28 Fl. 8. for 
trial of treaſons, &c. done on 
the ſea, clergy allowd, fave in 

treaſon, piracy and _ 

„17 

Juſtices of ii prius may allow 

clergy to a convict of man- 


II. 365 


laughter. IL 41 
What 


containd in the Two PARTS. 


What words in indictment of mur- 


der ouſt clergy. II. Page 1 29, 
187, 344 


By 8 & 18 Eliz. clergy diſchar- | 


ges all offenſes precedent within, 
but not without clergy. II. 254, 


By 18 Eliz. burning in 
ſubſlituted in lieu of delivery to 
the ordinary. 15. 
As to afts ouſting clergy in caſe 
of challenging above twenty, 


party ſhall not have judgment | 


of death, his challenge only 
over-ruled. II. 270 


: If judgment of peine fort & dure 


be given, yet if offenſe within 
_ clergy, clergy allowd. II. 3 20, 


380 


Judge ought to allow it, (tho 
ſtrictly priſoner ought to pray 
it), and prays it 


Antiently clergy 
low d on arraignment of priſo- 
ner, now rarely done but on 
conviction or ſtanding mute. 
of exemption from 


Claim by clergy 


ſecular juriſdiction growing in- 


_ tolerable, how they were a- 
| bridged therein. II. 325 
In civil ſuits had no exemption, 
ſave by ſpecial ag, from arreſt, 
by cap. on ſtat. merchant. II. 
. 325 
If on diftringas one was returned 


laicum feodum, proceſs iſſued to 
biſnop to bring him in. ib. 
In caſes criminal, not capital, as 
treſpaſs, petit larciny, &c. pri- 
vilegium Cclericale not allowd. 
„ , 
By canon laws nuns were exempt 
from temporal juriſdiction, but 


whether by common law; o- 


387, 388 
the hand, 


If 


not. II. 3215, 


378, 379, 391 
prayd and al-. 


II. 323, 377, 378 | 


ther women had no privilege of 
clergy, but by ſtatute ſhall be 
burnt in the hand. II. Page 
320, 328, 371,372 
Ordinary but a miniſter; king's 
courts judges of allowance or 
diſallowance of clergy and pur- 
gation. II. 3 28, 380, 381 
In what caſes they would b 
deliver clerk to the ordinary 
 abſque purgatione. II. 328, 329 
If ordinary admitted him in 
ſuch caſes to his purgation, he 
was finable, and party deliverd 
by ſuch purgation recommitted 
to priſon, II. 329 
clerk had his clergy, and was 
generally deliverd to the ordi- 
nary, he might admit him to 
make his purgation, and on „g- 
 nificavit into chancery a writ 
iſſued to ſheriff to deliver to 
party his goods and chattels 
ſeiſed, nift fugam fecerit ed oc- 
ca ſione. 4 ib. 
Where new felony made by ſta- 
tute, clergy incident thereto. 
JJ “ 
Clergy allowd before 25 E. z. 
in treaſon for counterfeiting the 
ſeal and coin. II. 331,332 
In all treaſons, whether declared 
by 25 E. 3. de proditionibus, or 
made ſince, clergy ouſted, II. 
e 332 
Clergy allowd in ſacrilege after 


25 E. z. pro clero, but if ordi- 
clericus beneficiatus non habens 


nary refuſed the clerk, he had 
not his clergy. II. 333 
Sacrilege not ouſted at common 
law. „ 
But ouſted by 23 H. 8. 517. 
„„ II. 333, 365 

4 5 f. & M. extends not to 
it. II. 366 

A ſtatute generally enacting, that 
a crime fhall be felony with- 
out 


4 TABLE of the Principal Matters - 


out cler y, „or that offender 
ſhall ſuffer as in felony with- | 
out clergy, clergy ouſted to all | 


_ intents. Page 335 
Acts ouſting clergy conſtrued 
ſtrictly. II. 335, 371 


Clergy ouſted as to principal, not 
douſted as to acceſſary; if as to 
acceſſary before, not as to ac- 
ceſſary after; if where priſoner 
is convict by verdict, it holds 


not as to conviction by confeſ- 
ſion, nor attainder by outlawry, 


nor ſtanding mute. II. 334, 


. 35 
5 Every indictment to ouſt acceſſary 


before of his clergy on 1 & 


Where 47 ouſting clergy men- 


tions indictments, but not ap- 


peals, appellee within clergy. 

W 

Whether clerk attaint of petit 
treaſon by outlawry may claim 
his clergy, and be deliverd to 
the ordinary as a clerk attaint | 
WIE e e II. 341, 


342 


In robbery committed on a man's 
perſon, thoſe, who are preſent 


and aſſiſting as well as taker, | 


ouſted. IL 359 


How far piracy and felonies on | 


the ſea ouſted of clergy. II. 368, 


369, 370 5 


Piracy, being not taken notice of 
as felony by common law, was 
not thereby ouſted of clergy. 


II. 270 


Ba of clergy extendible 
to admiral's juriſdiction before 
28 H. 8. 


II. 270 
How much of 33 H. 8. ouſting 3 


lonies in king's houſhold of 


clergy, repeald by 1 E. 6. ib. 


— 


By ſtatute of bigamy, Mews 
ouſted of clergy, but now ſhall 
have clergy. II. Page 372 

At common law, if clerk convict 
had broke biſhop's priſon, and 
been after taken, he had loſt 
his clergy. 10. 

Clerks convict are now to be 
burnt in the hand, and diſ- 

charged. „„ uh 

By antient law priſoner, not having 
habitum & tonſuram clerica- 
lem, had not his clergy, 1h. 


Or ordinary might have refuſed 


him, if he could read. II. 372, 
373 


 Heretick convitt, a Few or Turk 
2 P. & M. muſt run malitioſe. 


II. 339» 342 | 5 
A Greek or Alien ſhall have his 


ſhall not have clergy; contra of 
one excommunticate. IL. 373 


clergy, and read in a book 2 


| his on countr 


5. | So ſhall a baſtar 4 one blind. 15 


By 4 H. 7. one not in orders, that 
hath once had his clergy, ſhall 
be burnt in the hand, and 
ball not have bis clergy again, 
burt a clerk in orders ſhall have 
his clergy a ſecond time. II. 373, 


389 
How clerks in orders ſhall prove 
themſelves ſuch. . 


None ouſted of clergy a ſecond 
time by the bare mark; if pri- 
ſoner deny himſelf to be the 
ſame perſon, that had his cler- 
gy, how tried. tb. 
Of holy orders and inferior or- 
ders 2 or clerici in minoribus. 
IL 373, 374 

Clergymen, whether principals or 
acceſlaries, have now no more 
privilege than laymen, fave that 
they are not burnt in the hand; 
but quære, whether, if attaint 
by outlawry, they ſhall have 
more 


containd in the Two PARTS. 


more privilege than laymen. 
II. 
389 
'Tis a miſtake, that if a clerk in 
orders challenge above twenty, 


he ſhall loſe his clergy a ſecond 


II. 376 


time. 


By 1 E. 6. peers to have clergy, | 


but for firſt oftenſe not to be 
burnt in the hand, or put to 
ret... 5 . 
How they muſt pray their clergy ; 
how court to be aſcertained of 

their peerage. 376, 396 


This act extends not toclergy ouſt- 


ed by any ſubſequent ſtatute, 
but to what caſes. | 


„ $96; 277, 490 
Never meant that a peer ſhould 
be put to read, or burnt in the 


hand in any caſe, II. 376, | 
_ Clergy allowd to an attaint. 521: | 
3 II. 379 


Where judges may allow clergy 


under the gallows, if they go 
that way; but whether it may 


be done by juſtices of oper and | 


terminer after their ſeſſions, 
 guzre; but they may reprieve 
him, and allow him elergy at 
the next ſefllion, 7, 
If one cannot read, and non legit 


the mean time he learns to read, 
he ſhall have his clergy, II. 


| | | Os vg, 
So if judgment of death be entred 


upon non legit returned. ib. 

One abjuring after his return ſhall 

have his clergy. II. 379 
Vol. II. 


Page 3745 3755 370, 


ib. 
Whether it extends to felonies | 

within the ſame, where they 
cannot make purgation, as if 
they abjure, confeſs, or be out- 


| 


tb. | 
be | 
recorded, and court reprieve | 
him to another ſeſſions, and in | 


Approver diſavowing his appeal, 
vanquiſhd in battle or recreant, 
ſhall have his clergy. II. Page 

; : 379 

If ordinary return non legit, court 

may give him the book and 
hear him, and ſo in abſence of 
ordinary. II. 381 

Judge uſually appoints verſe the 

_ clerk ſhall read. 10. 

The entry of clergy, II. 382 

By 18 Fliz. a convict within cler- 

gqy forfeits all his goods he had 

at the time of conviction, tho 

Dur nt in the hand, 11. 388 

Yet may purchaſe and retain other 
goods, and on burning in the 
hand ſhall be reſtored to his 
lands. II. 388, 389 

If Ling pardon it, he may pur- 
chaſe and retain goods. II. 389 

After clergy and burning in the 

hand, a clerk in orders ſhall not 

be proceeded againſt by eccic- 
ſiaſtical judge to deprivation, or 
other cenſure, for it amounts to 

a a pardon. 10. 

He ſhall have ſame privilege, as 

if he had been burnt in the 

hand. i II. 389 

Plea of auterfoits convict, and 
had his clergy, as good bar as 
before 18 Elig. II. 390 

A convittion of manſlaughter, aud 

that he was a Clerk and ready 

to read, if court would have al- 
lows, a good bar to an appeal; 
tho court had called him to 
judgment, but continued him 
on a caria advifare cult. II. 
3 390 

How prayer of clergy entred. 7b. 

Where principals and acceſſaries 
before ouſted of cleray in proper 
burelary. Vide Burglary, 


1 * In 
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In hat caſes, as verdift, 8c. 


and under what circumſtances 


principals and acceſſaries be- 
fore ouſted in ſpecial or impro- 
per burglaries, or not. Vide 
ſubdiviſions under Burglary. 
Vide Felontes by — &c. 


Clerk of the Crown, Alle ant 


| Peace, 


To ay into B. R. names of 
perſons outlawd, attaint or con- 
viert. II. Page 36, 37 


Tho clerks of aſſiſe enter reſpites 
and awards of execution only | 
Whether counterſeiting farthings 


in a book of Agenda, yet regu- 


| larly are ſuppoſed to be entred 


of record, and theſe memorials 
are warrants for ſuch entries. 


Clipping, Vide Coin, 
Coin, 


coinage of England. 188 70 
210 


What ſterling imports, what the 
ſtandard of it. 188, 189, 203, 


204. 


of coin inter jura majeſtatis. 


191, 192, 204 
Franchiſes of coinage antiently 
granted by the king. 191, 192 


Where proclamation necellary to 
inhanſe or decry coin, Gc. 196, 
197, 198 

Where neceſſary. to make forein 
coin current, and what evidence 


to prove it legitimate. 197, 
198, 213, 310, 316, 327 


How impairment in weight and al- 
lay may happen, — 0 
4 


* 


Weig oht, allay, and extrinſic value | 


Payment in numero, ad atom. 
ad penſum, explaind. Page 

| 205 

Dealbare firmam expounded. 206 
Diftcrence between fo much - 
mer, and ſo much blanc. 206, 
207, 208 

Exportation of bullion, gold and 
fikzer, not felony, but cauſes a 
forfeiture. 554 70 657 


Cuunterfeiting forein coin legiti- 


mate by proclamation, treaſon. 
192, 210, 211 

Counterſeiting forein money not 
legitimate, not treaſon within 
25 E. z. but miſprition of trea- 
ſon. 210 


or balfpence be within oP E. 3. 
1b. 


| What ſhall be aid the * s coin. 
370 1 
What evidence that it 1s ſuch. 1 96, 


211, 212 


197, 213,310 


175 In what caſes the minters guilty. 


of treaſon. '213 


Ol” | Not compaſſing, but actual coun- 
A diſſertation on the coin and 


terfeiting, treaſon. 214 
Yet if many conſpire , and one 
cCounterfeits, treaſon in all. 7. 
Receiver not a principal in this 

treaſon. . 1 
Uttering counterfeit money pur- 

ſuant to agreement precedent to 

the fact, treaſon. 214 


One knowing counterfeiter, and 


uttering the falſe money at- 
ter the fact without ſuch agree- 
ment, is quaſi a receiver of 
him. ib. 
Barely uttering falſe money know- 
ingly is only a cheat, and not 
miſpriſion, but to know coun- 
terfeiter and conceal it, miſpri- 


lion, 214, 373, 375 
Knowledge 


e it ; the Two PA Krs 4 


— 


Knowledge of the fact, ad bare 


concealment ; miſpriſ jon only. 
Page 214 

Counter ſeiring the flamps barely 
[till late act], not treaſon. 7b, 
Counterſeiting coin, without ut- 
tering, treaſon. 215, 228 
Tho in another metal, and with 


a different impreſſion to elude | 


the law, treaſon... - 215 
Clipping, waſhing or impairing 


forein coin legitimate by pro- 


. clamation, treaſon by 5 FEliz. 
but no corruption of blood, or 
loſs of dower. —— 
Whether clipping, &c. king's coin 
be treaſon within 25 E. z. ma- 
terial as to judgment. ib. 


How the law ſtood with reſpect | 


to clipping, waſhing, Gc. from 
25 B. 215 70 222 


Falſifying, impairing, ſcaling or | 


lightning Ling's coin, or forein 
coin legitimate, treaſon by 18 
Eliz. but without corruption 


of blood, or loſs of dower. | 


218, 219 
What 88 neccſſary on 5 
18 Elis. againſt impairing and 
clipping forein coin to prove it 
— ͤ ttt; 


1 for clipping or impair- | 


ing, Gc. muſt purſue 5 C 18 


Elia. and how conclude. 220 
Two witneſſes not neceſlary, ei- 


ther on trial or indictment. 
221, 297, 298 

Triſh coin if baſer allay, tho king's 
coin, not current here. 221, 222 
Whether counterfeiting it be a 


ſon within 25 E. z. 211 
But clipping, Ge. Iriſh coin here, 
treaſon. 221, 222 


How counterfeiters of coin pu- 
niſh'd before 25 F. 3. and how 
ſince. 222 10 125 

Knowingly importing falfe mo- 


ney ad inſtar the 1312 coin, 


with intent to merchandize or 
pay, treaſon; by what intent to 
Ws tried. Page 225, 228, 229, 
317 

Counterfeit ing out of the realm 


triable by ſtatute in B. R. or 


before ſpecial commiſſioners; 
but otherwiſe at common law. 
225 

Importing counterfeit coin from 
Ireland, or the 1//e of man, not 


treaſon. 225, 226, 317 
"Andie ſtatutes againſt importing 
falſe money. 226, 227 


This offenſe never ſettled to be 


treaſon before 25 E. 3. which 
makes only the apporters and 
their aiders, traitors, but not 
receivers at ſecond hand. 227 
Knowingly importing falſe mo- 
ney ad inftar forcign legiti- 
mate coin, treaſon by 1G 27. 
AM. , 229. 218 


. forein coin not cur- 


rent here, a ſubſtantive miſpri- 


ſion of treaſon by 14 Elis. 228, 


37 


Command. vide Principal and 
Acceſſar v. 
Committion, | 


Juſtices of gaol-delivery fit one 


day, and forget to adjourn their 


commiſſion, or clerk to enter 
it, and a felony being done next 
day, they proceed in ſeſſions, 


and fake indictment, and give 
judgment of death, it is erro- 
nious, and record not amen- 
dable. 498, 499. II. 156* 
Where neceſſary to enter adjourn- 
ment or not; ſeſſion relates to 
firſt day and no lot ger; records 
entred as of firſt day. 499. 
II. 21, 261 
Where 
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Where proceedings of judges in 


capitals without ſtri& extent of | 
their commiſſions, or where de- | 
termind, is a great miſpriſion. | 


3 Page 498, 499 
King dies after commiſſions of 
gaol-delivery iſſued, they ſub- 


{ſt till notice. 499. II. 24, 
| quitted, or deliverd by procla- 


25 
of 


By what means commiſſion 
__ gaol-delivery determind. ib. 


Of the different kinds of ſpecial | 


commiſſions of oper and 7erm!- 
ner. II. 10 70 22 
Commiſſion pro hac vice may con- 
tinue their ſeſſion from day to 
day by adjournment. II. 24 


Superſedeas ſuſpends power of 


commiſſions, but procedendo re- 
vives it. 
Where a ſpecial new commiſſion 
determines a former general 


commiſſion pro tauto. II. 20, 


25 


Where a general and ſpecial com- 

miſſion are dated ſame day, 
VVV 
A commiſſion of one nature ſuper- 
ſedes not commiſſion of an- 
| | WR ons . „ only petit larciny, or 7 Aer 


both ſtand. 


—_ Eo. 5 
All aſſociations are commiſſions, 
„ 


Former commiſſions were deter- 


mind by new ones at common 
law. II. 401, 404 


In which caſe record and priſoner | 


were removed into B. R. who 
proceeded, where juſtices left 

off, II. 404 
By 11 H. 6. proceedings before ju- 


ſtices of peace, not diſcontinued 


by new commiſſion. II. 405 
Nor before juſtices of gaoldeli- 


very, and oper and terminer by 


1 E. 6 


"= II. 405 
Vide Admiralty, Court, 


delivery, Juſtice of Afliſe, Ju⸗ 


' 


11.25 


Gaol: | 


ſtice of Peace, King's Bench, 
Oper and Terminer. 


Commitment. 


One baild or committed not to be 
diſcharged till convict or ac- 


mation, Page 583 
Mittimus ground of felony in caſe 
ol breach of priſon. 8 
Ought to be in writing under ſcal, 
unleſs by court of record; if 
not, what the effect. 583, 584. 
e OE. II. 122 
It muſt expreſs the cauſe, and if 
felony, the ſpecies. h. 
Tho cauſe not inſerted, gaoler in 
falſe impriſonment may aver, 
that it was for felony. 584, 58 5, 
UE. Oo 0 0016-122 
Ought to be to the common gaol 
of the county; but if oftenſe 
committed; and party taken 
within a franchiſc, then to gaol 
there by ſtatute. 585. II. 123 
If it expreſs larciny above value 
or manſlaughter, tho in fact 


dendo; eſcape, felony. 609 
Sufficient, if it be generally for fe- 

lony +. 609, 610 
Antiently more committed with- 
out mittimius than with it. 


. 610 
Mittimus not of fo antient date, 
as juſtices of peace. tb. 


Tho no cauſe expreſt, ſufficient, 
that gaoler or priſoner hath a 
proper notice of offenſe, to 
make voluntary eſcape, or 
breach of priſon felony. 610. 
3 11.123 

In chancery, if order be made for 
commitment, till party enter 


into bond, &c. warden of fleet 
may 


containd in the Two Pars. 


may thereby my impriſon- 
ment. I. Page 122 


Thoſe things are regular, 278. 
cauſe, juſtice committing, date, 


cumſtances, 584, 585, 609. 
II. 123 


Sometimes juſtices ſend bailable 
priſoners not having their bail 
ready to ſome private priſon, 
as new priſon, Cc. till they 


by the judges. . 


* him. 


' Vide Arreſt, Beach of Paiſon, 


ee, L 


Computation, | 


of the year, day, and wafſt. 360 
Of the year and day, wherein to 


bring appeal. 427 


Contealment. 


Tor concealments by grand in- 
queſt. Vide Jury. 
Vide Milpziſion. 


Condition. Vide Fozkeiture. 


Vol. II. 


Proper to mention name of ju- 
ſtice, and his authority, in be- 
ginning of mittimus, tho not 
always neceſſary. II. 122 
It muſt have a certain date of the 

year and day, and an apt con-. 
cluſion. II. 122, 123 


apt concluſion, yet warrant not | 
void, that hath not all theſe cir- 


If concluſion be till further order | 
by juſtice, it binds not up hands | 
of other juſtices, quoad bailing | 
or delivering prifoner. 7b. 


can find bail, but this diſliked | 
If priſoner bailable, juſtices not 


to demand, but priſoner to ten- | | 
der it, otherwiſt juſtice me ES 


Eſcape, 1 uſtice of an 


Confeflion. 


Court not to record confeſſion of 


Infant under twenty-one, but to 
put him to plead 20 gui, or 


the fact. VDVage 24 
Voluntary confeſſion of treaſon 
before a privy counſellor, or 


_ juſtice of peace, ſufficient to ſa- 


tisty 5 & 6 E. 6. not neceſſary 
do be in court. 304 


A ſimple confeſſion is a conviction; 


but court, if crime ouſted of 


_ clergy, uſually adviſe party to 
plead. 5 


If it be but an extrajudicial con- 


feſſion, tho it be in court, as 
| where priſoner freely tells the 
fact, and demands opinion of 

: court, whether it be felony, 
tho it appear to be felony, 
court will not record his con- 

feſſion, but admit him to plead 
to felony ot guilty, II. 225, 


226 


Conſent, Vide Paincipal and 


Alceſſary. 


4 PE THOR - Vide Arreſt, Juſtice 
| of Peace, Peace⸗ officer, Ho- 


micive, Purder and Pan⸗ 


- Conffable and Yarthal. 


Zudices ordinarii of caſes within 


martial law ; their juriſdiction 
defined. | 509 


Where it is murder to execute an- 
other by martial law in time 


of a peace. 499, 500 


5 Z Neither 


inquire by inqueſt of office of 


A TABLE of the 


Principal Matters 
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Neither ſoldiers, nor mariners on 
land, or at ſea, in actual ſer- 
vice, to be capitally proceeded | 
againſt by martial law in time 
of peace. Page 500 

Leges maritime differ from mar- 


tial law; by thoſe admiral had 


juriſdiction in eapital offenſes 
; 8 on thE'Þ high ſea, 70. 


| Confiruttion, 
Tor conſtriction of grants. 


Szants. 
For conftruttion of Rarntes. Vide 


Statutes in General, 


 Conviftion. 


Where ſecond offenſe ſubje& to | 


ſeverer puniſhment than for- 


mer, there muſt be a previous | 


conviction of former. 324 
Where forging a deed after for- 


mer conviction is felony by | 


5 Elig. it muſt be conviction by 
judgment. 


gent eſcape. ”... Go 3 
What a ropes conviction thereof. 


10. 
Vide Pleas, Gerdi. 


Cozoner. 


Whether inquiſition before him of 


flight be traverſable. 363, 414, | 


415. II. 63, 64, 301 


384, 68 2 70 687 
Preſentment by grand inqueſt not 
ſufficient conviction of a negli- 


Where his inqueſt, as to flight, 


ſhall be taken for the king, be- 
fore that of petit jury. 363. 
II. 63, 154, 301 
I _ 


| 


vide 5 


Such inqueſts l quaſi inqueſts 
of office. 7" age 383. I-63, 
134, 301 

Has power to inquire of acceſla- 
+. Ties —— e, but not after. 363, 
416. II. 63, 65 
Two in a county, whether out- 
| lawry to be given by one or 
both; one may take inquiſition 
fuper viſum corporis. 417. 
II. 56 


\Tnquiſ tion de efllis A. Gc. with- 


out ſaying de quarter dillatis 
Proimè adjacen', according to 
ſtatute, inquiſition good; ſtatute 
only directory; coroner to iſſue 


| precept to conſtable to ſummon 


jury, twelve at leaſt. 416. 
II. 59, 152* 
By ſtatute to return inquiſitions 
taken by him to next gaol.deli- 
very, or B. R. 418. II. 58 
Where one is kild per infortu- 
nium, but not by man, what 
he is to inquire of. 418, 419 
One drowned in a pit, he may 
charge townſhip to ſtop it, and 
enter it in his rolls; and if not 
done before next gail. delivery; 
townſhip amerced. 422. II. 62 
If he on notice refuſe to inquire 
of one come to a violent death, 
how and before whom puniſh- 
able. 424. II. 58 


| Ought to inquire of death of one 


II. 57, 
-JIT 


dying in gaol. 432. 


7 Ou ht to hear evidence on both 


ides. 415. II. 60 
Where coroner orderd to inquire 
de noob ſuper ciſum corporis. 
415. II. 59, 60 

Where a writ of melius inquiren- 
aum ſhall, or not be granted. 
415, 416. II. 59, 60, 69 

| In homicide by neceſſity, the mat- 


ter may be ſpecially preſented, 
either 


** 


— — 


containd in the Iwo PA KT S. 


either by grand or coroner's in- 


queſt, and thereupon party pre- 


{ently diſcharged, without be- 


ing put to plead, but he may 
be indicted again, if matter of 


former indictment falſe; contra 


where indictment ſimply of 
murder or manſlaughter. Page 


491, 492 


Whether inquiſ tion ſuper . 


corporis finding one felo de ſe 
be traverſable. 414, 415, II. 59, 


60, 154 | 


If body cannot be ſeen, death in- 
quiſible before ;uſtices of er 


and terminer, or pcace. 414, 


419 
Where, either coroner of county, 
or admiral may take inquiſitions 

in great rivers. IL. 16 
Stroke in one county, death in 
another, juſtices, or coroner of 
county, where party died, ſhall 
inquire and proceed, as if ſtroke 
in ſame county. 426, 427. 


I. 66 
B. R. is enen coroner in 
England. © II. 5 


Coroners may attach manſlayers 


by their warrants after inqui- | 
ſition finding them guilty. II.. 
: „ 

May alſo make out warrants for 
taking perſons, that neither are, 


or can be preſented before 
them, as perſons preſent and 
not ouilty ; and alſo burglars | 


and robbers, tho they cannot | 
take an inquiſition touching | 


them. | | 15 


Ik it be found ſuper oiſum cor po- Z 


ris, that the felon fied, and 
was kild in the flight, this pre- 
ſentment, tho after party's 
death, is concluſive as to for- 
feiture for the flight. II. 154 


a. 


x1 H. 4. of the return of inqueſts 
extends to coroners inqueſts. 
II. Page 60, 61, 155 


Where two coroners in a county, 
in miniſterial acts return to be 


Juſtices of oper and ter miner, or of 
peace cannot aſſign a coroner, 
as juſtices of gaol delivery may. 

II. 32 


ſe deſendendo. II. 46 
Three kinds of coroners, and who 
W II. 53 


. =: 8h, 
Biſhop of Ely hath power to make 


By ſtatute power of electing coro- 
ners confirmed to countics, yet 
a ſaving to kiyg and other lords, 
| Who ought to make ſuch coro- 
„5 tb. 
So king may grant coroners within 
certain precin&s; and lords of 
franchiſes, having power to no- 


Admiralty and verge by king's 

grants have power of granting, 
or having coroners. ih. 

Of death of man, or other articles 


roners appointed by Ying, or 


county have no juriſdiction. 7b. 
Inquiſit ions taken before coroner 


county 


Inqueſt to be probi G legales 0 


mines, and of the proper coun- 
ty. II. 167 


by both. II. 104 


Dorer may take indictment of 


Mayor of London by charter co- 


them in the 1/le. ib. 


minate them by charter, may 
ſtill do it without election. II. 


54 


belonging to coroner, ariſing 
on the high ſea, inquiſitions 
have been uſually taken by co- 


his admiral, and coroners of 
of admiral are returned before 


commiſſioners on 28 H. 8. and 
inquiſition before coroner of 


ATABLE 


of the Principal Matters 


county are returned before com- 


miſſioners of guok-delivery for 
the county. II. Page 54 


Coroner of the verge, or of king's. 


houſe, by whom nominated, his 
power; coroner of county by 


ſtatute to join in inquiſition of 


death of a man, what caſe ex- 
cepted. 


without coroner of verge; but 


both offices united in one, in- 
quiſition taken before him is 


good]; and if court remove, he 
may proceed on that inquiſi- 
tion, as coroner of county II. 55 


In what caſe coroner of houſhold 
| ſhall take inquiſition without | 


coroner of county by a jury of 
the houſhold; the return and 
proceedings on theſe inquiſitions 
regulated by ſtatute. 10. 
General coroners of counties, how 
and where eligible, and how to 
be ſworn, 1b. 
How to be qualified. 


king's demiſe. - tb. 
Being elected by freeholders of 
county, if they be inſufficient, 
whole county ſhall anſwer. 
Do II. $5, 6 


Some counties have more, ſome 


fewer; by ſtatute each county 


of Wales two, and Cheſter two. 
„ "Sh $6 


If there be above two in a county, 


and a writ is directed coronato- 
ribus, tho one dies, Whilſt plu- 
ral number remains, a return b 


the coroners is good; but if only 
one ſurvive, he cannot execute 


and return it, till auother made. 
. N 
But if two coroners in a county, 
or more, one may execute the 


writ, as in case of an exigent ; | 


1 


II. Page 54, 55 
But he cannot take inquiſition 


a fever or apoplexy. 


1b. 
Their office not determind by 


W hat inquiſition to contain. 


— — 


but the return muſt be in the 
name of ccronateres. II. Page 

6 

Coroners amoveable for oY 
and new ones may be choſen. 
by writ, tho cauſe not traver- 
fable, yet if falſe, they may 
bave a ſuperſedeas to the new 
„ie... 5 „ 
Their power of proceeding to trial 
or judgment in pleas of the 
crown, or execution upon out- 
lawry, taken away by Magna 
Carta. II. 56, 66 


Of what they yet retain a juriſdic- 


n II. 57 
Regularly have no power to take 
inquiſitions, but de ſabito mor- 
tui, and ſome ſpecial inct- 
dents. IE. 65 
If one die of hunger, and vill bury 
him before coroner ſent for, it 
ſhall be amerced; contra, if of 
. 
If vill leaves a body, that died of 
a violent death, above ground 
unburied, it ſhall be amerced: 
ſuch amercements may be ſet 
on preſentment of grand in- 
queſt, or coroner. 10. 
If priſoner die in king's bench pri- 
ſon, clerk of the crown, who 
is coroner of that court, is to 
view the body. II. 58 


Coroner muſt take inquiſition in 


1b. 
70. 
If body buried before he come, 
what he ought to do in ſuch 
_ cafe, cannot take inquiſition o- 
therwiſe than /aper ciſum cor- 
poris. II. 58, 66 


perſon, or elſe it is void. 


If he take irquiſition without view 


of the body, he way take fc- 
cond inquiſition upon view of 
it; ſecond good, firſt void. 
IL 58, 59 

Put 


. 


* 


N in the Two Pa Rs 8. 


But if firſt be taken on view, ſe- 
cond is void. 


or oper and te miner may in- 
quire thereof, and ſo may 
. R. but then that preſent- 
ment is traverſabe. 5. 


If conſtables make not a return 


of coroner's precept, or jurors 
appear not, conſtables or jurors 


in default, by whom amerced. 
II. 59 | 


Jurors not challengeable by either 
party, th. 


II II. 4. extends to theſe mnguiſt- 


tions; and if a juror be ou: 


lawd, tho but of treſpaſs, this 
a good plea to coroner's inqueſt | 
II. 60 


of murder. | 
Of what matters jury charged to 
> mquire-: -- II. 60, 61 


I one be kild by another, and it 
be certainly known, that he kild | 
that 


him, it hath been held, 
jury muſt hear evidence only 


for the king, and jury mult | 


find it murder, tho juſtihable or 
excuſable homicide ; 


law nor reaſon, II. 60, 61 

His inqueſt rather for his infor- 
mation of the truth of the fact, 
than ſor an accuſation. II. 61 


Tho pritoner may be arraigned 


on coroner's inqueſt finding it 
murder or wanllaughter, yet 


bill of murder may be preferd 
to grand inqueſt, and thereon 


he may be arraigned and tried, 
tho coroner's inqueſt comes up 
only to manſlaughter, c. 7b. 


Antienr practice hath been for co- | 
roner's inqueſt to find the mat- | 


ter, as they judge it. tb. 


Vol. II. 


II. Page 59 | 
In default of coroner, who may | 
inquire of a fe/o de ſe, or other 
ſudden death ; juſtices of peacc, 


Firſt finder of body to be bound 


but this | 
practice neither warranted by | 


Difference of penning 1 C 2 P. 
& NM. of examinations taken 
by juſtices of peace and coro- 
ner. II. Page 61 


Whole evidence to be returned 


with inquiſition. ib. 
Several kinds of ſudden, violent 

deaths, II 62 
If inqueſt find he died ex iftta- 

tione Dei, or per infortunium, 
What only to be done. 7b. 


In no caſe coroner ſets any ſine or 


amercement, but only preſents 


it to next gal. delivery, _ 
im poſe it. 


If inqueſt find one felp de 2 what | 
they are further to find and do. 


1h. 


over to next gaokdelivery. 
IL. 62, 63 


by party ſlain and telon not known, 


inqueſt to find accordingly ; 
what the antient manner of in- 
quiry. 5 1 
If felon known, and inquiſition 
found him guilty, what were 
the proceedings. 1b. 
One found guilty by coroner's in- 
queſt, or that he fled, they are 
to inquire of his goods and 
chattels; and antiently coroner 
was preſently to ſeiſe and in- 
ventory the goods, and deliver 
them to 27/{ata; how far al- 
terd by n M . 
Coroner muſt commit perſons 
found guilty by inqueſt to ſhe- 
riff, who is to ſend them to 
p20] by ſtatute, IL. 64. 
If any preſent found not guilty, 
what duty of coroner. ih. 


If parties found guilty as princi- 


pals or acceſſaries before be not 
to be found, he might antiently 
have proceeded to have outlawd 
them. II. 64 

6A. 'T bat 


Comm 
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That practice alterd by ſtatute; 


juſtices of gao/-delivery are to 


proceed againſt offenders, if in 
aol ; if not, then to certify in- 
quiſition in B. R. and thence 
proceſs of outlawry is to iſſue 


on that inquiſition. II. Page 64 | 


By ſtatute coroner to take exami- 
nations againſt principals and 
acceſſaries before, and put them 
in writing, and bind over wit- 


neſſes to next gaok-de/ivery, and | 


then to return their examina- 


tions, recognizances and inqui- | 


ſitions. "5:29 Bly 
One indicted on coroner's inqueſt 


is found not guilty, petit jury to | 
inquire who kild the deceaſed, | 


which ſerves as indictment a- 


gainſt him; and if they cannot | 
tell, they commonly give in | 


ſome fictitious name. II. 65 
If there be an inquiſition of mur- 
der or manſlaughter, and alſo 
indictment of ſame offenſe, and 


party is arraigned and acquit- | 


ted on indictment; neceſſary to 
quaſh inquifition, or arraign 
party upon it, who is to plead 


auterfoits acquit, or not guilty, | 


and fo be acquit on that alſo; 
otherwiſe he may be outlawd 
on record thereof. tb. 
But if both of ſame nature, and 


for ſame offenſe, and be good, | 


he may be tried on both at 
once. 4 1b. 


Where coroner is to have a fee, 


or not. . tb. 


Hath power to take inquiſition 


of eſcape. II. 62 65 
Hath no power to take inquiſition 
of any other felony than death 
of a man and the incidents, ex- 
cept in Northumberland. II. 


4 


daant in appeal. 
When appeal ſued before coroner 


65, 66 


Where he may take appeals of o- 
ther matters. II. Page 66 
In caſes not felony, what formerly 
he might have taken inquiſition 
of. tb. 
May take confeſſion of one that 
breaks priſon, and on his re- 
cord party to be hanged. 2b. 
Had power to attach one, that 
had dangerouſly wounded an- 
other, and not only on appeal 
of mayhem, but ex gff.cio. ib. 
What appcals coroner may take; 
they muſt be of fats within his 
r s, 
Appeal to be by bill in proper per- 
ſon, and before coroner and 
ſherifl. , 
Vet coroner principal judge, and 
certiorari may be to him alone, 
or to him and ſheriff; but not 
to ſherift alone, neither for ap- 
peals nor outlawries, unleſs in 
London. II. 67 
What coroner may do upon an 
appeal. Y tb. 
Whether he may outlaw defcn- 
. 


and ſheriff, for determination it 
muſt be removed into B. R. 1b. 
Has power to take accuſation of 
approver. > th 
He may on appeal by approver 
take his appeal againſt any one 
for any felony or treaſon in 
any county. II. 67, 68 
If appeal in ſame county, coroner 
may make a precept to ſheriff 
to fake appellee. II. 68 
But if he be only coroner of a 
franchiſe, whether he may 
make precept to ſheriff to at- 
tach him. „„ » 
Cannot make precept to bailiff of 
the franchiſe, becauſe he can- 
| not 


— 


containd in the Two PARTS. 


not execute proceſs within his 


franchiſe, but by ſheriff's man- 
date. II. Page 68 
How that is to be remedied. 7b. 


If appeal be of felony out of the 


county, it muſt be removed to 
juſtices of gavt-delivery, and 


they may make proceſs into any 
county to take appellee. 7b. | 
Vide Amercements, Arraign- | 
ment, Felo de ſe, Fozkeiture. 


 Coppozation. 


For forfeitures by corporations. 


Vide Forfeiture, 
| Vide Franchiſe. 


Cozꝛruption and Reftitution of | 


ment in high, petit treaſon, or 
felony, except ſaved by ſtatute. 
354 


Several ways of ſaving it. 703 
Tho there be a clauſe to fave ir, | 


| king to have forfciture of lands 
during felon's life, and his goods ; 


no eſcheat to the lord, where | 
inheritance ſaved to the heir, | 


it virtually makes heir inheri- 
table, and wife dowable. 703, 


8 H. 8. 


One attaint of piracy on 2 


no corruption of blood, unicfs 


indictment formed, as of a rob- 
bery at common law, and how 
to be for that purpoſe. 354, 


. 355. II. 18 
If one be attaint by courſe of ci- 


vil law before admiral for trea- 


ſon or felony on the ſea, or con- 


ſtable and marſhal for treaſon, 


rupts the blood. 355. II. 17, 
By I ęſim. 2. de donis conditiona> 


704 | 
| Same law, if father was firſt at- 
taint, and then had two ſons. 
„„ Tg | tb. 
Two brothers; elder is attaint , 
and hath iſſue, and dies in life of 


Sc. beyond ſea, it works no 


corruption of blood. Page 35 5- 
IL 18 

But attainder of treaſon or felony 
done on the ſea, on 28 H. S. by 


jury, as well as attainder of 


forein treaſon on 25 H. 8. cor- 


bus, tenant in tail attaint of 
felony or treaſon, there is no 


1 corruption of blood as to the 
flue, ſave for their benefir. 


356 


Son of donee in tail, attaint of 


treaſon in vita patris dies leav- 
ing iſſue, eſtate ſhall deſcend 


| to grand-child; contra of a fee- 
fſimplle . 75. 
In all caſes, but entails, attainder 
of treaſon or felony corrupts 
5 I blood upward and downward, 
Corruption of blood effect of judg- )] 


Father and two ſons; elder at- 


taint dies i/mproles in vitd pas 
Tris, younger ſhall inherit; con- 
tra, it elder ſurvive the father, 


except elder an alien nee. 356, 
3 357 


One hath two ſons, and then is 
attaint, elder purchaſeth, and 
dies ſine profe in life, or after 


death of father, his attainder 
hinders not deſcent from bro- 
ther to brother. 357 


| younger; younger dies improles, 
his lands in fee ſhall not de- 
ſcend to his nephew. ib. 
So if ſon of party attaint purchaſe 
land, and die without iſſue, it 
ſball 
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ſhall not deſcend to his uncle. 
Page 357 
judgment of peine fort & dure 


corrupts fiot the blood. II. 319 
Tho a pardon reſtores not blood, 


yet as to iſſues born after, it is 


a reſtitution. 358 
But reſtitution in its true extent 


can only be by par/iament. ib. 
Such act conſtrued liberally. 7b. 


heir to A. it reſtores alſo his 
lineal and collateral heirs. 70. 


Vide Forfeiture, Felony by Sta- 
tute, Statutes in General, | F 
ES IGQCounterkeiting Coin, Vide 


Coverture. 


meanor may be fined and im- 


priſoned. | 20 
But in aſſiſe, if ſhe vouch a re- 


cord, and fail at the day, ſhe 


= ſhall not be impriſoned. 1b. 
Command of husband exempts not | 


wife in treaſon, murder or man- 


ſlaughter. 45, 47, 434 516 


But if ſhe commit larciny or bur- 


glary with him, ſhe is to be 
acquittec. 443, 516 


Vet coercion is only preſumed till 
contrary appears. 45,516 | 
Wife acceſlary before to a murder 
committed by husband, not ex- 


_ cuſed. 47 


Her aſſent to his treaſon makes 


them both principals. 1b. 


Where he may be acceſſary to her, 


but not ſhe to him. 75. 


She cannot be acceſſary after with 
him to à felony, nor commit 
treaſon by receiving a traitor 
jointly with him, unleſs ſhe 
conſent to the treaſon. 47, 48 

She may be guilty of miſpriſion of 
treaſon of a ſtranger; but whe- 


4 


| 


Tho it be to reſtore B. only as 


i 


ther concealing her husband's 
treaſon be miſpriſion. Page 48 
Baron and feme joint leſſees of a 

term, he kills himſelf, ſhe ſhall 
not hold it againſt king or at- 
 monere | 413, 414 


Council, 
Who antiently were the king 9 7 o 
gal council. 4 


Where priſoner allowd to have 
council. Vide Arraignment. 


Coin, 


Counterkeiting Gzeat Seal, 
A fene covert indicted of a miſde- | 


Pzivy Signet and Pzivy 
Seal. Vide Seal. 


Counterkeiting Sign Pauual. 
Vide Sign Panual. 


County. 


Where amerced in default of vill 
and hundred. 448, 603 
Where ſtroke in one county, and 
death in another, by ſtatute ju- 
ſtices or coroner of county, 
where party died, ſhall inquire 
and proceed. 427. II. 163 
Appeal may be brought in either 
county. | 163 


Goods ſtolen in one county, and 


carried into another, party in- 
dictable for larciny in forein 
county „ but not of robbery. 

507. II. 163 


Intire felony done in two counties 


diſpuniſnable, yet miſpriſion 
thereof puniſhable in either. 
651, 652,653 


Eſſential 


1 


containd i n the Io Pak K 8. 


2 


Eſſential, that f:lony or an 


be tried in proper county, ex- 
cept other wiſe provided by ſta- 
tute. Page 158. II. 163 


33 Jl. 8. of trial of treaſon and 


murder in a forein county, re- 
peald as to the former, but in 
force as to the latter. 


triable in county, where acceſ- 
ſary. 427, 623. 
Ai making a felony, and ordering 
trial where party taken, With- 
out negative words, party may 
be indicted where oftence done. 


694, 695, 705 


Making a new felony of ottenſe, 
conſiſting partly in the realm, 
partly out; where trial to be. 

| 706 

By 35 H. 8. forein treaſon, miſ⸗ 


priſions and concealments there- 


of, triable in B. R. by a jury 


of county, where court fits, or | 
before ſuch commiſſioners, and | 


in ſuch ſhire as K. ſhall ap- 


5 point, by a jury of ſuch ſhire. 
IL 164 | 


283. 

peer of Ireland tried here by a 
Midaleſex jury ſor a treaſon 
. | 155 
By 28 H. 8. treaſons, 
murders and confederacies com- 


mitted on the ſea, or in a place, 


where admiral hath juriſdiction, 
triable where % ſhall order. 
1 

Certain ac for trial of treaſons 
and miſpriſions thereof, (com- 
mitted in Val) in the next 
Engliſh county, and where king 
ſhould appoint, repeald. 282 


Vol. II. 


283. 
II. 22, 163, 164 

Whether receipt of felon, after at- 
tainder in ſame county, makes an 
acceſſary ſans notice. 3 23, 622 
By ſtatute acceſſary indictable and 


II. 163 


felonies „ 


W bat crimes committed i in n I ales 
juſtices of peace and gaok-deli- 
_eery in Engliſh counties adja- 
cent have cognizance of. Pave 
. 38 

Where ſj pecial commiſſions of over 
and 7erminer may be limited to 
particular rivers extending into 
{ſeveral counties, but then every 
county muſt have a re” we 
ſeſſion pro tanto; II. 21 
Where indictment taken before 
juſtices of oper and zermmer in 
proper county, may be deter- 
mind by ſpecial commiſſion in 
a forein county, but jury muſt 

de of proper county. II. 21, 22, 


| 


Where offender may be 8 
in a forein county. 502 
In what county oflender againlt 
8 Hl. 6. making avviding re- 
8 felony, ſhall be tried. 
6 52 

Offender againſt 3 HW. 7. in taking 


away in one county, and mar- 
rying in another, where in- 
dictable. 660 


If a mortal ſtroke had before 
2 C. 2.] been given at fea, and 
party died in body of county, 
neither admiral nor common 

law had juriſdiction. 426. 

| II. 19 70 21, 162 

Treaſons by 37 Eli z. by prieſts, 

c. coming into England, and 
felony for receiving them, in- 
dictable and triable, where of- 
fender taken. II. 164 

So is felony by ſtatute for taking 
a ſecond husband or wife, ths 
firſt living. th. 

If one, by reaſon of tenure of lands 
in Com. B. be bound to repair 
a bridge in com. C. he may be 
indicted in com. C. ib. 
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1 TABLE of the Principal Matters 


Forein pleas by ſtatute triable by 


a a jury of ſame county, where 
party indicted, except in trea- 


— th Page 239, 263 
Where ſtroke in one, county, and 


death in another; indictment to 


be where death was. II. 262 
| Where admiral hath juriſdiction 


infra corpus com. Vide Admi- 


For arreſts in proper or forein | 


counties, Vide Arteſt, 


County Palatine. 


Felony or treaſon committed in 


Durham, removeable in B. R. 
by certiorari, but on pleading 
not guilty remandable. 1 58 


precinct of that county * 
tine. 


and Hexamſbire. 1b. 


By ſeveral ac outlawries of trea- 


ſon, G c. i Lancaſhire cauſed 


not a diſability of the parties, 
but are repeald by 33 H. 6. 286 
How indictors in Lancaſhire to 
be qualitied, where indictment 


ſuppoſes party inhabiting out of 


it, or where indictment is ta- 


en out of it againſt perſons re- 
ſiding there. 286. II. 152" 


All powers in county palatines and 


franchiſes for making juſtices of 


_ aſliſe, gaol-delivery, or peace, 
5 reſumed by 27 8. 286. 


II. 38, 211, 212 


Under what ſeals the ee | 


now paſs. 5 286 
Proceſſes to be in Ling's name, un- 
der whoſe teſte 10. 
Indictments to conclude contra pa- 
cem regiß. ib. 


* 


Of zreaſons and Auer in Tindal . 


All proceſs of outlawry, attainder, 


Cc. in county palatines, now of 
ſame effect, and induce fame 

| forfeitures; as if offenſe done, 
tried and determind in any o- 
ther Exgliſb county. Page 286 
Royal forfeitures of treaſon not 
touched by 27 H. 8. ih. 
Juſtices ſitting within exempt fran- 
chiſes or counties palatine, now 

| king's courts and his juſtices. 
IL. 38 

Certforari iſſuing out of Y. R. to 
be obeyd by juſtices fitting in 
urham, or within cinque 
Hort. II. 38, 211, 212 
They ſhall hold their ſeſſion With- 
in ſuch liberties, and not elſe- 
where. — on 


None within ſuch liberties com- 
They of Durham claim exemp- | 
tion from being ſworn out of | 


pellible to appear out of ſame 
before other juſtices 156. 
Where ſuch franchiſes were an- 
tiently granted to abbots, there 
is a ſpecial commiſſion of gaok 
delivery for that franchiſe. ib. 
Reſtriction of ting twithin fran- 
chiſe extends not to commiſſion 
of ojer and terminer. II. 38, 


This reſumption extends not to ci- 
ties and boroughs, II. 39 


Vide Franchiſe, Certiozari, 


| Court, N 


In dubiis rather to incline to ac- 
quittal than conviction. 3 oo, 
509 

Not bound to take notice at an- 
other ſeſſſons, that a man is at- 
taint. 545 
Ought not to be tranſported with 
heinouſneſs of offenſe. 87, 
636 


Of 


containd in the Two PARTS. 


Of the court before lord high 
ſteward for trial of peers. II. 

T1 3 
Amply treated by lord Coke. ib. 
Expoſition on 33 H. 8. for trial of 
 treaſons and felonies within 

king's palace before ſteward of 


houſehold, and on ſubſequent | 
add derogating from it. II. 8, g | 
Oft commiſſions of oper and termi- 


ner for the verge, the extent 


and manner of trial of felonies | 


within ſame. IL. 10, 11 | 
Can only proceed on indictments 
taken before themſelves, and 
not on coroner's inqueſts, and 
therefore have in ſame commiſ- 
ſion one of gaot-delivery. II. 
11 

Where ſuch commiſſion deter- 
mind by general commiſſion of 


oyer and zer miner in ſame coun- 
ty with notice, and where this | 


| ſpecial commiſſion determines 
the general pro tauto of county, 


us Within verge. l. 
Commiſſions for verge diſuſed. 
1 %%% T1 


If penalty be recoverable in any of 
Ling's courts of record, aft ex- 
tends only to the four ſuperior | 


c t. II. 29 

Where the words, 20 wager of 
law, eſſuin, protection, &c. ſhall 
be all;zwd, tie up juriſdiction to 
courts, that can allow pro- 


„ 260n, , eie 
Where penalty made recoverable | 
by original writ, it is reſtrained | 


to ſuperior courts, tho many 

_ contrary inſtances. 1b. 
Where one attaint is brought into 
another court, execution not to 
be awarded againſt him, till 
demanded what he can ſay a- 


By 3 H. 7. imagining and conſpi- 


ring to kill the king, or any of 
his council is made felony ; who 
the only judges, and by whom 


preſentment and trial muſt be. 
Page 663 


All courts, having judicial power 
by common law, or ſtatute, have 
power to grant warrants for ar- 
reſting felons, but ſuch as are 
_ {imply miniſterial, and have no 

juriſdiction, as conſtables, can- 

not iſſue warrants. II. 105 


Cuſtom of the court of B. R. part 


of the law of the land. ib. 
Vide Admiralty, Certiozart, 
Commiſſion, Gaol⸗delivery, 

 Juftices of Aſſiſe, of Peace, 
| King's Bench, Dyer and Ter- 


miner. 


Dap and Might. 
AY and Night defined. 5 50, 
4g - 551 
Crepuſculum explained. 550 
Deer. 


Where it is lawful to ſhoot them. 
Se Deas wo 


Demiſe of the King. Vide Com- 


miſlion, King. 


Demurrer. Vide Pleas, 


Not forfeit till death found; can- 
not be claimed by preſcription, 


gainſt it. 368 


| ; and why. | 10. 
On 


Deſcribed ; how applied. 419 
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A TABI LE ＋ the Principal Matters 


On death by miſadventure, what 


inqueſt to inquire of. Page 419 
Villata, chargeable with proceſs 
for deodands or value, tho not 
deliverd to them. 1b. 


Sword, Oc. of a ſtranger forfeit: | 


tb. 


Diſtinction between deonands mo- 
But 29 Eliz. ſecures all 2 


centia ad mortem & quieſcen- 


. 420, 421 


What moveable things ſhall be 
deodands, or not. 420, 421 
Wi hat things not moveable. 422 


Where there ſhall be deodand, 
where party ſlain is within age | 


of diſcretion, or not. 7b. 


Where a ſhip, &c. ſhall be a 4eo- 


dand, or not. 422, 423, 424. 


Diſcontinuance. 2 


Indictment not diſcontinued by 


king's death, tho in ſome caſes 
proceſs be. II. 189, 209 


Where priſoner hath pleaded not | 


guilty, and then makes default, 
whereon exigent is awarded, 
firſt iſſue is diſcontinued. Il. 


224, 225 


Domus apt. | Vide | 


Burglary. 
Dower. Vide Fozkeiture. 


Dꝛunkennels. 


Where it excuſeth, or not. 12} 


Dureſs. Vide Neceſlitp. 


Englechery. 


Eos 4475 448 | : 


Erroz, 


Erronious judgment in treaſon 


given by one that had authority, 
was at common law reverſible 
by writ of error. Page 353 


attainders, where party exccu- 
ted, from ſuch reverſal, but 
' meddles not with other attain- 
ders. | the 
Neither doth 33 H. 8. take away 
writs of error on attainder of 
treaſon. N 
26 H. 8. & 5 & 6E. 6. take a- 
way from one outlawd in trea- 
ſon reverſal of outlawry, be- 

_ cauſe party out of the realm, 
but extends not to other offen- 


. 354 
Miſnomer in civil action not er- 
ror. 15 1. 177 


But outlawry of one indicted 
without addition, or by a falſe 
one, erronious. II. 176 
Writ of err or, a ſuperſedeas to 
the iſſuing execution, from deli- 
very of writ till day of return 
paſt; but if plaintiff proceed not 

to removal of record, execu- 
tion ſhall be granted for his de- 
lay. II. 213 


Where auterfoits acquit aſſign- 


able for error, as well as plead- 
able. II. 221, 243,251 


One outlawd, on alledging error 


in law or fact to ſatisfaction of 
B. R. ſhall have a reſpite of 
execution to purchaſe writ of 
error, and be remitted to mar- 
ſhal in mean time. II. 408 
Amicus curiæ may inform B. R. 
of any error in the outlawry. 


70. 
Vide Outlawyy, 
Eſcape. 


containd in the Two PARTS. 


Elcape. 


One mortally wounded, offender 


in cuſtody of conſtable, who 
ſuffers him to eſcape before 
death of party; no felony in 


conſtable, tho he dies within | 


the year. Page 427, 591 
One eſcaping is ſuppoſed always 
in cuſtody. 381 


Gaoler voluntarily ſuffering a trai- | 


tor to eſcape, treaſon, 234 
Wilful eſcape by gaoler, no fe- 
lony, if mirromus not in Wri- 
ting under ſeal; but contra, 
where commitment by court of 
record. 


fy 5955 596, 610 ; 

An unapt concluſion of mittimus 

excuſeth not gaoler from fe- 
lony. 595 


The ſeveral ſorts of eſcape. 590 


Voluntary eicape defined. 590, | 
| 591 | 


It becomes ſame crime, as party 


was committed for, 272. trea- | 


590, 591 
is felony, tho party be not con- 


ſon or felony. 
It 


tho he may be indicted. 591, 
„ 598. II. 254 
Felony committed, conſtable takes 
one on ſuſpicion, and volunta- 
rily lets him go at large, it is 
felony, tho party not indicted. 


592 
Tho officer after arreſt be aſſured 
of party's innocence, he may 
not ſafely diſcharge him, but 
bring him before a juſtice. 70. 


i 583, 584% 
Nor is it felony, except cauſe ex- 
preſſed in ittimus, or offenſe | 
be notified to gav/er. 578, 584, | 


vict or attaint, but till then | 
gaoler ſhall not be arraigned, | 


| felony committed, and party 


RG |. Page 592 
A convict of petit larciny ſufterd 
to e'cape, no felony. tb. 
The ſame law of eſcape of one 
committed for, or convict of 
homicide /e defendendo. ib. 
But if commitment or indictment 
be for man//aushter, tho ii 
truth but /e defendendo; yet 


prima facie eſcape indictable 


as felony, tho in ecentu other- 


wile. Xs - 4b. 
One indicted of murder is par- 


doned or acquitted within the 
year, but left in gaol till year 
elapſed on 3 H. 7. and within 
year gaoler ſuffer him to eſcapc, 
it is felony primd face, for 
poſlibility of appeal; but if not 
brought within the year, or 
party be acquitted thereon ; 
aaoler to be acquitted. 593 
Eſcape before clergy allowd, fe- 
lony; but party retaken, and 
clergy had, felony purged; 7h. 


| Clergy had, and priſoner conti- 


nued for farther correction by 
18 Eliæ. eſcape fineable. 7h. 
If 4. commit a felony before B. 
who neither takes him, nor at- 
tempts it, not felony in B. 5% 4 
If 4. commit a felony, and B. 
knowing it receive him, and 
then ſuffer him to depart, no 
eſcape by V5. 70. 
Gaoler refuſing to receive a felon 
from conſtable, conſtable lets 
him go, it is an eſcape. ib. 
Private man, on delivering felon. 
to conſtable or vill, is diſcharg- 
ed; ſo are conſtable and vill on 
delivering him over to ſheriff, 
or his gaoler. 594, 595 
Cuſtody of felon belongs to old 
ſherift till turned over by in- 


He diſcharges him at his peril, if 
Vol. II. 


denture. ih. 
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A TABLE of the Principal Matters 


, 


A private man knowing B. to 
have committed a felony ar- 
reſts him, and wilfully ſufters 
him to eſcape, felony; or a fe- 
lony being done, he arreſts B. 
on ſuſpicion, and then lets him 


eſcape, felony in eventu. Page | 


5395 


If mittimus contain no cauſe, | 
gaoler not bound to receive fe- 


lon. | 
A private man carrying felon to 
the common gaol acquaints 
gaoler by word only, that it is 
for felony, gaoler chargeable 


on eſcape. 596 
Conſtable wilfully ſuffering felon 


to eſcape from the ſtocks, fe- 


Ion 7. . 


Priſoner reſcued, gaoler diſpuniſh- 
„„ . Fl 


Where in caſe of fire, enemies or 
rebels, eſcape by gaoler is ex- | 
cemmne. Be | 
Admitting bail, where it ought 

not, where a negligent eſcape, 
Where wilful. 596, 597 
If gaoler voluntarily licence felon 


to wander out and return, if 


he return before gaoler indiQ- | 
ed, it is a miſdemeanor; but | 
whether a voluntary eſcape. 


„ | 597 
Sheriff finable for wilful or negli- 


gent eſcape by his gaoler. 597, 


598 


But not for eſcapes by gaolers in 
particular franchiſes; theſe con- | 


cern themſelves and their lords 

only. 598 

Officer — eſcape, quaſi 
acceſſa 

If principal be found not guilty 
or guilty of a tact not capital, 
or be only convi& and not at- 
taint, and hath his clergy, gao- 
ler ſhall be diſcharged of fe- 

I 


Y. os 


| 


lony, but fined. Page 598, 599. 

| . II. 254 
Voluntary eſcape within clergy, 
tho principal felony not. 599 
Eſcape makes but one felony, tho 
principal offender indicted of ſe- 
„ 1. 
But if two be indicted of one fe- 
lony, and eſcape, gaoler indict- 
ed ſeverally for both. 7b. 


If offenſe, for which party was 


committed, appear not by mat- 
ter of record, neceſſary a fe- 


lony be done, or elſe eſcape no 


felony; but contra, where it 
appears by a record. 1b. 


If it appear by record, how in- 
dictment to be, and how, if o- 


therwiſe. 1 
Calling record of priſoners over 
as in B. R. ſuffcient to con- 
voict of a negligent eſcape, but 
not voluntary, except gaoler 


conkels. 9 6 
By whom country to be amerced 
for an eſcape. 600 


Diviſion of negligent eſcapes. 7b. 
Negligent eſcape finable, what the 
meaſure of the fine. 600, 602, 


| | 5 604 

What ſhall be ſaid a negligent 
eſcape. „ 601 
If priſoner break gaol, it is a ne- 
gligent eſcape. tb. 
Where lawful to fetter priſoners. 
„ 1b. 


If private man arreſt a felon, who 


eſcapes by force, without his de- 
fault, he is excuſed. 7b. 
Officer bringing priſoner to gaol, 
priſoner reſcueth himſelf, how 
far officer excuſed. 601, 602 
If felon in carrying to execution 
be reſcued, ſheritt puniſhable. 

| 602 

Gaoler may take prifoner ſeven 
years aſter, tho out of his 9275 

| ut 


containd in the I wo PARTS. 


— 


but that excuſeth not negligent 


eſcape. Page 602 
Having once loſt view, it is an 
| eſcape, tho taken after; but if 

gaoler take him on freſh pur- 

ſuit, and hath ſtill the view, no 
cleape. tb. 


 Gaoler fined for neglige nt eſcape | 
may rctake felon, but fine not | 


diſcharged. tb. 


What a proper conviction of a ne- 


gligent eſcape. 


603 
n coroner's roll. 


tb. 


Preſentment by grand inqueſt not 


ſufficient, becauſe officer finable. 


1. 


preſtinabie in a leet, but they 


cannot ſet a common fine or a- 
but it may be re- 
moved in B. R. where amerce- | 


mercement ; 


ment may be ſet. 1b. 
 Executors fined for 1 negligent el- 
cape in their teſtator. 604. 


Eſcapium, and the franchiſe to 
be quit thereof, explained. 604 


Coroner hath power to take in- | 
II. 62, 65 | 


quiſition of eſcape. 
If private man diſcharge one ſuſ- 
_ pected, whom he hath arreſt- 
ed, without bringing him to 


jultice or conſtable, it is an eſ- 


cape. II. 81 


If felon not once in the hands of 


the officer, that hath warra:t_ 
to arreſt, no eſcape; but yet it 


may be an eſcape in townſhip, | 


for which they ſhall be amer- 
ced. : Th 92: 
Vide amertement, breaking Pꝛi⸗ 


ſon, Evidence, Anmut, 
Reſcue. | 


Eſtoppel. 
Where defendant is indicted, and 


pleads to indictment by a wrong 
name, that eſtoppel ſhall avail. 


Intention how to be proved. 


Whether juſtices of peace of a fo- 


i 


' Bp 


| ſheriff or officer, that doth exe- 
cution. II. Page 175 
So in a civil action, if defendant ap- 
pear by wrong name, ſheriff jn 
_ falſe impriſonment ſhall have 


like advantage. tb. 
Evidence. 
How coin proved current. 1 96, 


197, 204, 212, 213 


How forein coin proved legiti- 


mate. 197, 198, 213,310, 316 
229 

Where by 1 & 2 P. G M. Infor- 

mations taken before juſtices of 
peace may be read in evidence 
= againſt a priſoner. 305, 306, 
586. II. 284, 285 


| Whether, if informant was bound 


over, and appear not, they may 
be read. 305 


rein county may tranſmit ſuch 
informations before juſtices of 
&aol- -delivery of proper county. 

305, 306. II. 285 


As to examination of priſoner, it 


muſt be teſtified, that it was 
without menace, or undue ter- 
ror. IL 283 
Depoſi tions taken in a 2 of di- 
vorce, offerd to prove force on 
indictment for forcible mar- 
riage, rejected, and why. 306. 
II. 285 


 Hear-ſay no evidence, but from 


offender himſelf. = 


In murder A. indicted, as having 


given the mortal ſtroke, B. and 
C. as preſent and aſſiſting, if 
proved that B. gave the mortal 
ſtroke, and A. and C. were pre- 


ſent and aſſiſting, it maintains in- 


dictment, and all ouſted of clcr- 
gv. ; but contra, on indictment on 


1 Zac. 
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"4 TABLE of the Principal Matters 


I x Faw of ſtabbing; ; for he, that 
gave the ſtroke, ſhall have his 
clergy on ſuch indictwent. Page 


437, 463. II. 185, 292, 344, | 


34) 


| Wiiance i of malice muſt 


arile to conſtitute murder. 451, 
4532 


Where malice in law maintains in- | 


dictment of murder. 460. 


II. 292 


What circumſtances are idee 


of a felonzous intent on indict- 


ment of larciny. 508, 509 


Thieves come to rob 4. and force | 
him by menace of death to go | 


and fetch them money, which 
he doth, it maintains a general 
Indictment of rubbery. 532, 533 
In indictment of robbery ©10/en- 


ter muſt be both alledged and 


proved. 534 
What evidence to maintain indi&- | 


ment for a felonious eſcape, 
reach of priſon, or reſcue. 5 99 


Raviſher, having kept the wo“ 


man as a concubine before the 


ſuppoſed rape, evidence of aſ- | 
ne 628, 629 
What concomitant circumſtances 


necellary evidence of a rape. 
633 70 636 


On indictment of fecond forgery to | 


make it felony, record of firſt 


conviction by judoment mult be 


proved. 686 
If alledged, that party was kild 
with a ſword, and proved that 
he was kild with another wea- 
pon, indictment maintained; but 


contra, if by another kind of 
death, as ſtrangling, . 


185 | 
Whether an information taken in | 


treaſon can be read in evidence 
on indid ment of treaſon. II. 
286 


By 21 Zac. mother of ballard- 


child conecaling its death, ſhall. 


ſuffer as in murder, unlefs ſhe 
prove by one witneſs, that child 
was born dead. II. Page 288 
Indictment need not alledge, but 
it muſt be proved on evidence, 
that ſhe concealed it, if advan- 
tage be taken of this ſtatute, 
II. 289 
Tf no concealment proved, left to 
jury to inquire by circumſtan- 
ces, Whether ſhe murderd it or 
not; but it doth not put her un- 
der an abſolute neceſſi ity of 
_ proving it born alive by one 
witneſs; ſo evidence ſtands but 
as at common law. 7 
1 on view of child it be teſtified 
by one witneſs from probable 
circumſtances, that child was 
not come to its debitum partiis 
tempus, this is proof by one 
witneſs, that child was born 
dead, ſo as to leave it to the 
jury, as upon a common law 
evidence, whether ſhe were 
guilty of death or not; what 
ſuch circumſtances are. 2 
In ſome caſes preſumptive eviden- 
ces go far to prove party guilty, 
but better five guilty perſons 
_ eſcape unpuniſhed, than one in- 
nocent man die. 1. 
Cautions againſt convicting on 
doubtful evidence, with inſtan- 
ces of innocent perſons having 
 ſufferd thereby. 300, 509. 
II. 289, 290 
Not fit to convict any man for 
ſtealing goods crfuſdam ignoti, 
merely becauſe he cannot give 
an account how he came by 
them, unleſs due proof made, 
that a felony was committed of 
thoſe goods. II. 290 


Nor 


* — CEE IFY 


containd in the Two PARTS. 


— 


Nor to convict any one of mur- 


der or manſlaughter, unleſs fact 


roved to be done, or body 
| ond dead. Il. Page 290 


Variance between indictment and | 


evidence in county material, but 
not in #7, IL 291 
If evidence in caſe of murder dif- 


mortis, it doth not maintain 


indictment; as if indictment be 
for killing by poiſon, and evi- 
dence be of Killing by ſtabbing; 
but contra, if indictment vary 
in ſpecies of the poiſon, or in- 


dictment be for killing with a 


{word, and evidence be of kil- | 
ling with a ſtaff or gun; effec- | 
tual word in both percufſir. ib | 5 
Erxccution and Vepzieve. 
ceſſaries to ſuch principals. II. . 

292 


If A. and B. be indicted as prin- 


And ſame law with reſpect to ac- 


cipal, and C. as acceſſary after 
to both, A. and B. are convict, 
or only A. is convict, and on 


the evidence againſt C. it ap- 


pears he was only acceſſary to 


Ai. it maintains indictment. 7b. | 
One indicted on 1 Jac. againſt | 
ſtabbing, if it appears on evi- | 


dence, that perſon kild ſtruck 


firſt; yet good evidence to con-. 


vict party indicted of man- 
{laughter . 
If one be indicted of petit treaſon 
for killing his Maſter, tho he 
were not ſuch, he may be found 
guilty of murder, and tho not 


ex malitid precogitata, he may | 


be found guilty of mantlaughter, 


and ot guilty as to the petit 


_ treaſon, tb, 
If one be indicted of burglary, and 
quod felonicè & burglariter ce- 
pit bona, Gc. he may be ac- 
quit of the burglary, and found 
Vol. H. 8 


Leaving a calendar with ſheriff, 


C 


guilty of ſimple by: if evi- 
dence riſeth no higher. II. 
„ Date 293 
If one be indicted of murder ex 
tnalitid præcogitatd, evidence 
proving killing on a ſudden 


falling out, is good to find him 
| | guilty of man{laughter. 10. 
fer from indictment in ſpecie 


W hat evidence the jury ſhall have 


out with them or not. Vide. 


 Tury, 


Vide Inditment, Uerdif, TTlit- 
_ nels, 


Examination. Vide Conkel⸗ 
ſion, Evidence, Juſtice of 


Peace, 


Where one attaint is brought into 


another court, or reprieved to 
ancther ſeſſions, execution not 
to be awarded, till firſt de- 

wanded, what he can ſay a- 


gainſt it. nt 


Execution of drawing to be on a 


hurdle. 33 


Antiently without any thing un- 


der. aw 
A ſtranger of his own head exe- 


_ otherwiſe murder. 501. II. 411 


Who are the ordinary miniſters 
in execution of malefactors. 501. 


ED II. 409, 410 
What warrant iſſued out by rd 
hieh fleward for execution of 
Aa. peer. _ $01. II. 409 
How many commiſſioners of oper 
and 7erminer formerly ſigned 
warrant, where they gave ſen- 
tence. in . 10. 


the only warrant now. II. 409 
„„ No 


cutes a criminal, murder. 501 
Execution muſt purſue judgment, 
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2 


No warrant under ſeal of juſtices 


of gaol. delivery for execution, 


but only a calendar. Page 501. 


8 II. 409 
What warrant for execution was 
antiently iſſued, or awarded by 


them. | II. 409 


J. Rolle would never ſubſcribe 


calendar, but after judgment 
command fheriff in court, to 
do execution, and for not do- 


ing it fined a ſheriff 2000 l. 
3 501. II. 31, 410 


A priſoner removed in B. R. by 


abeas corpus, or taken on in- 
dictment of felony in Middle- 


ſex is committed to the mar- 


| ſhal, arraigned and adjudged to 


die; court may ſend him to 


| Newgate, and command ſhe- 
rift to do execution. 502 
But if remitted to the marſhal, 


(as regularly he ought), then 


marſhal is proper officer, and 
may execute party in Middle- | 


| ſex, wherever offenſe commit- 
ted; and court may ore tenus, 
or by order command ſheriff to 
aſſiſt. 464, 502. II. 5 


How entry to be for marſhal to 

do execution. 464, 502. II. 
i dee 411: 

They that give judgment may a- 


ward execution. II. 406 


Therefore B. R. on removal off 


priſoner and record, may give 


judgment, and award execu- 
tion. II. 406, 407 


Z. R. never gives judgment a- 
gainſt any, not in cuſtodia ma- 
reſcalll. tb. 


How warrant for execution to | 
 lientenant of the tower to be. 


5 II. 410 
Sheriffs of London and Middleſex 
to be aſſiſting. 10. 


4 


If party revive after being cut 

down, he muſt be hanged a- 
gain. II. Page 412 
Judge hath power to reprieve, be- 


fore or after judgment, infant 


convict of capital offenſe in or- 
der to kings pardon. 19 
Of Reprieves ex arbitrio regis; 
how the Zing may con mand a 
reprieve. 3868. II. 412 
Ex arbitrio judicis; judge may 
reprieve one attaiut of treaſon. 


before him, but ought to be 


cautious in doing it. 7b. 


Aſter he hath granted it, may 


command execution after ſeſ- 
ſions and adjournment of com- 
miſhon, 368. II. 412, 413 


Reaſons for a reprieve. II. 412 


Of reprieves that are qui de 
jure, or neceſſitate legis. II. 


5 368, 413 
In reſpect of pregnancy; duty of 


judge, before he finiſhes his ſeſ- 


ſions, to demand of every wo- 
man attaint of treaſon or ſe- 
lony, what ſhe has to ſay againſt 
execution. tb. 
What incidents to a plea of preg- 
nancy zu retardationem execti- 
N „„ 
Enſeinture with quick child be- 
ing found, execution to be re- 
ſpited till another ſeſſions, but 
no ſtay of execution, except 
woman with quick- child. 368, 
. 5 

If ſhe once hath had benefit of 


this reprieve, and be deliver'd, 


and afterwards be with quick 
child again, ſhe ſhall not have 

a further reſpite. 369 
If jury of women find her quick, 
whereas ſhe was not at all with 
child, if next ſeſſions happen, 
ſo as to render it impoſſible, 
that ſhe could be with child, 
but 


containd in the Two PARTS. 


but muſt be deliverd meſue be- 
tween former ſeſſions and this, 


ſhe ſhall be executed, other- 


wiſe not. Page 369 


Such juries prone to favour the | 


women. IE 413 
If ſhe were not quick with child, 
when ſuch verdi& given, nay, 

tho not then with child at all, 
but became quick before ſecond 
ſeſſions, ſhe ſhall have a ſecond 


reprieve in facorem prolis. 369 


But gaoler puniſhable in the latter 
caſe. II. 413 


When the fetus ſball be ſaid to | 


an © tb. 


In all caſes of reprieves for preg- | 
nancy, judge to make a new | 
demand, what priſoner has to 


ſay againſt execution ; after de- 
livery ſhe muſt be brought to 
the bar again for that purpo'e, 
which muſt be at the following 
ſeſſions, 369, 370. II. 413, 


414 


Reprieves ought to be matter of 

record, and tho ſhe be deliverd 
before next ſeſſions, ſheriff not 
to make execution. II. 413 


Nor ought judge to * fuch di- 
rection. . 
If meſne between judgment and a- | 


ward of execution, offender be- 


comes non compos, a jury ſhall | 


be ſworn to inquire ex cio, 
whether counterient or not. 35, 


$79 


What parts of execution for trea- | 


| fon may be abated by king's 
warrant under great or privy 
ſeal, Gc. 370. II. 412 
If jury convict againſt or without 


evidence, and againſt direction 


of court, court may reprieve 
the convict before judgment, 
and certify the king for his par- 
don. 


II. 309, 310 


— 


In what caſes priſoner not to have 
execution awarded, till he be 
demanded what he can ſay a- 
gainſt it. II. Pare go7, 408 
Where one outlawd fhall have a 
reſpite of execution, till he can 
purchaſe a writ of error. II. 
408 
Where clergy may be altowd 1 un- 
der gallows to one wrongfully 
attaint, if judge come that way. 
IL 379 
This may be done by judg es of 
B. R. as juſtices of peace; but 
guere, whether by juſtices of 
oyer and zerminer after _ 
ſeſſion ended. IL 3 


Vide Judgments. | 


Erecutors, 


Term for years not extinguiſhed 
by ac:efſion to an executor, who 

| hath the fee, becauſe en autre 
Art. 20 

Fined for negligent eſcape i in their 
teſtator. 604 


Erigent. Vide Outlaw, Pꝛo. 
„„ cels. e | 


Falſifying Attainders. 


Wy: alienee may not only 
fallify attainder, in point 


of time of treaſon or felony, but 


alſo offenſe itſelf. 361 
Not concluded by confeſſion of a- 
lienor. tb. 


Purchaſer meſue between time of 
felony committed and attain- 
der by verdict cannot falſify, 

in point of offenſe, but time. 

| ib. 


Fealty, 
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Fealty. Vide Alligeance. 
Fear. Vide Necellity, 


Felo de ſe. 


Muſt be of age of diſcretion, and | 
compos mentis at time of giving 


the mortal ſtroke. Page 411, 412 


What ſhall be ſaid age of aiſcre- 


tion. Vide Infant. | 
For nou compos mentis. Vide 


Why inquiſition runs felonice. 


411, 412 


Death muſt enſue within year and | 


day after ſtroke. 55 


Lunatick killing himſelf in a fit of 
lunacy cannot be a felo de ſe; | 
contra during a lucid interval. 


5 3315412 
There muſt be an intent to com- 
mit the fact. 412 


What ſhall be ſaid a voluntary 
killing. 412, 413, 480, 481, 


. 5 
Villain gives himſelf a mortal 


ſtroke, lord ſciſeth goods, Ting 
ſhall have them. 414 
He forfeits his goods and chat- | 
cue, Robbery, 


tels, but not his lands, nor 
wife's dower. : 1h. 


Baron and feme joint leſſees of a 


term, he kills himſelf, ſhe ſhall 
not hold it againſt ing or al. 
 moner. 5 4413, 414 


How the forfeiture ſhall relate. 


2255 
There muſt be an inquiſition to in- 


title the Ling; if the body can- 
not be ſeen, conviction to be 


before juſtices of oper and zer- | 


miner, or peace, aud then tra- 


verſable; but if it can be ſeen, | 


4 
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— 


then before coroner ſuper vi- 
ſim corports, and whether tra- 
verſable. Page 414 10 418 
Where inquiſition ſiiper ©iſum ccr- 
Poris quaſhed, and coroner or- 
derd to inquire de novo. 415 


| Where party found to have died 


per infortunium, and ſuggeſted 
on part of king or almoner, 
that he was felo de ſe, writ of 
melius inquirendum denied; if 
granted, would have been void. 
8 tb. 

What default in coroner's inqui- 
ſition ſhall be ſupplied by this 
Wit. „5 


Proceſs may be made againſt thofe 


who detain the goods in the in- 
quiſition. - 416 
Vide Cozoner, Deodand. 


Felony by Common Law, 


Open reſiſtance of juſtices of ojer 


and terminer, felony. 146 


Every felony includes miſpriſion, 


and offender may be indicted 

of the latter only. 652, 708 
Vide Arſon, Byeach of Pꝛiſon, 
_ Burglary, Eſcape, Felo de 
_ fe, Homicide, Larciny, Mur⸗ 
der and Manſlaughter, Reſ- 


Felony by Statute. 
IVeſtm, 2. de uxore abduld ſire 


raptd cum bonis viri,. makes it 
felony. 5 637 


Expoſition thereon. 637 70 640 


Wife voluntarily going away with 
a ſtranger, and taking hus- 
band's goods, felony in neither ; 
but treſpaſs in the ſtranger. 637 


Judgment 


2 „1 


containd 11 the Two Pa Ns. 


— 


Judgment of death 0 given 
in a civil action brought on this 


_ aft, but diſuſed, Page 638 


If defendant convicted in this ac- 
tion, it antiently ſerved for in. 
dictment. | > 146” 

Articuli ſuper cartas make pur- 


©exors felons in certain caſes, | 


639, 640 


But purveyance now taken away. 
640 


14 E. z. makes it ſæſhuy in gaoler 


by * eſs of impriſoument 10 
make one become approver a. 


gainſt his will, clergy allowd. 
640, 641 
But extends not to a gaoler de 


fatto, - - 641 


18 H. 6. makes exportation of 
Tool and woulfells other than 


to the flaple of Calais or 
ſtreights of Morocco, felony ; 
clergy allowd; quære Whether | 
in force. 642, 653 


37 E. 3. makes ſtealing falcons, | 


Sc. felony, what proof re- 
quired; within clergy. 642 
5 H. 4. c. 4. multiplication of gold 


and ſilver, clergy allowd. 644 | 


| —Cap. 5. malicious cutting out 
tongue, or putting out eyes, eler- 
gy allowd. 645 
3H. coining or bringing in gall- 


Day pence „ ſusRins or dodſins. 


7b. 


2 Ul. 6. Payment or receiÞt of 


blanks , clergy allowd; now 


diſuſed. ib. 
3 II. 6. Congregation of maſons to | 


prevent ſtatutes of labourers, 
but acts relating thereto re- 


My d. 645 
3 H. 6. Servants after maſter”s 


deceaſe taking and ſpoiling his | 


goods, &c. clergy allowd. 653 
W herein. extended beyond the let- 


ter. 654 
Vol. II. 


I PF 7. Hunting with vizors and 
reſcuing ſuch hunters; expo- 


{tion thereon, Page 656 70 


659 
3 It 7. In agining and conſpiring 
to kill the king, or any of bis 
.CounCil, clergy allowd.” 661 70 


6 


Who a felon ſor conſpiring the 


death of any, and what great 
perſons within this 2; who 

the only judges, by whom pre- 
ſentment and trial, and where 
trial to be. 66 


IE. 6. repeald all new felonies 


_ enacted 7empore Il. 8. & 1 N. 
repeald the ſame, and the new 
ercated elonies tempore E. 6. 


308, 309, 664 


But neither extended to piracy, or 
any ac, which did not conſti- 
tute a new felony, bat only di- 
rected proceedings in old felo- 
nies with reſpect to clergy, 
trial, Gc. 308, 309, 664, 665 

A divition of ſtatutes of II. 8. G. 
E. G. conſtitutive of new fclo- 
nies. | 665 


Which of theſe never alter revi- 


ved or re- enacted. tb. 


Which repeald, but re-enacted 


with „ or without alterations. 
ib. 


Some offenſes made felonies before 


II. 8 but extended farther by 
atts in his time, and then 


old felonies ſtand, but addi- 


tional repeald by 1 E. 6. 8 


1. ib. 
21 H. 8. Sercants imbezzling 
goods deliverd to them; 27 Ul. &. 
ouſting clergy, being repeald by 
1E. 6. clergy allowd, | how 


far ouſted by 12 Aun]. 666, 
667 | 


This af, but not 27 II. $. revi- 


ved by $ 7/7 667 


6 E 22 J. 8. 
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22 H. 8. 2& 3 T. GC M. Cutting 


powdike, clergy allowd. Page | 


| 669 
1 & 2 P. G M. Egyptians a- 


Josie fourteen remaining here a 


month, 5 Eliz. ouſts clergy. 


670, 671 


18 H. 6. Soldiers retained, as 


Preſcribed by the att, depart- 


ing from their captains it. 


brit licence. 671, 672 


2 E. 6. ad idem. 674, 675 


Expoſition on the ſeveral atts 


making departure of ſc/#jers, | 
mariners and gunners fans li- 


cenſe, felony. 671 70 681 
A mariner or gunner, who hath 
taken preſt, and departs ſans 


5 Obs licence, hath clergy. 678, 679 | 

| Where a ſoldier departing with- 

| out licence ſhall have his cler- 
677 t0 681 | 
A diviſion of at, tempore Elia. 
making new felonies. 681, 682 
8 Eliz. Sending ſheep beyond ſea | 
after former conviction, clergy. 


_ gy, or not. 


allowd. Hp 687 


27 Elis. Receiving, retaining, or | 
maintaining a popiſh prieſt | 
knowingly; no clergy. 336, 
J „ 
31 Flis, Imbezzling king's ar- 
_ mour; within clergy. 1b. 
Expoſition thereon. - 
35 Eliz. cap. 1. A recuſant refu- 


ſing to abjure, or after abjura- 
tion to depart, without clergy. 
io 


' Expoſition on this act. 688 70 


„690 
Circumſtances neceſſary to be al- 


ledged and proved. 689, 690 
ap. 2. A popiſh recuſant re- 


fuſing to abjure, or after abju- 
ration to depart ; without cler- 
1 


* 


— Cap. 31. Going with plague 


39 Bliz. 1 Fac. Dangerous rogue 
_ baniſhed,or adjudged to the gal- 

lies, returning ſans licence, with- 

in clergy. Pave 691 
But branded rogne begging or wwan- 
_ daring, ouſted of clergy. 10. 
39 Eiliz. Wandring ſo/diers or 
 mariners, or idle perſons wwan- 
ding as ſuch; felony in cer- 

tain Caſes, no clergy. 691, 692 


1 Jac. cap. 1. Witchcraft; no 


clergy. 54, 695 
—Cap. 4. Subjects paſſing ſea to 
ſerve forein prince, without ta- 
king oath directed; clergy al- 
lowd. 696 


Cap. 21. Of murder of ba- 


ſtard.children. Vide Evidence, 
Jndi#ment 

Cap. 25. Acknowledeing fine, ro- 
covery, deed inrolled, ſtatute, or 
 recogniſance, bail, or judgment 
in name of another not privy to 
ſame; elergy ouſted, but no 
corruption of blood or loſs of 
dower. 696 


Bail taken, but not filed not within 


this act, [but ſince made felo- 
ny]. 696 


ſore, but diſcontinued. 695, 696 
Statutes enacting felonies conti- 
nued down from the time the 
author wrote till this time. 
5 597 10 703 
Vide Bzeaking Pꝛiſon, Bug⸗ 
gery, Brirglary, Fozcible 
Parriage, Fozgery, Polyga- 
mp, Rape, Recozd, Statutes 
in general, 8&c. 


Fine. 


All ads ſpeaking of fines or ran- 


ſoms at Ving's pleaſure, mean 
of king's Juſtices. 375 
Preſentment 


containd j it s Hh TW 9 pa ITY 


—— 


Preſentment of a negligent eſcape | 


by grand inqueſt not ſufficient 


to convict officer, becauſe he | 


mult be fined; but ſufficient for 
an amercement * a vill. Page 


803 
Where executors were fined for a 
negligent eſcape 1 in their tefta- | 

| 604 


{ /; 
W hat the nicely of a fine for. a 


negligent eſcape. OD 
Where a prohibitory aft makes a 
penalty recoverable by action 
but mentions not in- 
dictment, party may be indict- 
ed, but fine not to exceed pe- 
IL 171 | 
Marriage with conſent excuſeth 


of debt, 


| nalty. 


| F o2ce. Vide Meteſũty. | 


Foꝛtible Entry. 


If one be indicted for a riotous 


and forcible entry contra for- 


mam ſtat. and the ſtatute is 
miſrecited; indictment quaſhed. | 
| IL 171, 172 | 
5 Tuſtices by fatute may make re- 


ſtitution on indictment found at 


private ſeſſions before any quar- 


ter- ſeſſions happen. II. 213 


or removal of indiłt ment of for- | 
Vide | | 
1 8 | Forfeiture of lands for treaſon. 


cible entry by certiorari. 
Certioꝛari. 


Forcible Detainer. 


If one hath been in poſſeſſion of a | 


houſe for three years, he may 


dctain it by force, by 8 H. 6. 
35 FF 


| ade fatto. 


In the caſe of grandfather, father 


Forcible Marriage, 


By 3 H. 7. Taking a woman as 
gainſt her will and marrying 
her, made felony. Page 614, 


659 

Expoſi tion on this af. 614, bs 
70 662 

Acceſſaries before and receivers 
principals. 614, 661 
To what women it extends or 
not. 660 


Taking away in one county and 
marrying in another, where of- 
fender indictabte. h. 


not, if firſt taking away againſt 
her will. ib. 
She may be a witneſs, tho a wife 
301, 302, 660, 661 


Principals and acceſſaries before 


ouſted of clergy. 661 
Whether receivers of ſuch women 
be ouſted of clergy, 614, 66 


Foxfeiture. 


| Forfeiture of goods for treaſon 


| ſame as for felony; but ſome 
difference as to grants of goods 
ſo forfeited. 239 


239 70 259, 356 


At common law lands intailed for- 


feited for treaſon, and ſo by 
26 H. 8. 633 Hs. now in 
force. 241 


and ſon, grandfather is tenant 
in tail, father attaint of treaſon 
dies firſt, the lands ſhall de- 
ſcend to the grandchild ; father 
could forfcit nothing, = 26 
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4 TaBLE of the 


Principal Matters 


I. 8. corrupts not the blood by 
attainder of the father. Page 


Le 241 
If after 26 H. 8. and before 33 JI. &. 
which veſts all in the A with- 


out office, tenant in tail had 


been attainted of. treaſon, and 
had died in that interval, the 
lands would have deſcended to 


the ſon till office found; but 


contra in caſe of tenant in fee- 


{imple attainted, and dying be- 


fore office; in this caſe freehold 


is caſt on king without office, 


and none can take it elſe. 242 
King at common law, and by 
26 H.8. was intitled to a right 
of entry, where party was in 


merely by diſſeiſin or abate- | 


ment, but not to a right of en- 
try, where poſſeſſor was in by 


title; but by 33 H. 8. king is 
intitled to right of entry in both 


caſes, and that without office; 
but there muſt be inquiſition or 


ſeiſure to bring ing into actual 


poſſeſſion. „ 

If king grant over before ſuch 
ſeiſure, how grant is to be, or 
oi. 
One committing treaſon hath then 
a bare right of action touching 
lands, or a right to reverſe 
judgment given againſt him, or 
to bring a formedon or writ of 
entry, but hath no right of en- 


try without recovery in ſuch. 
action; this right neither by | 
common law, nor 33 H. 8. is 


given to the ing by attainder 
of treaſon; ſed quere. ib. 


"Tenant in tail of the gift of H. 7. 
reverlion in the crown, made a_ 


feoffment in fee, and then was 


attaint of treaſon, and died, 


leaving iſſue; tho feoffor a- 
gainſt his own feoffment could 
— 


th. 


| Hot claim any right at time of 
the treaſon, yet there remained 
in him a right of intail forfeited 
to the king; and Ving is in as 
of his reverſion, which is not 

| ſubject to leaſes duly made by 
tenant in tail before his attain- 
der. Page 242, 243 
Tenant in tail general makes a 
feoffment to the uſe of himſelf 
in fee, and before 26 or 27H. 8. 
commits treaſon, and is attaint, 
and dies leaving iſſue inherita- 
ble to the intail, then a ſpecial 
att is made, whereby he was 
to forfeit all eſtates and rights; 
tenant 1n tail can have no right 
againſt his own feoffment; but 
when eſtate returns to him, that 
is forfeited by the attainder; 
and Ving ſhall hold this eſtate 


intail, and that ſhall never re- 
vive to the iſſue; retroſpect of 
king's title by attainder ſhall o- 
ver-reach and avoid the remit- 
ter wrought in the iſſue before 
king's actual ſeiſin by the at- 
teainder, or office thereon. 243 
King makes a gift in tail, ſaving _ 
reverſion to himſelf, attainder 
of treaſon of tenant in tail bar d 
not his iſſue, becauſe of 34 H. 8. 
which derogates from 26 G 
VVV 
But 5 & 6 E. 6. being purſe to 
thoſe atts makes lands of the 
gift of the Ving in tail, ſubject 
to forfeiture for treaſons. 244 
At common law Ving not intitled 
to a condition of re-entry in 
party attaint ; but in what caſes 
he is intitled to ſuch a condi- 
tion, or not, by 33 H. S. 244 70 


| 248 
Title to a condition of re- entry 
deſcribcd. 244 


Difference 


diſcharged of the right of oled 


containd i 751 the Two PA KTS. 


Difference, where condition is 
tied up to the perſon, or not, 


Page 244, 245 
At common law Ving by attainder 


of treaſon not intitled to uſes 


or truſts, - 247 
Truſts differ not from uſes in ſub- 
ſtance. 
Whether any other uſes but truſts, 
at making of 33 II. 8. 248, 249 
Why truſts kept from being exe- 
cuted by 27 H. 8. 248 
Wherein held and uſed as dif- 
ferent from uſes. mt 
W hether truſt of a frechold for- 
feited by attainder of treaſon, 
238, 249 

King made a leaſe for years to 
one for proviſion of wines for 
the bing in truſt for another, 


who was afterwards attainted 


of felony, held Ling ſhould have 

the truſt. — 448 
So if one outlawd have a bond 

made to another in truſt, it 


ſhall be executed by 3 | 


tion in exchequer or Chancery. 
5 . 
By ater of ceſty que truſt in 
fee- ſimple, neither land, nor 
truſt comes to the ing, or Jord 
by eſcheat. 


. 
Attainder of felony not within 
33 H. 8. yo 


Ditterence between a term in groſs 
In truſt for party attaint, and 
truſt of a term to attend inheri- 
tances, quam forfeiture for fe- 
. ; 250, 25t 
King intitled to a term for years 
in groſs; not in point of eſcheat 
by his prerogative, but as ha- 
ving bona & catalla felonum. ib. 
At common law king by attain- 


der of treaſon, not intitled to | 


Vol. II. 


248 But as to lands of inheritance, 


any chattels, which party | tad 
en autre aroit, as executor, Ce 
or in right of a corporation ag- 


gr regate. Page 251 


| Baron Tofleſſc of a term in right 


of the fee forfeits it by attain- 
der of treaſon, G c. 251 


| Wherrof. he is ſeiſed in her 
rig ght, if he be attainted of trea- 
ſon, king hath the frechold du- 


ring the coverture. :.. 13; 


So if tenant for life .be attainted 
of treaſon, Ling hath freehold 
during life of party attainted ; 
and fo he had before 26 H. 8. 
by attainder of tenant in tail. 

-:2F1, 353 


At common tas and now, in caſe 


of a corporation aggregate, no- 
thing was, or is forfeited by 
attainder of the head of the cor- 
poration. 25 2 


At common law a ſole corpora- 


tion, as abbot, Oc. by attain- 
der of treaſon forfeited to the 
king the profits of their abbey, 
Sc. during their incumbency ; 
but their ſucceſſors not bound 
by ſuch forfeiture. 1b. 


But by 26 & 33 U. 8. theſe ſole 
Eſcheat only ob defectum tenentis. | 


corporations forfeited the inhe- 
ritance; and their ſucceſſors 
were bound by ſuch attainders. 

18 


But 5 & 6 E. 6. reſtores the right 


of ſucceſſors. 253 


By common law all hetedita- 


ments, whether in tenure, or 
not, as rents, Gc. are forfeited 
to the king by attainder of trea- 
ſon; but inheritances purely in 
privity, appropriate to the per- 
lon, are not forfeited either by 
common law, or ſtatute, 4s a 
founderſhip, Cc. 7%, 
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A TABLE of the Principal Matters 


At common law by husband's at- 


tainder of treaſon, or felony, 
wife loſt her dower; but contra 
by 1 E. 6. Page 253 


By 5 & 6 E. 6. husband attaint of 


treaſon , wife ſhall loſe her 


dower, and it ſtands fo now, | 


fave in treaſons made by par- 
ticular c,, where dower is 
CCC 
Tho theſe are called royal eſ- 


cheats, the 77g hath theſe for- 
feitures in jure corone, of | 


whomſoever the lands be im- 
mediately held. „ 


A manor is held of the king, as | 


of his honour of D. and ma- 


nor eſcheats for felony of te- 


nant, it is now parcel of the 


out again generally, it ſhall be 


held of the honour; but if it | 
cheat for treaſon, it is no par- | 


cel of the honour; and if grant- 


ed out generally, it ſhall be 


held zn capite. 254 


Where land comes to the crown 


by atta inder of treaſon, all 
meſne tenures of common per- 
ſons are extinct; but if Ving 
grant it out, he is de jure to re- 
vive the former tenure, for 
which petition of right lies. 7b. 


If tenant in tail of the gift of the 
king, the reverſion in the king, | 
make a leaſe for years, and then 
zs attainted of treaſon, the king 


ſhall avoid that leaſe, tho te- 
nant in tail have iſſue living; 
yet if he after ſuch leaſe had 
bargained and ſold, or levied 
a fine to the king, the king 
ſhould be bound by ſuch leaſe, 
as long as there is iſſue. tb. 
At common law divers lords had 


by ſpecial grant, or in right of 


their counties palatine, royal / 


I 


He, who hath pura repalia, ſhall 
\ honour; and if {ng grant it 


cheats of the lands held within 
their franchiſes of perſons at- 
taint of treaſon, and ſeveral in- 
ſtances thereof. Page 254, 255, 

| | 256 


In what treaſons or not they ſhall 


have ſuch royal eſcheats. 256, 
Cr. -+d 
26 H. 8. in force as to forfeitures 

for treaſons within 25 E. 3. 257 


There is a proviſo in 5 Elis. 


whereby clipping is made trea- 
ſon, to ſave or confirm the 
rights of perſons intitled to ſuch 
royal efchcats on attainders of 
treaſon within this att. 257 
No like clauſe in any other ac of 
new treaſon. tb. 


not have forfeitures of tenant in 


tail for treaſonn lb. 
Royal eſcheats by preſcription ex- 


tend not to new treaſons. 256, 
| 271 


Of the forfeiture of lands in a 


county palatine by attainder of 
| treaſon out of a county pala- 
tine, or & concerſo. 286 


Antiently, if one had been ſlain in 


open war againſt the Ying, the 
king did de facto take a for- 
feiture, and how, and where 
taken. 5 42 
But in all other caſes, whether of 
felony or treaſon, if party died 
before attainder, or after con- 
viction, and before judgment, 
there enſued neither attainder, 
nor forfeiture of lands. 343 
If a traitor, or felon reſcue him- 
| ſelf, or will not ſubmit to be 
arreſted, and on reſiſtance is 
lain, on preſentment thereof he 

| ſhall forfeit his goods and chat- 
tels; but whether preſentment 
traverſable; per aſcuns, he 
ſhall forfeit the itlues of his 
lands 


— —— 


containd in the Two PART s. 


lands for a year and day. Page 


343, 363, 489 70 492, 602 


One arraigned tor felony or trea- | 
ſon, tho he be acquitted, yet 


jf it be found he fled, forfeits 
his goods. 343 


How far in treaſon attainder af- 
ter party's death ouſted by ſta- 


3435344 


tute. 
One attaint of Iracy beforc com- 
miſſioners of oper and zerminer 


on 28 H. 8. according to courſe | | 
of common law forteits lands 


and goods; but it works no 
corruption of blood. 


commits treaſon, and is attaint 
and dies, husband ſhall be te- 
nant by courteſy; contra, if 


treaſon committed by her be- 


fore iſſue had. 359 
Tenant in tail is attaint of trea- 
fon; 
| the freehold during life of te- 
nant in tail. 
Attainder of weaken or telony of 
a copyholder gives the king no 
forfeiture; but it regularly be- 
longs to the lord, if not a con- 
trary cuſtom. 


taint of felony deſcend to the 
heir; contra of treaſon; but the 
lands of one attaint of felony 


by outlawry, or one abjuring, 
eſcheat. 1. 


In petit treaſon and felony lands 


eſchcat to the lord; but king | 
ſhall have diem, annum & 
_ vaſtum. 360 
How to be computed. = tb. 
'Tenant in tail, or for life, or hus- 
band ſeiſed in right of his wife 


is attaint of felony, king ſhall | 


have the year, 
againſt wife, 
"> 


day aud waſt 
* and rever- 


ib, 


king on office found hath 


3595 360 


354 
Ik husband ſeiſed in jure uxoris | 


hath iſſue by her, and then ſhe ; 


| 360 | 
By cuſtom of Kent wade of one at- | 


— — 


Forfeiture 15 treaſon or ſelony to 
avoid eſue incumbrances re- 
lates to time of offenſe com- 


mitted. Page 360 
Two jointenants in fee; one is 


attaint of treaſon, and dies ; ; 
land ſurvives to the other, but 
ſubject to the title of forfeiture. 
360, 361 

If one be outlawd on indictment 
of felony or treaſon, and pend- 
ing the proceſs alien the land, 
yet Ving or lord ſhall have the 
land, which he held at time of 
felony committed]; attainder by 
outlawry relates to day and 
year in indictment. 361 


In appeal of felony or murder by 


writ, if pending it party aliens, 


e en! is outlawd before ap- 


pearance, lord's eſcheat is loſt, 
becauſe it relates only to the 
time of outlawry pronounced, 
the writ containing no certain 
time of offenſe committed. 361 
But contra, if defendant bad! ap- 
peard, and plaintiff had de- 
clared on his writ, and defen- 
dant had been convict and at- 
taint; or if appeal had been by 
bill, and thereon party had 
been outlawd, tho before ap- 
pearance, eſcheat had related 
to time of fact committed to a- 
void meſne incumbrances. 362 
Goods of perſons convict of trea- 
ſon or felony, or put in exigent 
for the fame, or who fled, or 
ſtand mute, forfeit to the king. | 
„ 

To what times reſpectively theſe 
forfeitures relate. 1b. 
Alienation made [of goods] bo- 
ud fide by felon, or traitor, or 
one that flies, 'meſie between 
offenſe, or fight and convic-_ 
Lion, or preſentment of flight is 
good. 


— 


* 
—— 


A TABLE of the Principal Matters 


good, and binds the ſing, if 
traudulent, it is void by 13 E- 
liz. Page 362, 367 


If a felon be kild in flight, and it 


be found by inquilition, for- 
| A convict within clergy forteits 


feiture of his goods relates to 
the flight. 


| - 5 362 
If party comes not in, his goods 


— 


forfeit on award of exigent. 


„ N 365 
In murder, title of lord by eſ- 


cheat to avoid meſue incum- 
brances relates to ſtroke given. 
9 4256, 591. II. 179 
In homicide per infortunium, par- 
ty forfeits his goods, tho inti- 


tled, quaſi de jure, to a par- 
477, 478, 492 | 


don on courſe. 
Officer killing felon in flight, or 
that reſiſts, forfeirs nothing. 481, 


If the killing cannot be attributed 


to any act of the perſon killing, 
but of the deceaſed, the former | 
forfeits not his goods, quere. | 
492, 493 | 


493, 494 | 


Where one killing another in his 


own defenſe forfeits his goods, 
or not. 


tdtauhat for the felony. = 
In petit larciny party forfeits his 
goods, and ſo if acquitted, and 

it be found he fled. 330 
In appeal of felony or robbery, if 
appellant omit any of the goods 
ſtolen in his appeal, they are 
forfeit; and ſo in the caſe of a 


falſe appeal of robbery, where 


appellee came to the goods by 
bailment, or finding. 538 
It 


the flight. 
1 


| b 4935 494 
Forfeiture for flight diſtinct from 


it be found ſuper viſum cor po- 
ris, that felon fled, and was 
kild in flight, this preſentment, 
tho after party's death, is con- 
cluſwe as to the forfeiture for 
IL. 154 


On burning in the hand, 
to be immediately reſtored to 


mer conviction, 


By judgment of peine fort & dure 
party forfeits his goods; but it 
is no attainder, nor gives any 
eſcheat, nor works corruption of 
blood. II. Page 319 


all his goods, tho he be burnt 
in the hand; yet thereby be- 
comes capable of purchaſing 
and retaining other goods. II. 
388, 389 
he ought _ 


poſſeſſion of his lands. II. 389 


I here alienee may falſify attain- 


der in point of offenſe, as well 
as time, or not. Vide Falſi⸗ 
fying Attainder. 
For forfeiture by felo de ſe, and 
how it relates. Vide Deg: 
dand, Felo de ſe. 5 
Vide Corruption and Veſtitu-⸗ 
tion ok Blood. . 


Expoſition on 5 Fliz. making it 
felony without clergy after for- 

| 683 70 687 

Former conviction to be convic- 


tion by judgment. 384, 682, 


| 683, 685, 686 

Offenſe in any forgery or publica- 
tion within this act after for- 
mer conviction, felony. 686 
A convict of publiſhing a falſe 
deed forges a deed, it is felony 
within the act; fo e conder ſo. 
How indictment for ſecond offenſe 
to be. 686 


On evidence, record of firſt con- 


viction to be proved, yet the 


matter of it not be re- examined. 
| | Fr" Ros 


Where 


Py 


” 4a ” 
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containd it the Two Pa Ars. 


Where antedating a deed to _ 
a man's own teoftment, 
gery; intent herein conſidera- 
ble. Page 683 

What a making forging, or aſ- 
ſenting to a "forgery. 683 70 


686 


Aﬀent after makes not a principal, 
for that end it muſt be prece- 


dent, or concomitant. 684 
Making a falle cuſtomary, for- 
gery. | Bs 


Where int ſerting a clauſe in a will 
without n e of deviſor is 
forgery, of . . 


Forging ſurrenders, admittances, 


or court-rolls, within this aft. 

ET 10. 
Forging deed or will, purporting 
a leaſe, or rent-charge for years 
1s within it; 


Where one publiſhes a deed, 

which he has been told to be 
falſe, is puniſhable within this 
. | 685 
F orging a will of goods within it. 


10.4 


*. hat 3 or recognizances | 
within it, or not. . 


Juſtices of afliſe, or oper and ter- 


miner have expreſly OI 


of offenſes againſt this act; 
extends to B. R. but not 15 
juſtices of peace. 686 


Franchile. 


He, who hath franchiſe of infang- 


thief, gives judgment of death 
againſt a felon not within his 
juriſdiction, it is cauſe of ſeiſure 
of liberty, but not murder. 


Vol. II. 


is for- 


ſo is forging aſ- 
fignment of leaſe for years, but 
not of lands in Ireland. 1b. 


40 


| Þ weiny cannot be committed of 
treaſure trove, or wreck till 
ſeiſed; tho he, that hath them 
in polit of franchiſe, may have 
a ſpecial action againſt him, that 
takes them, Page 1190” 

Bailiff of franchiſe having a gaol 

and cuſtody of a felon is s charge- 


able for his eſcape, and not the 


ſherift, 595 
Franchiſes to be quit de murdro, 
latrocinio G eſcapits explained. 
604. 


| Bailiff 4 franchifs cannot execute. 


proceſs within his franchiſe, but 
by ſherifls mandate. II. 68 

Zur franchiſes of coinage. Vide 
Coin. 


Vide County Palatine , Foz⸗ 


keiture. 


Frank⸗pledge. 


Formerly all under twelve ought 
to have been in frank-pledee, 
ſave clergy-men, noblemen and 
Knights, and their families, 


II. 74 
A moſt excellent conſtitution. II. 


Vide Amercements. 


Freſh Suit and Purſuit. 


Of reſtitution on appeals on freſh 


ſuit. 539» 540% 541 


| How freſh ſuit to be inquired. 


549, 541 


Fugam kecit. vide Cozoner, 
Foxfeiture, Inqueſt of Ofiice. 


46: Gaol, 


A TABLE of the Principal Matters 


- Gaol, Gaoler and Puloner. 


Torge one fo ſtrictly, that | 


he dies, murder; therefore, 


Where any one dies in gaol, co- 


roner to be ſent for to inquire | 


of his death. Page 432 
Clerk of crown to view body of 


One dying in king's bench pri- 


{on. II. 58 


If nittimus be not in writing and | 


ſealed, gaoler liable to falſc 
impriſonment ; but not, if party 
committed by a court of record. 
583, 584 

If commitment expreſs no cauſe, 
gaoler in falſe impriſonment 


may aver that it was for fe- 


3584 
But he is not bound to receive fe- 


lony. 


lon on ſuch miztimus. 595 
Commitment by a juſtice ought to 


be to common gaol; but if of- 
fenſe committed, and party ta- 


ken within a franchiſe, then by 
ſtatute to gaol there. 585. 
1 124 


Sometimes jultices ſend bw I 


not having their bail ready, to 
ſome private priſon, as New 


Priſon, Gc. till they can End 


bail; but this difliked by the 
judges. : 15. 


Sheriff and gaolers bound to re- | 


_ ceive felons, whether commit- 


ted by juſtices, or attached * 
; officio by conſtables, or private 


men. 585, 594 70 597 
By ſtatute gaols of counties re- 


joined to counties. 598 
Where gaolers may put priſoners 
in irons to prevent their eſcape. 
601 


Felony in gaoler by dureſs of im- 
priſonment to make a man be- 


1 


Tower, 


— 


come approver againſt his will. 
Lage 640, 641 

an exempt priſon from 
that of the ſheriff IL 410 
Charges of ſending criminals to 
ga0l by common law to be born 
by vill, where taken; but by 
ſtatute by priſoner, if able; if 
not, how levied. II. 96 


| Vide Arreft, Breach of Peiſon, 


Commitment, Elcape, Ref: 
8 


Gaol-delivery, 


Juſtices may aſſign a coroner to 


an approver. 11 31 


Muſt ſend their records determind 


into the exchequer. II. 31, 36 
The direction and tenor of _ 
commilien.. : : II. 

By 8 R. 2. no man of /azy ſhall be 
juſtice in his own county, 7b. 


How expounded by 33 /7.8. as to 


the county; this prohibition u- 
| ſually diſpenſed with by a 1 
obſtante. . 
By charter mayor of London of 
the quorum, and fo in Nor- 
_ wich. 85 3 
May proceed againſt priſoners, (if 
in gaol) on inquilition before 
- Coroner, or N other juſtices. 
th. 
Juſtices of peace muſt ſend to them 
their indictments not determind, 
whether of felonies, or treſpal⸗ 
ſes. 5 
The import of their precept to the 
ſheriff; in whoſe name, and un- 
der whoſe eſte it is to be. II. 


32, 33, 261 


| What to be done on return o 


recept. II. 33 
May take indictment, try and give 
judgment {ame day. II. 29, 34 


May 


containd in the Two PARTS. 


May command ſheriff ore tenus to 
return a pannel, II. Page 34 
They may deliver by proclama- 
tion perſons impriſond, where 
no indictment preferd, or in- 
dictment preferd, and 72nora- 
mu found, which per aſcuns, 
cannot be done by juſtices of 
oper and terminer, or peace. ih. 
May originally take indictments 
of felony of priſoners in gaol. 
e tb. 
Where felon is at large, by which 
of their powers in their com- 
miſſion they may take indict- 
ment. | 70. 


Juſtices of yer and terminer, 


gaol-delivery, and of the peace 
may make up their records by 
all three of their powers; and 
if good by any one commiſſion, 


it is ſufficient, and beſt ſhall be. 
WV 
Priſoner let to bail in law is in | 


taken for the king. 


priſon, and therefore juſtices of 
gaol-delivery may take indict- 
ment againſt him; but one let 


to mainpriſe, not in cuſtody. | 


J dg ul any 
They may deliver gaol of perfons 
committed for treaſon. ib. 


Others may be added, or their 
power contracted, by afſocia- 
tion, or fi non omnes. II. 23 
Subſequent juſtices have power by 
ſtatute to give judgment on one 
reprieved aſter conviction. II. 


May award execution on ju 
ment given by former juſtices. 
1b. 

If one be indicted and outlawd 
for felony before juſtices of 


peace, yet if he be in priſon, 


by common law juſtices of gaol- 
delivery may award execution 
on that outlawry. 70. 


35 
dg- 


New juſtices by 1 E. 6. may pro- 
cced in every behalf, as if the 
old commiſſions or commiſſio- 
ners had continued not alterd. 

II. Hage 35, 405 

Juſtices may receive appeals by 

bill againſt any one in gaol. 2b. 

May aſſign coroner to an appeal, 

and make proceſs againſt ap- 
pellce in a forein county. II. 
5 6 

Sheriff is to deliver to them 8 65 
of all perſons in gaol or baild. 
a ib. 

If an ad limit ſpecially an offenſe 

to be heard and determind by 

juſtices of peace; quiere, he- 
ther juſtices of gaol- delivery, or 

Yer and terminer may hear and 

determine it. | 15. 

But where 277 ſpeaks only of ju- 
ſtices in the county, it may be 
tried cither before juſtices of 

_ oper and terminer, or gaol- 

delivery. ” | ib, 

By ſtatute they have power to re- 
form pannel ore tenus, either 

ol grand, or petit jury. II. 36, 

J $00 306: 

Clerks of the crown, (5c. are to 

certify into B. R. names of all 
perions outlawd, attaint or con- 
vict, and ſuch names ſhall be 

certified to juſtices of gaol-deli- 
very 1 

Juſtices of gaol- delivery may ſend 

priſoners by habeas corpus to 
ſheriff of another county, with a 
precept for him to receive them, 

272. for a felony committed in 
that county, tho it be out of 
their circuit, f 

Of neceſſity juſtices of gaol-de- 
livery have in ſome caſes power. 
out of the precincts of their 
county or circuit. ih, 


Wlether 


—— — — — 1 ——ů— 
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3 


Whether they can iflve proccſs of 
outlawry, II. Page 37, 199 


A. and B. are indicted before ju- | 


ſtices of peace, and by 4E. 3. 


indictment is deliverd over 10 


juſtices of gaol- delivery, 4. ap- 


pears, is tried and. acquitted, 
B. appears not, the juſtices of 
peace cannot make out proceſs 


againſt B. becauſe record not 


before them; nor can juſtices of 


gaol- delivery make out proceſs 
to outlawry returnable before 
the juſtices of peace. II. 37 


Neither can they proceed to out- 


lawry before themſelves, as ju- 
ſtices of oper and terminer, 


where indictment taken before | 
juſtices of peace, but the intire | 
record muſt be removed into 


B. R. by certicrari, and from 
| thence proceſs of outlawry iſſuc. 
VV 


5 By 26 H. 8. what crimes com- 


mitted in ales, juſtices of 
peace and gaol-delivery in 
counties adjacent to J/ales have 


power to hear and determine. | 


IL 38 


Repeald , as to treaſon, by 1 & 


2 P. & M. but in force as to 


\__ other felonies. „„ 
They are by ſtatute to hold their 


ſeſſions, where county- court 
held, but ſtatute only directive. 
VVV 


They may, after priſoner has 


pleaded, take his pannel from 


ſheriff without making any pre- 


cept to him. II. 261 


Where commiſſion ſpecial, they 


do not ſerd out a general pre- 
cept to the ſheriff to return ju- 


ries againſt they come. ib. 


New juttices may award exccu- 
tion on a party reprieved aficr 
judgment, OR 

1 CR 


But not fit to give judgment, or a- 
ward execution on one re- 
prieved by another judge, with- 
out knowing on what grounds 
the reprieve was. II. Pape 406 

Precepts, as ©enire fac. &c. by 
them, need not be otherwiſe 
than by award on the roll. 

F I 416 

For jury-proceſs iſſued by juſtices 

of gaok-delivery. Vide Trial. 

Power of making juſtices of gaol- 
delivery in counties palatine, 
and franchiſes reſumed. Vide 
County Palatine. 

Vide Commiſſion, Court, Ju- 
ſfices of Aſſiſe, Juſtices of 
Peace, King's Bench, Dyer | 

and Terminer, Pꝛocels. 


Goods. Vide Forfeiture, Re: 


ſtitution, Seizure, 
G2and Larciny, Vide Latciny, 
G2and Jury. Vide Jury, 


G!ant. 


Grant of judicial, or miniſterial _ 
offices, concerning adminiſtra- 
tion of juſtice, during &ing's 

pleaſure, is determind by his 
death. 706 

Grant of a judicial office, quam 

ain fe bene geſſerit, tho a free- 

hold, is determind by his death. 
tb. 

But grants of offices of a different 

kind, or of lands durante bene- 
placito, are not determind with- 
out ſome act or declaration by 
the ſucceſlor. 70. 


Forfeiture of goods for treaſon, 


ſame as forteiture for felony ; 
but a difference in grants there- 
of,- 3 

| A manor 


containd in the TWO PARTS. 


— 


A manor held of the ling, a 
of his honour of D. * 7B 
for felony of tenant, it 1s now 
parcel of the honour; but if 
it eſcheat for treaſon, it is 


no parcel of the honour; and | 


if granted out generally, ſhall 
be held in capite. Page 254 


Habeas Camus. 


Here temporal iud ge might 
have taken notice inci- 


R 


dently, whether a tenet was | 


hereſy or not, and nent ob- 


ſtantè return of dioccian, have | 


deliverd party impriſond on this 
writ. 400, 407, 408 


Cauſe neceſſary to be expreſſed in 
commitment in order to be re- 


turned on babeas corpus. 584 
It is quaſi a writ of right, or er- 


ror to determine, whether im 
priſonment g good, or erronious. 


tb. 
Where juſtices of exol- delivery 


may ſend priſoners by this writ 
to ſheriff of another county out | 


of their circuit. IL 37 
jiciendum, and bailing thereon. 
IL 143 70 148 
What to be done on return being 
filed, II. 143 
Party to be remanded till return 
> meds 
W hence it iſſues. 
When it iſſues out of C. E. or 
 Fxchequer, it is where party is 
privileged, or to charge him 
with an action. II. 144, 312, 
313 
If one be ſued in C. B. or is 
ſuppoſed to be ſo ſued, and is 
arreſted for a pre-ſuppoſed miſ- 
demeanor, or for felony, this 
Vol. I. 


II. 146 
II. 143, 144 | 


| vilege returned. 
Of writ of habeas corpus ad ſub- 


On writ ad faciendum, Gc. not 


writ lies there; and if it ap- 
pears on return, that party is 
wrongfully committed, the pri- 
vilege ſhall be allowd, and 
party diſcharged; or if doubt- 
ful, baild to appear in B. R. 

II. Page 144 


If one be ſued in C. P. and is 


arreſted and impriſoned for fe- 
lony, Cc. tho gaoler on habeas 
corpus ought to return the 
cauſes, as well criminal, as that 
wherewith he is charged out of 
that court, yet C B. "ought not 
to commit to the Fleet, Bor diſ—- 
charge him, nor take bail to 
anſwer there, but may bail on 
the action, and remand him to 
ſheriff as to the crime. tb. 
C. B. have now by flatute origi- 
nal juriſdiction to bail, diſ- 
charge, or commit on this writ 
one committed by council-table, 
as well as B. R. and that tho 
party hath no privilege, II. 
144, 145 
B. R. and Chancery 3 ws. 
ginal juriſdiction to grant this 
writ and bail, Cc. tho no pri- 
II. 145, 147 
Of habeas corpus ad faciendum 
& recipiendum granted by 
B. R. when granted, and be- 
fore whom returnable, tb. 
If a civil action and matter of 
_ crime be returned, and action 
appear to be fraudulent, party 
may be remanded ; if real, court 
may commit him to the mar- 
ſhal with his cauſes, tho they 
are matters of crime. 1b. 


ſingly a matter of crime ought 
to be returned, for that belongs 
to writ ad ſub iciendum. 1b. 
When habeas corpus in criminal 
cauſes iſſues out of chancery, and 

6 H caulc 


— 
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cauſe | is returned, cher lot | 
may judge thereof, and may 

diſcharge or bail priſoner to ap- 
| pear in B. R. or may propriis 


 manibus deliver record in B. R. 


and thereon B. R. may proceed N | 
| Homage. Vide Alligeance. 


to bail, &c. II. Page 147 


But if chancellor diſcharge him 


not, but bail him, ſurety muſt 


be to appear in B, R. or if | 
chancellor will do neither, he | 


may commit him to Fleet till 


term, and then he may be turn- | 


cad over to B. R. and there 
proceeded againſt; chancellor 
hath no power to proceed in 
eriminal cauſes. tb. 


Habeas corpus [before 31 Car. 2.] 
in criminal cauſes ſhould regu- 


larly have iſſued out of chan- 
cery in vacation, and B. R. in 


term. 5 1b. | 


Sending habeas corpus ad facien- 


dum & recipiendum by chancel- 


lor for perſons arreſted in civil 


cauſes not warranted by law, 


and as to perſons in execution, 
forbidden by ſtatute. 


Tiorari record. II. 210, 211 
Court cannot on hare return of 


habeas corpus give any judg- | 


ment, or proceed on record of 
indictment, unleſs removed by 


certiorari; but it ſtands in ſame 


force it did, tho return be ad- 


judged ill, and party be diſ- 


charged; and court below may 
iſſue new proceſs on indictment, 


tho contra on babeas corpus in | 


Civil cauſes, for therein it is a 
ſuperſedeas. II. 210, 211 


By whom habeas corpus to be 


ſigned. „ II. 211 
For other matters. Vide Cer- 
tiozari, 


4 


F defined. 


Diviſion o 


Hawks, Vide Felony by Sta- 


tute, Larciny, 
- Hereſy, Vide Religion, 


Homicide, 
The ſeveral kinds of homicide, 


Page 424 


425 
Involuntary homicide defined. 47 1 


In this caſe, indictment muſt find 


ſpecial matter, or if indictment 
be of murder or manſlaughter, 
and on trial it appear to be in- 


voluntary, how jury to find. 1b. 


Priſoner in ſuch caſe muſt plead 
not ny. 471, 478 
involuntary homicide, 

| „ 
Homicide per infortunium defined 
and exemplified. 472 


If one ſhoot at butts, and by ca- 
II. 148 + 
Habeas corpus removes body, cer- 


ſualty his hand ſhakes, and ar- 
row kills a by-ſtander, per in- 
fortunium == . 
So if a carpenter or maſon in 
building caſually let fall a piece 
of timber, Gc. and kills an- 
other. 4” 473, 675 
But if he voluntarily let it fall 
without giving due warning, 
whereby it kills another, it 
will be at leaſt manſlaughter, 
quia debitam diligentiam non 
adbibuit. oY 1b. 
So if one be felling a tree in his 
own ground, and it fall and 
kill another, chance- medley. 7b. 
Tho chance excuſeth from felony, 
it excuſeth not from treſpaſs. 7b. 
If two play at barriers, or run a- 
tilt by king's command , and 
+5. MP6 


containd in the Iwo PART 8. 


one kill the other, it is per in- 
fortunium; but without it, man- 
ſlaughter. Page 473 
If a ſchool-maſter correct his ſcho- 
lar, Gc. who by ſtruggling, or 


otherwiſe dies, only 7 per N 2 


tunium. 


But if correction be with a 5 | 


_ inſtrument, or outragious, it is 


murder. 5 tb. . 
Several come to enter the houſe of | 
A. as treſpaſſers, A. ſhoots and | 


kills one, manſlaughter ; con- 
tra, if they had entred to com- 
mit a felony. „ 
Where, on an alarm that thieves 
were breaking into the houſe in 


the night, the maſter kild a ſer- 


vant hid in a buttery thro' fear 
of being diſcovered by them, 


(the ſervant being miſtaken for 


one of the thieves, and not diſ- 


cerned in the dark,) it was held 


no felony; quære, whether ho- 
micide per infortunium. ib. 
If one knowing that people are 
paſſing along the ſtreet throw 
a ſtone, or ſhoot an arrow o- 


ver the "houſe or wall, with in- 
tent to do hurt, and one is | 


thereby ſlain, this is murder; 


and if without ſuch intent man- 


ſlaughter, and not per infortu- 


uit, becauſe act unlawful. | 
. 475-1 


One, in ſhooting at a deer in his 


own park, by accident kills an- | 


other man, homicide per infor- 


tunium; but contra, if it be in | 
the park of a ſtranger without 
his licence, then it is man- 
ſlaughter. 255 tb. | 


A. throws a ſtone at a bird, and 
thereby kills a man, to whom 


no harm intended, per infortu- 
Hun. — „ 


—— — 


But if he had thrown it to kill the 
poultry, or cattle of B. and __ 

like accident had happend, 
had been manſlaughter, but *. 
murder; becauſe not with in- 
tent to hurt the by- ſtander. 
Page 475 


gun without ſuch a qualifica- 
tion, and under a penalty ; one 
unqualified ſhoots with a gun 


ſtander by ſome accident, that 
in another caſe would have a- 
mounted only to chance-med- 


ley; this no more than chance- 
| medley in him, keeping a gun 


in ſuch caſe, being only malim 
prohibitum. 475,476 


watch in the night i in a corn- 


orderd by him to ſhoot when 


he heard any buſtle in the corn 


by deer; maſter himſelf impro- 
vidently ruſhes into the corn, 
ſervant ſuppoſing it to be deer 
ſhoots and kills his maſter, only 
chance-medley, becauſe ſervant 


orders, it would have bcen 


manſlaughter, becauſe he did 
not adbibere debitam diligen- 
tiam to diſcover his mark. 7b. 


4. drives his cart careletly, and 
it runs over a child in the 


ſtreet, if 4. having ſeen the 
child, yet drives on "upon him, 


it is murder ; but if he ſaw not 
the child, manſlaughter ; ; but if 
child had run croſs the way, 
and cart run over it before it 
was poſſible for carter to ſtop, 
it is per infortuni um. tb. 


| If 


An aff prohibits ſhooting in a 


at a bird, and it kills a by- 


A ſervant ſet by his waſter to 


field with a gun charged, and 


miſguided by his orders. 476 
But if maſter had not given ſuch. 
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If one riding in the lireet whip his 
horſe to put him into ſpeed, 
and run over a child and kill 


him, homicide, and not per in- 
fortuntum and if he had rid ſo in 


a preſs of people with intent to 
do hurt, and horſe had kild an- 


; other, it had been murder. 
Page 476 
But if one be riding in the ſtreet, 


a by-ſtander whips the horſe, 
whereby he runs away againſt 
will of rider, and runs over 
and kills a man, it is chance- 


medley only, in which caſe jury 
are to find the ſpecial matter; 


yet where coroner's inqueſt 


finding ſpecial matter ſtands un- 


| traverſed, court will receive 


verdict of nor guilty on indict- 
ment by grand inqueſt, and 


party confeſſing indictment by 


coroner, ſhall have his pardon 


| 476,477 
Killing another per in fertuutuin, 


of courſe. 
not in truth felony, how ver- 
dict concludes; 
his goods, 


ardon of courſe, yet he is not 


to be diſcharged, but baild till 
next term or ſeſſions to ſue out 


ſuch pardon. „ 
Homicide ex receſ/itate, partly vo- 
luntary, partly involuntary. 478 
Neceſſity of two kinds: 1. Of a 
private nature. 2. That which 
relates to publick juſtice and 
ſafety. tb. 
Former obliges one to his own 
defenſe and ſafe-guard, and 


what inquiries this takes in. 20. 


Two kinds of homicide /e defen- 


dendo, and reſpective conſe- 
| 70. 


quences thereof. 


Homicide /e defendendo defined. 
479 


4 


party forfeits | 
and why; tho he | 
ought to have quaſe de jure a 


W hat circumſtances therein ob- 
ſervable. Page 479 10 484 
There being malice betw cen 4. 
and BB. they appoint time and 
place to fight, and meet, 4. 
gives firſt onſet, B. retreats as 
far as he can with ſafety, and 
then kills A. who had other- 
wite kild him, murder; be- 
cauſe they met by compact. 479 
There being malice between 4, 
and B. they meet caſually; A. 
allaults B. and drives him to 
the wall; B. in his own de- 
fence kills A. this ſe defenden:- 
40. ib. 
A. aſlaults B. and 2 preſently 
thercon ſtrikes 4. without flight, 
Whereof 4. dies, this is man- 
laughter; but if P. ſtrike 4. 
again, but not mortally, and 
blows paſs between them, and 
at length B. retires to the wall, 
and being preſſed on by 4. 
gives him a mortal wound, 
whereof 4. dies, only /e defen- 
aendo. 479 
4. by malice makes a ſudden al 
ſault on B. who ſtrikes again, 
and bearing hard on 4. A. re- 
treats to the wall, and in ſaving 
himſelf kills B. whether mur- 
der, or ſe defendendo; 
fat the queſtion depends on. 
479, 480 
In homicide ſe defeudendo, ſome 
act to be done by party killing, 
for if he be merely paſive, only 
per infortunium. 80 
A. aflaults B. who flies to the 
wall, or falls holding his ſword, 
Gc. in his hand, 4. runs vio- 
lently, or falls on knife, Sc. of B. 
without any ſtroke or thruſt ot- 
ſerd by B. and dies, per infor- 
tuniums; quæ re, whether A. felo 
de le. 480, 481 
He, 


what 


containd in the Two PARTS. 


He, who kills in his own defenſe, 


ought to fly, as far as he may, 


to avoid violence of aſſault, be- 
fore he turn on aſſailant. Page 
481, 483, 486 

Argument againſt . . 
If 1 ** be aſſaulted b priſoner, 
or ſheriff, or bailiff 3 in execu- 


tion of his office, he is not 
bound to give back to the wall; 
but if he kill aſſailant without 


ſuch retreat, 


only e defen- 
dendo. ſe tb. 


The like of a conſtable, or watch- | 

„„ : 
But if priſoner reſt as not, but flies, 
yet officer for fear of reſeue | 
gives priſoner a mortal ſtroke, | 


man. 


it is murder; for here was no 


_ aſſault firſt made by priſoner, | 
and ſo cannot be ſe defendendo | 
15. 


in officer. 


Difference between civil actions 
and felonies. 1b. 


It one be in danger of arreſt by | 


cap. in debt, &c. and he flies, | 

and bailiff kills him, murder. 
: tb. 
But if felon Lies, and cannot be 
otherwiſe taken, if he be kild, 


juſtifiable, and officer forfei its | 
nothing; but perſon kild forfeits 
tb. | 


his goods. 
A thief aſlaults a true man, either 
abroad, or in his own houſe, 
to rob or kill him, 


wa & juſtify killing aſſailant, 
it is no felony. _ ib. 
If 4 aſſault J. ſo fiercely, that B. 
cannot fave his life, if he 
back, or if B. fall tothe ground, 
whereby he cannot fly, if B. 


kills A. it is ſe defendendo. 482 


Where firſt aſſailer may be ſaid to 
kill the aſſailed ſe defendendo, 


Or not. 


Vol. II. 


true man | 
not bound to give "back, but | 


give | 


* 


If A. aſſault B. and B. thereon 
| re- aſſault A. and A. flies to a- 
void the aſſault of B. who pur- 
ſues him, and then A. being 
driven to the wall turns again, 
and kills B. whether ſe defen- 
-Hengo.- 2 ge 482 
But if . aſſaults 2 firſt, * B. 
re- aſſaults 4. fo fiercely, that 
A. cannot rctreat to the wall, 
or other non ultra, without dan- 
ger of his life, nay, tho 4. fall 
on the ground on the aſſault of 
B. and then kills B. murder or 
manſlaughter. _ 10. 
Where one is aflaulted fo fiercely, 
that he cannot fly, law will in- 
_ terpret this neceſſity to a fli 
to give him the advantage 72 
defendendo; but contra, where 
firſt aſſailant is re- allaulted ſo vi- 
gorouſly that he cannot fly, law _ 
will not let him take advantage 
of this neceſſity, the confequence 
of his own wrong. © 
Where A. the firſt aſſailant flies, 
and the affray is interrupted , 
and B. the firſt aſſaulted purſues 
A. to kill him, and A. after bis 
fight, on neceſſity of ſaving his 
life, kills B. it is but /e defen- 
dendo; but when done alto- | 
octher, without any interval of 
- fight or parting, and B. gains 
the preſent advantage by his 
addreſs or courage to preclude 
flight of 4. and then A. kills 
him, manſlaughter. 483 
Flight to gain advantage of ſe dt- 
"Fading to party killing muſt 
not be feigned, or to gain ad- 
vantage of breath, Cc. it muſt 
be from the danger, as far as 
party can, either by reaſon of 
* wall or other on ultra, 


482 70 484 | 


or as fierceneſs of aſlailant will 
permit. ib. 


6 5 Whether 


Fo" 


— 


A TABLE of the Principal Matters 


>, 


Whether party killing was guilty | 


of firſt breach of peace, conſide- 


Table in theſe caſes. Page 483 


What offenſe, if one kill another 


in the neceſſary ſaving of the | 
life of a man aſſaulted by party 


Z 484 
A. aſſaults the maſter, who flies 


as far as he can to avoid death, 


ſervant kills 4. in defence of 


his maſter, it is homicide de- 
fendendo the maſter, and ſervant 


ſhall have his pardon on courſe ; 
ſo where maſter kills in neceſ- 
ſary defence of ſervant. 


and e converſo. 


ſary ſafe-guard of life of 


other. th. 


| Killing one attempting to rob or | 


kill another in caſe of neceſſity 
puts him in condition of ſe de- 
Fendendò his neighbour. 484,485 
A woman kills a man aſſaulting to 
- raviſh her in the attempt, / 
= defendendo. „„ 
So it is, if husband or father 
him in the attempt, if it could 
not be otherwiſe prevented; but 
if it might, it is manſlaughter. 


485, 486 


What the offenſe in killing him, 


that takes the goods, or doth | 


an injury to the houſe or poſ- 
ſeſſion of another, herein many 


felonious afts themſelves. 485 
| | to 489 
If A. pretending title to the goods 
of B. take them away from B. 
as a treſpaſſer, B. may juſtify 
beating 4. but if he beat him, 
* 


| tb. 
Like law, where husband kills in | 

defence of wife, parent of child, 
How far relation of acquaintance, 
and mutual ſociety will excuſe | 
one companion killing in necef- | 
an-“ 


! 


kill | 


ſo that he dies, it is man- 
laughter. Page 485, 486 
A. is in poſſeſſion of B. s houſe, 
B. endeavours to enter on him, 
A. can neither juſtify aſſault, nor 
beating of B. becauſe B. had 
right of entry; but if 4. be in 
poſſeſſion of a houſe, and P. as 
treſpaſler enters on him, A. may 
molliter mans imponere to put 
him out, and if B. reſiſt, and 
aſſault A. then 4. may juſtify 
beating him de ſon aſſault de- 
— oo 485 
But if H. kill him in defence of 
his houſe, it is manſlaughter. 
„5 485, 486, 487 
A. being in poſſeſſion of a houſe 
by title, B. endeavourd to en- 
ter, and ſhot an arrow at them 
within, and 4. from within 
ſhot an arrow at thoſe that 
would have entred, and kild 


but manſlaughter, becauſe no 
danger of A.s life from them 
without, 4385, 486 
B. had entred into the houſe, 
and 4. had gently laid bis 
hands on him to turn him our, 
and then B. had turned on him 
and aſſaulted him, and 4. had 
kild him, fo if B. had entred 
on him and aſlaulted him firſt, 
and 4, had kild him, it had been 
only /e defendendo, tho entry of 
B. was not to murder, but as a 
treſpaſſer to gain. poſſeſſion. 486 


If 


A. in ſuch caſe being in his own 
differences, as between a tref- 
paſſable and felonious a, and | 


houſe need not fly as far as he 
can. * 
Husband kills adulterer in the ar, 
manſlaughter. 486 
Difterence between killing a man 
attempting an ac, which is fe- 
lony or otherwife, as to ma- 


king it /e defendendo, &c. 575 
1 


one of them; not ſe defendendo, 


containd in the Two PA 


„ 1 


KTS. 


If one come to rob me, and take 
my goods as a felon, and I kill 


able. | Pave 486 
At common law, if a thief had aſ- 


faulted a man to rob him, and 
he had kild him in the aſſault, | 


it had been /e defendendo ; but 
guzre, whether he had forfeit- 
ed his goods. 487 


One attempting a burglary with 
intent to ſteal, or kill, or at- 
tempting to burn the houſe of 


another, if owner of the houſe, 


or any within had ſhot and kild | 
the perſon ſo attempting, this | 
had been no felony or forfei- | 
„ ib. | 

By 24 H. 8. killing any one at- 


ture. | 


tempting any robbery or mur- 


der in or near the highway, 


Gc. or in a manſion-houſe, or 


attempting to break a manſion- 


houſe in the night by any perſon, 


c. he who kills (tho a lodger | 


or ſervant) ſhall be abſolutely 
acquitted and diſcharged of the 
death of ſuch perſon. 1 
There being malice between 4. 
and B. and having fought of- 


ten, and afterwards meeting | 


ſuddenly in the ſtreet, A. ſaid 
he would fight him, B. de- 


clined it, and fled to the wall, | 


and called others to witneſs it, 
and A. purſued and ſtruck him 
firſt, and B. in his own defence 
kild him, he was acquit from 
any forfciture by this at. 

9 j 
Freſpaſſes in houſes, or in or near 
highways are left as before this 
. | 488 


1 


It doth not indemnify killing a fe- 


lon, where felony not accom- 
panied with force, as killing 


1b. 
di.cted, it is juſtifiable, for in 


487, 


ö 
him, it is me defendendo at 
leaſt, and in ſome caſes juſtifſi- 


; 


1 * — 


one attempting to pick a poc- 
7 Page 488 
What breaking of a houſe in the 
day this act extends to, or not. 754 
One attempting wilful burning of 
a houſe is kild in the attempt, 
the killer is free from forfeiture 
without aid of this act. ib, 
If any felon, after felony commit- 
ted; reſiſt thoſe that attempt to 
take him, or fly, and be bid, | 
this killing no felony ; but this 

_ att relates not to it. 488 
If a felon before arreſt reſiſts and 
flies, or after arreſt eſcapes and 
flies, and the officer, not being 
able to take him without kil- 
ling, kills him, officer ſhall be 
found not guilty; but if he could 
have been taken without kil- 

ling, it 15 manſlaughter at leaſt 
in the officer, and jury is to in- 
quire, whether done of neceſ- 
ſity or not. 489, 490 
So where private man without 
warrant, of neceflity, kills a fe- 
lon reſiſting and fiying before 
arreſt, or after arreſt eſcaping 
and flying, tho felon not in- 


ſuch caſe law makes every one 
an officer to take a felon. 587, 
388. 1h 77, 78.84 

A felon is taken, and in bringing 
to gaol eſcapes, villagers pur- 
ſue, and of neceſſity kill him, 
they ſhall be acquitted, 489, 490 
A felony done, but not by 4. and 
B. hath a warrant, or hve and 
cry comes to B. as conſtable to 
take 4. A. attempts an eſcape, 
or reſiſts, B. kills him of ne- 
ceſſity, tho A. be not indicted, 
juſtitable. — 450 
In all caſes of homicide by neceſ- 
ſity matter may be ſpecially 


| 


preſented by grand or coroner's 
| inqueſt, 


2 
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— 


inqueſt, and thereon party may 
be preſently diſcharged with- 
out being put to plead, but 
may be indicted again, if for- 
mer indictment falſe; contra, 


where indictment 3 of 


murder or manſlaughter. Page 
491, 492. II. 158 
1 on 21 E. 1. de male- 


attoribus in parcis. 491 
Caſes, where priſoner is not to 
forfeit his goods, but be acquit- | 
ted, re-capitulated. 493, 494 


A. ſhooting at rovers, if B. after 
arrow deliverd of his own ac- 
cord runs into the place, where 


it is to fall, and ſo is kild, 4. 
forfeits nothing, quare. 492 


If coroner's inqueſt find ſpecially 
ſe defendendo, party ſhall be 
arraigned and tried, whether 
it was in his own defence or 


not, before he ſhall have his | 


pardon of courſe. 493 


A conſtable, who commands king's 


peace in an affray, is reſiſted, 


he need not give back to the 


wall, and if he kill thoſe that 
reſiſt, it is juſtifiable. 494 


Killing a rioter, who reſiſts, by 


ſneriff, juſtice of peace, or con- 
ſtable, or his aſſiſtants, no fe- 
lony at common law, nor makes 


any forfeiture. 53, 294, 495, 496 


What authority Homicide in exe- 


cution of juſtice requires in the 
judge 1 officer, who executes 

the judgment. 497 
Where judge hath juriſdiction, 


tho he err, officer in executing 
judgment juſtified; contra, 


where judge hath no juriſdic- 
tion. 01 
If after or before arreſt A. an in- 
nocent man ſuſpected draws his 
ſword and aſſaults B. the party 


ſuſpecting, and B. preſſeth on 


4 


him, either to take or detain 
| him, and in conflict A. kills B. 
it is murder; but if B. kills 4. 
juſtifiable. II. Page 83 
If before or after arreſt, bailiff on 
aſſault made on him kills the 
party, it is juſtifiable, neither 
is he bound to retreat. II. 83, 

| 8 | 118 

If perſons purſued by peace-offi- 
cers for felony, or breach of 
peace, or juſt ſuſpicion thereof, 
as night-walkers, Oc. ſhall not 


cers, but either reſiſt or fly be- 
fore taken, or being taken reſ- 
cue themſelves, and reſiſt or 
fly, and are on neceſlity ſlain; 
no felony in officers or aſliſt- 
ants, tho parties kild are inno- 
FVV 
By their reſiſtance againſt autho- 
rity of the ing in his officers, 
| they draw their own blood on 
themſelves, and are acceſlaries 
to their own deaths. II. 86, 
„ 
One charged with ſuſpicion of fe- 
lony on juſt grounds, and where 
a felony is actually done, tho 
he be innocent, yet if he reſiſt 
officer after notice that he is 
ſuch, and aſſault him, and officer 
kill him, no murder. II. 92, 93 
If he fly, and cannot be otherwiſe 
taken, whether officer may kill 
him. ©. 400» . - 


_ conſtable is kild on purſuit of 
offender, murder; but if he 
kills offender, juſtifiable. II. 94 
A warrant iſſues againſt one for 
_ treſpaſs, or breach of the peace, 
and he flies and will not yield 

to arreſt, or being taken eſ- 


capes, and officer kills him, 
murder. II. 117 
ut 


yield themſelves to theſe offi- 


One is dangerouſly wounded, and 


containd in the Two PaRTs. 


But if he either on attempt to 
arreſt, or after arrcſt aſſault of- 


ficer, Who hath the warrant, | 


with intent to eſcape, and ofh- 


cer ſtanding on his guard kills | 


him, neceſſity excuſeth him, 


and he is not bound to retreat. 


„ en 
Where a warrant iſſues againſt a 
felon, or only as one ſuſpect, 


and either before or after he | 
flies and defends himfelf with 


ſtones, Gc. ſo that officer kills 


him on neceſſity, no felony; 


and fo where conſtable doth it 
_ eirtute gficii, or on purſuit of 
hue and cry. II. 118 


But where warrant is againſt one 
ſuſpect only, what cautions to 


e II. 118, 119 


Private man may arreſt a felon; if 
he kill him of neceſſity, he is 


excuſable; but then it is at his 


peril that he be a felon; if not, 


at leaſt manſlaughter. II. 119 
In caſe of juſtifiable homicide, or 
that which is not felony, what 


coroner's inqueſt to find, and 
how indictment to be, and what | 


proceedings to be had therein in 
. order to diſcharge the priſoner. 
| Ih $03. 
In indictment or appeal of felony 
defendant cannot juſtify , but 
ſhall have advantage of it on 
general iſſue. II. 304 
Felony committed by B. but 4. 
that arreſts him, knows it not, 
law ſame as if he knew it, only 
what he does, is at his peril. 

| nt We. 


Vide Fozkeiture, Indiſtment, 
Judgment, Purder and Man⸗ 


laughter. 


Vol. II. 


| 


Domine replegiando. Vide Ball. 


Houſe, 


Where aſſembly to defend one's 


houſe juſtifiable; it is a man's 
caltle of defence. Page 445, 
5 5 8 
If one be aſſaulted in his Ne by 
a treſpaſſer attempting to gain 
poſſeſſion, he necd not fly as 
far as he can, for he hath the 
protection of his houſe to ex- 
cuſe him from flying. 486 
Ilhere an aſſault, battery or Ho- 


able in defence of poſſeſſion of a 

man's houſe, cr not. Vide Ho- 
micide, Murder and Pan⸗ 

llaughter. 1 5 


Due and Cry. 


take criminals without war- 
rant of juſtice of peace, and 
tho no conſtable be in purſuit; 
and killing any of the purſu- 
ants by malefactor, murder; 
all malefactors in ſame field 
principals in the murder. 465 
Conſtable and vill bound to pur- 


1 II. 99, 102 
One preſent at commiſſion of a 
felony bound to endeavour to 
take felon, or raiſe Hue and cry. 
„ „ 

It is the old common law proceſs 
after felons, and ſuch as have 
dangerouſly wounded another. 
| 8 II. 98 
By Vel. 1. perſons on Hue and 
cry not purſuing felons, how 


puniſhable, ib. 
6 K By 


micide is excuſable, 7255 fi- 


; to 
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A good warrant to purſue and 


ſue, or elſe fineable. 588. 
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5 FABLE of the Principal Matters 


By 4 E. 1. how, and in what 
caſes to be levied. II. Page 98 
Statute of Minton makes a further 
proviſion touching Hue and cry. 


IL. 98, 99 


. Levied and not purſued, an arti- 
cle inquiſible in the Jeet. II. 99 


Tho ſometimes proper to have a 
juſtice of peace to direct his 
warrant for raiſing Hus and cry, 


yet not of neceſliry, or ſome- 
time convenient. II. 99, 100, 
102 


Purſuants in conſtable's aſſiſtance 
may plead the general iſſue on 
7 11 Fat. therefore expe- 
dient conſtable be called to this 
action. II. 99, 100, I 04. 
Yet may be raiſed by country in 
| his abſence, which is called cry 
„„ II. 100 


If raiſed, and no felony conmit- | 


ted, or on an innocent man, 


| how they that raiſed it are pu- 


niſnable II. 102, 104 


Where murder to kill purſuants, 


tho without warrant or con- 


able je. Hide 


What party raiſing it is to do, 
and what duty of conſtable 
thereon. _ IT. 100, 101 


Purſuants on a ſuppoied felony, 


not actually committed, may 
arreſt and proceed, as if real 
| felony done. II. 101, 102 
There needs no averment that a 
felony was done in juſtification 
of impriſonment, on H, and 


cry levied. II. 101, 102, 104 
Yet it muſt be averd, that an in- 


formation was given that the 


felony was done, if arreſt be 


by that conſtable, that firſt re- 
ceived the information, and fo 
raiſed the he and cy; or if ar- 
reſt was made by that conſta- 


bie or thoſe vills, to whom Hue 


1 


and cry came at ebe hand, 
what muſt be averd. II. Page 
=D 
As hue and cry neither deſcribes, 
nor names perſon of felon, but 
only felony done; and there- 
fore arreſt of perſon is left to 
diſcretion of conſtable, or peo- 
ple of ſecond or third vill; he 
that arreſts any one on ſuch ge- 
neral Hue and cry muſt aver 
that he ſuſpectcd, and ſhew a 
reaſonable cauſe of en 
th, 


If one purſued on hue and cry be 


in a houſe, and doors ſhut, and 
refuſed to be opend, conſla- 
ble on demand, Cc. may break 
open doors. „ 1h 102: 
Same law on dangerous wound 
given, and hue and c. y levied 


on offender. „ 
If offender cannot be otherwiſe 
taken may be kild. „ . 


Conſtable on Hu,j,ꝗ and cry may 
ſearch in ſuſpected places with- 
in his vill, yet his entry muſt 
be per otia aperta , for he 

cannot break open doors barely 
to ſearch, unleſs party be therc. 

II. 103 


lt is a mer of proceſs, whereby 


conſtable may arreſt by de- 
ſcription. © ==> Bs 
Purſuants to take ſuch as they 
have probable cauſe to ſuſpect. 
tb. 

Who are ſuſpicious perſons. ib. 
W here they, that live and have 
land in the hundred, arc com- 
petent witneſſes, or not, in action 
againſt hundred. II. 280, 281 


busband and Wife, Vide Co- 


verture. 


Ideot, 


containd in the Iwo PART 8. 


Tdeot, Lunatick and adman. 


Egularly no incapacities ex- 


cuſe the parties from da- 


mages to be recover'd againſt 
them in a civil action for any 


act done by them; but contra, 
where proceedings are ad pe- 
nam. Page 16 
Ldaey, madneſs and lunacy fall 
under the general name demen- 
tat 209 


Tho by law no man ſhall avoid | 


his own aft for theſe defects, 


tho his heir or executor may, 


yct as to capital offenſes he 
hath the advantage thereof. 7b. 


1deot delerived ; ideacy or not, how 


tried. 55 
Dementia accidentalis, cel ad- 
cutitiu, from what cauſes it 


proceeds. - 5 0} 
Diſtributed into a partial and to- 

tal inſanity. _ tb. 
Of partial infanity. 30, 412 


It ſeems not to excuſe party in 
doing any capital oftenſe. 30 
Moſt offenders under a degree of 
partial ſanity, when they 
commit their offenſes. 30, 412 
Difficult to define indiviſible line, 
that divides perfect and partial 
inſanity. — 13 


It muſt reſt on circumſtances. 7b. 
Caution againit inhumanity to- 


wards defects of human nature, 


and econtra, againſt too great 
indulgence to great crimes. 10. 
What meaſure of underſtanding is 
ſuthcient not to excuſe in capi- 


tal offenſcs. | th. 
A total alienation of mind ex- 
cuſeth. | tb. 


| Accidental dementia, whether to- 
tal or partial, diflinguiſhed into 


Per eiicſir and Iinacq. 


31 


— 


The moon hath great influence 


in all diſcaſes of the train. 

| Page 30 

When ſuch perſons are in the 
height of their diſtemper. 7b. 


One abſolutely mad for a day, 


Killing another in that diſtem- 


per is equally ot guilty, as if 


mad without intermiſſion. 76. 
When lucid intervals ordinarily 
happen. =: Fs 


Crimes committed by lunaticks 


during their lucid intervals are 


if they had no ſuch defect. 7b. 
Alienations and contracts made 
during ſuch intervals bind their 
heirs and executors. 15. 


Accidental dementia, whether 


temporary or permanent is ei- 
ther furor, Oc or delirium, 


c. . 


The cauſes ey effes of furor, 
Gc. and fo of delirium, Gc. ib. 


Dementia affectata, or drunken- 


neſs regularly excuſeth not, ex- 


cept in two caſes, and what 
5 


--thels are. 
Eaſy to counterfeit ada. tb. 
Degrees thereof various, ſome ſuf- 

ficient, ſome not, to excuſe in 


capital oltenſes. 3 33 
How madneſs with reſpect to ot- 
fenders, to be tried. 33 


Ideccy, Sc. how tried in order 


to the commitment or cuſtody 


= of perſon and eſtate, 70. 


King has an intereſt in an fdeot, 


but in caſe of a /unatich it is 


only a truſt in him. . 


Party found det, Gc. way be 


brought before chancellor or 
king for inſpection. 7b. 
All men of age of diſcretion ſup- 
poſed ſane, unleſs contrary pro- 
ved, and that as well in caſes 
civil, as criminal. ib 
If. 


ſubject to ſame puniſhment, as 


A TABLE of the 


— 
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Principal Matters 


If one be a /unatic, and hath /u- | 


cid intertalla, and this be 
proved, yet law preſumes acts 


or offenſes of {ſuch a perſon to | 


be committed in thoſe lucid in- 

_ tervals, unleſs contrary appears, 
and that as well in civils as cri- 
minals. Page 34 
In civil cauſes he, who alledges 
an act done in time of lunacy, 
nuſt ſtrictly prove it ſo; yet in 


criminals, (where court is to 


be ſo far of counſel with pri- 
ſoner, as to aſſiſt in matters of 
law, and true ſtating the fact,) 


if a lunatick be in-i&ted of a a 


capital crime, and this appear, 


witnelles muſt be examined, | 


whether priſoner under actual 
fanacy at time of offenſe done. 
yy tb. 


Surdus end mutus a nativitate | 
preſumed an deot, unleſs con- 


trary appear; if ſo, he may be 
tried and executed, tho caution 
to be uſed herein. 
If one, while ſane, commit a ca- 
pital offenſe, and before ar- 
raignment become abſolutely 
mad, he ought not to be ar- 
raigned during ſuch phrenſy, 
but remitted to priſon till he re- 
cover. 3 33 
If ſuch a man after his plea, and 
before trial, become of von 
ſane memory, he ſhall not be 
tried; or if after his trial, he 
become ſo, he ſhall not receive 
judgment; or if after judgment, 
his execution ſhall be ſparcd, 
and why. — 35 
Proper to impannel a jury to in- 
quire ex officio touching ſuch 
inſanity. . 
If a madman commit homicide 
during his inſanity, and con- 
3 


tb. 


tinue ſo till he comes to be ar- 
raigned, he ſhall neither be ar- 
raigned nor tried, but remitted 
to gaol, to remain in expecta- 
tion of king's grace. Pag 37 
But fit in ſuch caſe to ſwear a like 
inqueſt ex officio. 7b. 
If one in a phrenzy happen by 
ſome over-light to plead to in- 

_ dictment, and is put on his trial, 
and it appcars to the court, that 
he is mad, judge in diſcretion 
may diſcharge jury of him, and. 
remit him to gaol to be tried 
after his recovery ; but if there 
be no colour of evidence to find 
him guilty, or there be preg- 
nant evidence to prove his in- 
ſanity at time of fact done, in 
favour of life and liberty it is 
fit that the court proceed to 
trial in order to his acquittal 
and tnlargement. 35,36 
One during his inſanity commits. 
homicide or petit treaſon, and 
recovers his underſtanding, and 
being indicted or arraigned for 
ſame pleads not guilty, he ought 
to be acquitted, quia non fel. 
leo ani mo. „„ 2 I 
No difference, whether phrenzy 
permanent or temporary, pro- 
vided fact be done, while party 
under that diſtemper. ib. 
Madman cannot act per e/eftio- 
nem, Or titentionem. 36, 37 
Such inſanity, as excuſeth in Ho- 
_ micide, excuſeth in treaſon. 7b. 
Whether there be any exception 
to this rule. 3 7 
Jury may find one non Comps ei- 
ther not gililty, or the matter 
ſpecially. 1 


Jeokalls. 


containd in the Two PA RT S. 


Jeokails. 


None of the ſtatutes extend to in- 


dictments, nor is a defective in- 


dictment aided by verdict. II. 


Page 193 


Vide Amendment. 5 


Jeluit. Vide Felony by Sta- I 


tute, —— Treaſon, g 


Tgnozance, 


Tenor ance of law or penalty ex- 
cuſeth not one of age of diſ- 


cretion, or compos mentis from 
penalty of the breach of it; but 


in ſome caſes gnorantia facti 
excuſeth. 42 
Ignorantia eorum, que quis ſeire 
Tenetur, non excuſat, ib. 
Where ignorance of the perſon 


excuſeth in homicide. 7b. | 


Fac. 1. iſſued ſeveral commiſſions | 
of gaol-delivery, c. juſtices | 


went their circuit, ing died, 
yet they proceeded , tho in 


ſtrictneſs of law they were de- 

termind by king's demiſe, yet 
judges were excuſed. 499 
F Bang, co juris in ſome caſes ex- 
cuſeth a judge, much more 1 
norantia faiti. I!. 


Receipt of felon after attainder in 
ſame county wakes not perſon | 


acceſlary without notice. 323 


Every man within vill bound to 
take notice of conſtable in the 


day, tho not in night without 
notice. | | a 
- Sufficient notice that a man is a 

bailiff by ſaying J arref? you. 


Vol. II. 


| Juſtices of gaol-delivery not bound 


to take extrajudicial notice of 
a ſecond commiſſion, (nor of 
rumours and reports) the like 


in caſe of a ſheriff, Page 499 


For caſes of misfortune, and ca- 
ſualty falling in with the caſe 
"Of ® FgNOT ance. Vide Homicide. 


- Impeachment, 


Appeals of treaſon by particular 


perſons ouſted by 1 H. 4. im- 


peachments by the commons 
frequent, becauſe rather i 


grand indictments than appeals. E 


349. II. 150* 


It is a preſentment by the moſt 


ſolemn grand inqueſt in the 
the realm. | II. 150¹ 


n nent. Vide Arreſt, 
Commitment, Juſtice of Peace. 


' Incapacities. 
Divided and ſubdivided. I5 


Ordinarily no incapacity excuſes 
theſe perſons, that are under 


them, from civil actions; but 


contra, where proceedings are 


ad panam. 16 
In all caſes of infancy, Oc. if one 


incapable to commit a felony 


be indicted by grand inqueſt, 
and thereon is arraigned, petit 
jury may either find him gene- 
rally ot guilty, or the matter 


ſpecially. 28 
Vide Coverture, Jdeot, Igno⸗ 


 rance, Inkant, King, Paſter 
and Servant, 'Necellity, Ba; 
rent and Child. 


For caſualty. Vide Þomicide, 


10. 


6 I: IndiFment. 


| Indi&ment for counterfeiting king's 


4 Tas LE of the Principal Matters | 


abi 


The ſpecification of high treaſon 
conſiſts principally in this ag- 
gravation, that it is contra li- 


geantte ſiuæ debirum. Page 58 | 


Proditorie imports a breach of 
truſt owing to the king. 59 


How indictment of treaſon ſhall 
conclude. OS tb. 
Indictment of treaſon againſt alien 
amy ſhall be. laid to be contra 


Adominum ſuum, and not natura- 
lem, Gc. but ſhall conclude con- 
tra ligeantie ſue debitum. ib. 

For compaſſing death of king, 
queen, of prince, how treaſon 
and the inducement to the o- 


vert-act to be ſet forth, 108 | 
The overt-a& to be ſet forth in 
purſuance of the treaſon alleged. | 


108. II. 187 


Several overt-acts may be laid, 


and proof of any of them main- 


tains indictment. „ 
An actual rebellion or inſurrection 
muſt be expreſt in indictment 
by the name of lecying War. 


144 


coin ought to ſhew particularly 


what kind of coin, but, tho u- | 


ſual to expreſs the numbers, un- 


neceſlary. IL 187 
For clipping or impairing coin, | 


c. it muſt purſue the words of 
5 & 18 Eliz. and conclude 
contra formam ſtatuti ; and this 
not only in caſe of clipping fo- 
rein coin, but alſo the coin of 
En gland. | 220 
u en muſt ſhew it was Jucri 


. caiſa, 328. II. 190 


Indictment againſt receiver of a 


traitor muſt be ſpecial of the re. 


ceipt, and not generally that 
4 


he did the thing, which may be 
otherwiſe in cafe of a procurer, 
counſellor or confenter. Page 
238 
All treaſon i is a miſpriſion of * 
ſon and more; and he, who is 
aſſiſting to a treaſon, may be in- 
dicted of miſpriſion of treaſon 
only. 374 
How indictment of rie ought 
to conclude, E- fic, Or 427. 
| II. 187, 188 
In inditment of manſlaughter on- 
ly, if others be indicted as ac- 
ceſſaries before, indictment is 
void againſt them. 437 


If 4. be indited of murder, and 


B. as acceſſary before by pro- 
curement, and A. is found guil- 
ty of manſlaughter only, F. 
ſhall be diſcharged. 1b. 
How indictment to be againſt per- 
ſons preſent and alliſting to a 
murder. . 
Where A. came with B. to beat 
C. and B. beat him till he died, 
indictment antiently ſet forth 
the matter ſpecially, but now it 
only runs that 4. was preſent, 

_ aiding and aſſiſting. 440 
Indictment of murder requires theſe 
words, felonice ex malitid ſud 
 Precogitatd interfecit & mur- 
aravit, of ſimple homicide on- 
ly felonict inter fecit. 450, 466. 
II. 186, 19 

Implied malice, or malice in law 
maintains general indictment of 
murder. | 460 


Where homicide is within 1 Face 


of ſtabbing, uſual to prefer two 

indictments; one of murder, 

another on the act, and put pri- 

ſoner to plead to both, and to 

charge jury firſt with indictment 
of murder, and then with the 

other on the act, becauſe if 

convict 


* 


2 


containd 


in the Two PARTS. 


convict on cither, clergy ouſted. 


- Page 468. II. 239, 240 


How indictment on this act to be 


to ouſt clergy. 468 


It need not conclude contra for- 


mam ſtat. becauſe it makes not 
the offenſe, but ouſts clergy. 7b. | 
'Tho none ouſted of clergy but he | 


who ſtabs, yet being formed on 

the act is a good indictment of 
manſlaughter againſt thoſe, who 

were preſent and aſſiſting, and 


thereon principal in firſt de- 


gree may be convict of ſimple 


manſlaughter, and acquit of 


manſlaughter on the act. 468, 
In caſe of involuntary homicide, 


indictment may find the ſpecial | 


matter. | {74 
In homicide of neceſſity grand in- 
queſt may preſent the ſpecial 
caſe, and party be preſently 
_ diſcharged; but he may be in- 


dicted de novo, if matter falſe; | 
contra, if indictment ſimply of | 
murder or manſlaughter. 491, | 


„ % YT 
One indicted on coroner's inqueſt 


is acquitted, petit jury are to 


inquire of the manſlayer; which 
* ſerves as indictment againſt him. 

„ II. 65, 300 
Indictment /e defendendo good be- 
fore juſtices of gaol-delivery, 

but not of the peace. II. 130 


A. indicted guod primo die Mail | 


ſecundo Eliz. apnd C. habens 
in manu, &c. gladium, Oc. 


[felonice]  perevfi c. and | 
t 


unc & ibidem, ma- 


not ſaid a 
le; becauſe day, year and place 
relate only to the having the 
ſword, not to the ſtroke. II. 

3 | 178,179 
Is indictment of murder, day and 
place, as well of ſtroke as 0- 


ther act done inducing death 
as of death muſt be expreſt. 


Indictment againſt A, that he apud 


of O. in com. pred. & ipſum 
adrunc & ibidem cum, &c. per- 
cuſſit, nought; it cannot refer 


it is inſenſibe. II. 180 
Indictment of murder cnjuſdam 


No need of additivn of perſon 
robbed or murderd, fave for 
diſtinction. 182 

Indictment charges that J. F. V 
dem adbibens to the priſoner, 
and neſciens potum pred. cm. 
genen fure intonicutum accepit 


& bibit, and ſays not genen 


Prad. nought, not to be ſup- 
plied by implication, II. 184 
Indictment, guod A. exoneracit 
tormentum, Gc. verſus B. dans 
ei unam mortalem- plagam , 
without faying percu fit, nought. 


So if edit mortalem plagam, 


without perciſſ.it. 0. 


If 4. be indicted, god 1 Dec. Gc. 


apud, Gc. felonice, & ex ma- 
litid ſud precogitatd in & en, 
B. inſult. fecit, & cum quodam 
c. adtunc & ibidem percuſ- 

fit, Gc. theſe words felonic 
& ex malitid ſug applied to the 


aſſault run alſo to the ſtroke, 


becauſe placed in the beginning 
of the ſentence, and done ad- 
tunc & ibidem. 184, 185 
What requiſites to indictment of 
murder or manſlaughter more 
than other indictments. II. 185 

| | 40 189 

If alleged that party was kild 


| with a ſword, and proved that 
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II. Page 179, 180 
N. in com. pred. aſſaulted B. 


to both; and if only to one, it 
muſt be to the laſt, and then 


ignoti, good. 1811 
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A TABLE of the 


Principal Matters 


he was kild with another wea- 
pon, indiment maintained; 
but contra, if with another 
kind of death, as ſtrangling, 
„ Page 185 
The kind of poiſon muſt be al- 
leged; but if proved to be done 
With another kind, bene. 
If killing was with a ſword, it 


muſt be ſhewn in what hand of- 


fender held it. tb. 


In dextrd ſud, without ſaying | 


dextra manu, nought. tb. 


Price of weapon to be ſet down, | 


or elſe muſt be ſaid to be 20. 
us valoris. 419. II. 185 
Indictment muſt ſhew in what 
part of body party kild was 
wounded, if /zper brachium, 
&c. without ſaying right or 
left, make, 


chio, inſenſible and ill. II. 186 
Wound laid circiter pettus, ill. 7b. 
Super partes poſteriores corporis, 
„ eee, 1 tb 
But ſuper faciem, or caput, or 


dextram partem corporis, or | 


in infimd parte ventris , Cer- 
tain enongg nn. 
Where length and depth of wound 
to be ſnewn, or not. ih. 


If in evidence it appear to be an- 
other kind of wound in another | 
place, indictment maintained. | 


tb. 
Uſual to allege deceaſed was 7» 
pace Dei, but unneceſſary. ib. 
Neceſſary to allege party died of 
the wound, and alſo time and 


place, as well of death, as the 


© wound given, and why. 10. 
The form of ſuch allegation. 10. 


As well in indictment of man- 
laughter, as murder, the ſtroke | 

is to be alleged to be mortalis | 
1b. 


Plaga. 
4 


tb. 


„ ORR 95 Þ 
Ts finftro bracio, inſtead of bra- | 


— — 


Plaga expounded. II. Page 186 
If indictment of murder wants ex 
malitid ſud prcogitatd, clergy 

allowd. IL 187 
What indictment on 21 Fac. a- 
gainſt concealing death of ba- 
ſtardichildren by the muthers 
muſt ſet forth. II. 190, 288 
It need not conclude contra for- 
mam ſtat. att creating no new 
crime, but directing only the e- 
vidence. JJ. 
If one be indicted and appeald be- 
fore ſame juſtices for ſame mur- 
der or other felony, where 
there ſhall be a ceſſet proceſſus 
on the indictment; and fo 
where there is an inquiſition 
before the coroner of murder, 
and returned, and likewiſe in- 
dictment for ſame offenſe by 
grand inqueſt. „ | 4 5 Un 
What words neceſſary in indict- 
ment of murder to ouſt clergy. 


II. 344 


4. indicted as having given the 


mortal ſtroke, B. and C. as 
preſent and aſſiſting, if proved 
that B. gave the mortal ſtroke, 


ant. 5 


and 4. and C. were preſent and 
aſſiſting, it maintains indict- 
ment, and all ouſt of clergy; 
contra on ſuch indictment on 
1 Zac. of ſtabbing, he that 
gave the ſtroke in ſuch caſe 
ſhall have his clergy. 437, 
463. II. 185, 292, 344, 345 
Every er ng to ouſt NN 
before of his clergy by 4 & 

5 7. & M. muſt 454 malitioſs, 
as in murder, 65c. II. 339, 344 
How indictment for robbing houſes 
(within 5 & 6 E. 6.) to be laid 
in order to ouſt perſons preſent 
and aſliſting, but not entring, 


of their clergy, by 4 & 5 P. 
& M. a 521, 523 
| How 


containd in the Two PARTS. 


Ho indictment laid on 5 @ | 


6 E. 6. for breaking the lodg- 
ings of A. at Whitehall, (king's 
manſion-houſe,) and t 
thence ſeveral goods of 4. and 
_ others. 
How indictment to be formed on 
this c. II. 354, 362 


All lodgings in I Hitebeill part of | 


the king's houſe, but in an inn 
of court each chamber is a ſe- 
veral manſion-houſe, and whoſe 


it ſhall be ſuppoſed to be. 522, 


523, 517, 528, 554 556 


Indictment on 39 El/jz. againſt 
breaking a houſe in the day 


muſt preciſely, and in what 


manner, follow the att. 525. 


IL 170 | 


Uſual to add tempore diurno to 
_ ouſt clergy. 


att, or evidence maintain not 


indictment, priſoner to have his 
clergy; and on ſuch inditment | 


may be acquitted of ſtealing a- 


gainſt the ac, and convict of 


ſimple felony, tho indictment 


conclude contra formam ſtat. 


ſo on indictment on 23 H. 8. or 
56 6E. 6. 525, 526, 535 


Tho indictments in thoſe caſes be 


ſpecial, and conclude ſometime 


contra formam ſtat. yet they 


include felony at common law; 


for contra formam ſtat. is un- 


neceſſary, ſo as circumſtances 


required by the act be purſued; | 
for theſe ace make not the fe- 


lony, but ouſt clergy. 525, 


339 
One indifted on 39 Elis. 


not be ouſted of his clergy by 


any other at. 526 
If 4.-commits larciny in a dwel- 
ling-houſe within 23 H. 8. and 


carries the goods into a forein 
Vol. II. | 


taking | 


Page 522, 523 | 


| IL 179 | 
If either indictment purſue not the 


neceſſary. 
How indictment to be for bur- 


ſhall 


county, and be indicted there of 
larciny and convict, and jury 
find value of goods to be only 
124. tho it appear on trial in 
forein county that it was within 
the act, he ſhall only have 
judgment of petit larciny. Page 
How indictment of burglary to be 
laid, and what words eſſential. 
5.49, 550. II. 168, 184 
How indictment of burglary ſhall 
be laid for breaking and entring 
à church with a felonious in- 
tent. 3% 6 
If A. hires a chamber in the houſe 
of B. for a certain time, and it 
is broke open, whoſe manſion- 
houſe it ſhall be ſuppoſed. 5 56 


It ſhall be ſuppoſed manſion-houſe 


of owner, where lodgings of 
ſervants are broke open. 557 


How inditment to be laid to 


compriſe both burglary and fe- 
oy... To8500-. 
Where in burglary theſe words 
ed intentione ad furandum, or 
commit {ome other felony are 
560, 561 


on 


glary, felony, and felony 


5 & 6E. 6 


Where time of day is material to 


aſcertain the nature of the of- 
fenſe, it muſt be expreſt in in- 
dictment, as in burglary, Gc. 
12 5 „ II. 179 
Indictment of burglary muſt be fe- 
lonicè & burglariter fregit & 
intradit. Il. 184 
In caſe of burglary or robbing 
houſes, on what ſtatutes prin- 
cipal to be indiQted to ouſt ac- 
ceſſary before of his clergy. 
363, 364 
eſſential. 


What words in Jarciny 
504, 58 
II 
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If 4. feloniouſly take my horſe 
from me, and B. from him, B. 
may be indicted as of a felo- 
nious taking from me. Page 
3 507 
Every inditment of /artiny ought 
to ſuppoſe the goods ſtolen to 
be the goods of fome body. 
512 
Oudd felonice cepit quandain 

ciam panni — J. S. without 
ſaying de bonis & catallis J. S. 
nmoug ht. 


Pore wacationts, or bona cd- 


Pelle in cuſtodid 


How indictment to be for ſtealing 
bells, or goods from a church. 
5 tb. 


If 4 have a ſpecial property in | 
goods, as by pledge; &c: and 


the goods be ſtolen, they muſt 
be ſuppoſed in the indictment 
the goods of 4: 512 


If A. bails goods to B. to keep, | 
Ge. and B. be robbed of them, | 
felon may be indicted for lar- | 


ciny of the goods of A. or B. 
N 3113, 11.181 
Indictment for ſtealing goods of 
a feme covert, male; 513 
If goods of an inteſtate before ad- 


miniſtration be ſtolen; they ſhall | 
be ſuppoſed the goods of the or- | 
dinary ; or if the goods of an | 


executor before probate be ſto- 
len, they ſhall be ſuppoſed the 


ſhew his title, 514, 515. II. 


181 


But without ſaying de bonis & ca- 


tallis of the executor, or ordi- 
nary, mals. 515. II. 181 


4 


Fe-. | 


II. 182+ 
Indictment, quod felonice cepit | 
bond ignoti, bona capelle tem 


J. S. good. 
512. II. 181 | 


Digging a dead body out of the 
grave, and ſtealing ſhroud, 
whoſe it ſhall be ſuppoſed. 

Page 515. II. 181 


| If 4. put a winding ſheet on the 


dead body of B. and a thief 
digs up the body and ſteals the 
ſheet, it may be ſuppoſed die 
 bous A. | 515 
Indictment of /arciny from the 
perſon how to be laid to ouſt 
_ Clergy by 8 Eliz, 
. commits a robbery on the high- 
way in com. B. of goods to value 
of i2 d. only; and carries them 
into a forein county, A. may 
be indicted of /2rciny in forcin 
county; but he muſt be indicted 
of robbery in proper county. 
„ 30 536. 1 349 -- 
If A. be indicted o Grain in fo. : 
rein county, and jury find va- 


only have judgment of petit 
larciny, tho it appear on exa- 
mination on trial, that it was a 
robbery. . 
Larcinies committed of ſeveral 
things, tho at ſeveral times, 
and from ſeveral perſons, may 
be joined. II. 173 
\ Indictment, quod invenit quen- 
| adam hominem mortuum, ac fe- 
fonice furatus eſt duas tunicas, 
without ſaying de bonis & ca- 
tallis cujuſdam ignoti, ill. II. 
— 181 


| Ouod cepit & aſportavit bora 


6 catalla B. without ſhewirg 
goods of the executor; neither 
ordinary, nor executor need 


what in certain, ill. II. 182 
Number and value of things ſto- 
len to be expreſt. II. 182; 
| DIS „ 
Where proper to uſe the word 
pretii, or ad calenciam. 11, 
| 183 


But 


3 


lue to be only 12 d. he ſhall 


© | 


— — m — 


[OY OT A 4 " 


— 


containd in the Two PARTS. 


— 


But not material, if theſe terms be How indictment of piracy to be 
converted. II. Pager8z | to work corruption of blood. 
If one pretii, &c. be added to ſe- Page 355 

veral things, where it ſhould In arſon how indictment to be. 567 
in clerk-ſhip be applied ſeve- A. intending to burn the houſe of 
rally, it is good, if party be | B. thereby burns the houſe of 
convict of all; but poſlibly c C. how to be indicted. 569 
tra, if convict but of part. 7b. | In rape, how indictment muſt be 
Onod ſel mice cepit 20 oves ma- | laid. 628, 632. II. 184 
 trices & agnos, or matrices & | If one be indicted at a let, quod 
cerceces, ill; but contra, if | felonice rapuit, if removed in- 


20 ores generally. 1b. to B. R. he ſhall not anſwer 
De quatuor riſcis & ciſtis, good, to it as a felony, but treſpaſs. 
becauſe ſpnonyma. 1b. II. 172 


Ouod felonice abduxit umm e- | In caſe of eſcape, if. party hath not 
qui, nought, without ſaying been indicted at time of eſcape, 
Cepit, G GW. II. 184] how indictment againſt gavler 
Onod furatus eft unum equum, | to be, and how in the caſe of a 
but treſpaſs for want of fe/ouice. | reſcue, where party reſcucd be- 
Il. 172, 183 | fore he was indicted. 599 
If a thief finding little about 4. by | But if party hath been indicted and 
menace of death force him to | taken by cap. before eſcape or 
ſwear to fetch him a greater | reſcue, how then it muſt be. 7b. 
ſum, which he doth, a general | How indictment muſt be laid in 
indictment of robbery will do. | caſe of felony for breach of 
I ans 532.533 | Priſon, if party hath not been 
Violenter in indictments of robbery | indicted before breach of priſon, 
muſt be both alleged and pro- and how otherwiſe. 599, 60% 
ved. $34 | , | 610 
How indictment muſt be. 10. | City of London indicted for an 
To ouſt clergy indictment and | eſcape, as a miſdemeanor, which 
conviction muſt be. of robbery | was not concluſive, but traver- 


in vel prope altam viam re- | ſable. — IL. 154, 155 
giam, and not vid regia pe- Indictment of forgery after a for- 
deſtri, Go. 535. II. 349 | mer convittion, and judgment 
But if laid prope altam ciam re- | muſt recite the record thereof. 
giam, ſufficient Jh. 686 


Disjunctive iz ve prope uſual in | If one be indicted, for that ra- 
theſe indictments, tho they | ione tenuræ of certain lands he 
ought to be certain, yet not | is bound to repair a bridge, it 


ſubſtance, but only to aſcer- | muſt be alleged, where thoſe 
tain point of clergy. „„ le, - © II. 181 
Thames alta via regia, and if it | Indictment of aſſault in guendam 
were not, yet near it; how in- | igiotum, good. . 


dictment to be of a robbery | Indictment againſt 4. that he is 

committed in a ſhip below the | communis latro, champartor, 
bridge. 535, 536. II. 349, 350 Oc. male. 512. II. 181, 15 
ut 
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But communis barrectator, & pa- 
cis domini regis perturbator, 
litium ſeminator, bene; fo 


of indictment, that he is nocti- 
II. Page 182 | 


Da8us. 
Indictment of barretry, conclu- 
ding contra formam ſtat, or 
diverſorum ſtatutorum,; good, 
tho no direct ſtatute againſt it. 


WH | 5 | 
Every felony includes miſpriſion, 


' Whether in barretry vill need be 
alleged. 


ing a maintainer of the popè 
juriſdiction. e 


General rules touching indit- | 


Husband and wife indicted of fe- 


lony, ſuch indictment is joint or 
ſeveral, as the fact happens, and 
on ſuch indictment, baron may 


be acquitted, and feme con- 
victed, and è converſo. 46, 516 


Whether indictment be a part or 


diſtin thing from the trial. | 
1 298 10 301 
Variance between day in indict- 


ment of felony or treaſon, and 
in evidence, immaterial; yet if 


variance be great in point of 
time to avoid the danger of the 
relation of the attainder to the 
day in indictment, fit that jury 


find the true day. 361. II. 179 
In all cafes to ouſt clergy, indict- 
ment and evidence muſt both 
bring caſe within the act, o- 
therwiſe clergy allowd. 525, 


526, 535. II. 336 
Whether owner of ſtolen goods 


ſhall have more reſtored, than | 


What are contained in indict- 
ment. 545 


4 


5 | II. 180 
How indictment muſt be for ad. 


332 


Uſually at ſame ſeſſions the ſeve- 
ral indictments againſt ſame 
perſon are tried by ſame jury. 

. 

Acceſſary may be indicted with 
principal, which is moſt uſual; 
but when indicted ſeverally, in- 
dictment muſt contain certainty 
and kind of principal felony. 

| 623 


and party. may be indicted of 
miſpriſion only. 652, 708 
Where patty to anſwer to a felon! 
without indictment at Tings 
ſuit. IL 156, 149* 70 152* 
In all criminal cauſes moſt ſafe 
and regular way to proceed by 
_ Indictment. II. 1515 
The indorſement, Billa vera, 
makes not the indi&tment ; the 


dill itſelf, when affirmed, is the 


indictment. II. 162 
Of the caption of the indictment 
on return of certiorari. II. 165 
The form of the caption, and the 


analyſis thereof, Norf. ad ge- 


neralem ſeſſionem, Gc. II. 165 
- 10 169 
Record of indictment, as it ſtands 
on the file of court, wherein ta- 
ken, is only, juratores pro do- 
mino rege ſuper ſacramentum 
ſuum præſentant, when return- 
ed on certiorari is more expli- 
cit. | II. 165 
Name of county muſt be in mar- 
gin of record, or repeated in 
body of caption. II. 166 


Court, where preſentment made, 


to be expreſt,Þ 2%. 
It muſt appear where ſeſſions held, 
and that place, where held is 
within extent of commiſſion ; 
and therefore, if Dorſet in the 
margin and caption be ad gene- 
ralem ſeſſionem pacis tent. a- 


pud 


containd in the Two PARTS. 


pud S. and ſays not in comi- 
tatu pred. it is nought. II. 
Pager66 

So if weſt- riding in comit Eborum 
be in the margin, and caption 
be apud S. in com. præd it 
ſhall be N becauſe not 
ſaid apud S. in welt-riding in 


com. pred. Ib. 


How many juſtices to be named, 
but reſt may be ſupplied by the 
words (G ſociis ſuis, &c.) ib. 
Hoy title of their authority to be 


ſet forth, as juſtic. ad gaolam, 


tb. 


5 
If there be a ſeſſion by three com- 


miſſions, as of gaot-delivery, 
Oc. if it be returned at a ſeſ- 
ſion holden before them, and 
record be made up, as on all 
three commiſſions, if they have 
juriſdiction to take indictment 
but by one, it is good, tho not 


enabled to take it by the other. 
II. 166 


Where return muſt mention any, 


and which of the juſtices to be 
of the quorum, or not. II. 167 
Where caption faulty in form, 


ſame term it may be amended 
by clerk of aſſiſes, or peace, 
but not in another term. II. 
VVV „ 86 

In another term clerk, that returns 
it, ſnall be fined for his infor- 
mal return. 1 
Indictment deſcribed. II. 169 
Latin a fixt regular language. 
N 


Falſe Latin did not vitiate in- 


dictment. 10. 
But words of art by omiſſion, or 
miſplacing letters becoming in- 

ſenſible vitiate. 10. 
Of Inſenſible and incertain words. 


_ II. 170 
Vol. II. | ; 


Where verb of ſingular number is 
uſed for a plural, indictmert 


ſhall be quaſhed. II. Page 


; | 155 N 170 
Of abbreviations, and where con- 


ſtrued to beſt advantage for 
maintaining indictments. 75. 
Figures not allowd in indictments, 


tho ſometime /ireral numbers 
be in returns. 15. 


Indictment grounded on offenſe by 
ſtatute muſt bring it within 


ſubſtantial deſcription of it; o- 


therwiſe contra formam ſtat. 


will not ſupply it. II. 168, 


192, 193 


If offenſe be made felony, or other- 
wiſe penal by act, and by proviſo 


in ſame, or any ſubſequent af? 


ſome caſes are exempted out of 


it, indictment need not qualify 


the offenſe, ſo as to exempt it 
out of the proviſo; but party 

ſhall have advantage of it by 
_ pleading not guilty, or in ſame 


N manner ſhall have advantage of 
the ſubſequent ſtatute by 21 7 c. 


Os EE Fo Sh 49 178 
If ad be prohibitory, and by a 


ſubſtantive clauſe gives a reco- 
very of penalty by action of 


debt, but is ſilent as to indict- 
ment, party may be indicted on 
prohibitory clauſe, and thereon 
fined, but not to recover pe- 
nalty, but fine ought not to ex- 
ceed it. e 


But if act be not prohibitory, but 


only if any ſhall do ſuch 4 
thing, he ſhall forfeit 5 J. to 
be recovered by action of debt, 

c. but mentions nothing of 
indictment, he cannot be in- 


dicted for it. I. 


If one be indicted for offenſe, 
which was at common law, 
6 N | and 
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and indictment concludes con- 


tra formam ſtat. but in truth 


is not brought within the ct, 
it ſhall be quaſhed. II. Page 


171, 172 


One indicted for arſon; on not 
guilty pleaded, a ſpecial ver- 


dict was found, which was ad- 


judged no felony; on ſame in- 


dictment he was adjudged to 
pillory, &c. ſed quære, for be- 
ing tried for felony, he had not | 


| thoſe advantages for his defence, 
as if indicted for treſpaſs. II. 
| "72 


A particular ſtatute muſt be re- 


cited and proved by examined 


Copy. II. 172, 192 
All penal acts inducing a forfeit- | 


ure to the king, or making a 
felony or treaſon are general 


acts. „ 
A general act need not be recited, 


but it is ſufficient to conclude 


contra formam ſtat. in bujuſ- 


modi caſu edit. & proviſ. but | 


if miſrecited, court takes notice 
of true ſtatute, and rejects miſre- 


cital as ſurpluſage. II. 172,173 | 


But if recited, and miſrecited in a 


point material, and concludes | 


contra formam ſtat. pred. it is 
fatal, and indictment quaſhed, 

| . 

Where aft is repealed and re- 
enacted, or temporary, and ex- 
pires, or continued to the end 
of next ſeſſion, and before it is 
continued over, how indictment 


to conclude as to contra for- 


mam, Gc. 667,706. II. 173 
Where one act relates to another, 
as where former makes offenſe, 
latter adds a penalty, how in- 
dictment to conclude. II. 173 


If one offender, and ſeveral capi- | 
tal offenſes be committed by 


4 


him, they may be joined in one 
indictment, II. Page 173 
If ſezeral offenders commit one 
offenſe, tho in law they are ſe- 
veral offenſes, yet they may be 
„„ 3 
So if offenſes be of ſeveral de- 
grees, but dependent one on an- 
other, as in the caſe of princi- 
pal in firſt degree, and princi- 
pal in ſecond degree, and ac- 
ceſſary before or after. ib. 
Where joint indictments for ſeve- 
ral offenſes of ſame nature di- 
ſtinctly committed by feceral 
offenders have been held ill, or 
not. e II. 174 
Where divers perſons are inſerted 
in one indictment, the word ſe- 
 paraliter makes them ſeveral, ib. 
The grammatical order of the ſe- 
veral parts of an indictment. 
5 II. 174, 175 
If day be inſerted, and not year, 
nought, and ſhall not be ſup- 
plied by intendment of (lt. 
præterito), unleſs ſo expreſt ; 
but if ſo, ſufficient to aſcertain 
your by day of ſeſſions. II. 177 
; Seſſions held 20 May, offenſe 
ſuppoſed on 10 of May laſt 
Pat, it ſhall relate to day, and 
not month, and ſo for the words 
_ next enſuing, II. 178 
One indicted, that he 7» feſto 
Santi Petri, Oc. ill, becauſe. 
two feaſts of that name. 7b. 
Indictment, quod primo die Maii, 
Oc in quendam B. inſult. fe- 
cit, & ipſum verberavit, and 
ſays not aatunc & ibidem ver- 
 beravit, good; 2 & armis, 
day and place named in begin- 
ning refer to all enſuing atts; 
but contra in felony, there muſt 
be ndtunc & ibidem to the 


y 


ſtroke, or the robbery, &c. 
and 


* 


— 


containd in the Two PARTS. 


and day and place of aſſault in- 
ſufficient. II. Page 178 
If ſaid that defendant on 1 and 
2 of May made an aſſault, and 


felonioutly took, (5c. ill, be- 


_ cauſe incertain, to which day 
felonious taking relates. 1b. 
Uſual to repeat adtunc & ibidem 
to the ſeveral parts of fact char- 
ged. II. 178, 180 
Regularly 7, or hamlet and 
county muſt be expreſt. II. 


180 | 


Where time muſt be repeated, re- 
gularly place muſt be fo too. 7b. 


$1. in the margin, indictment | 
ſuppoling fact to be done ap, 


S. in com. prad. ſufficient ; but 
contra, if another county be 
mentiond in the addition of any 
party, G Wo. 8 


extends to them. II. 183, 193 
What is defect of certainty in a 
count, is much more ſo in in- 
dicment., II. 183 


Indictment of felony muſt allege 


fact to be done fe/onice, of trea- 
ſon proditorie, of petit treaſon, 
 felonice & proditorie. 59. II. 
41484 187 


Felony or treaſon at common law | 


was laid to be done 97 & ar- 
mis, but now unneceſſary by 


Matinee. e 


So are the words gladiis, baculis | 
& cultellis. . 
Regularly every indictment ought | 
to conclude contra pacem, but 
need* not conclude contra coro- 
nam & dignitatem egus. II. 
W 188 
Concluding contra pacem, and 


faith not domini regis is inſuf- [ 


ficient, 10. 


Indictment not aided by verdict; 
none of the ſtatutes of jeofails | 


| Why indictments conclude contra 
pacem, Gc. Page 130 


| mitted in time of former king, 
and concludes contra pacem re- 
g1s nunc, nought. II. 188, 189 


nene, may be arraigned for 
that offenſe in the time of his 


tuceeſior. © II. 199 
Indictment not diſcontinued by de- 
miſe of the ing g. ib. 


begun in the time of one Ving, 
and continued in the time of 
his ſucceſſor, it muſt conclude 
contra pacem of both kings. 1b. 


| If an offenſe be alleg'd in the time 


of one king, and indictment ta- 
ken in the reign of the ſucceed- 
ing King, and concludes contra 
pacem nuper regis, & regis 
nunc, good; regis nunc ſurplu- 
-.. 


If an offenſe be at common law, 
and alſo prohibited by ſtatute 
With a corporal, or other pe- 


common law; and if it con- 


ceive only the penalty the com- 


mon law inflicts. II. 191, 192 


Great ſtrictneſſes required in in- 
dictments, the reproach of the 


law, Oc. - 1 199 
Rare to take any exceptions to in- 
dictments before conviction, 


ſave on indictments removed 
11 7 Ante 


For offenſe ſuppoſed to be com- 


One indicted in time of one ing 
contra formam domini regis 


If the offenſe be ſuppoſed to be 


Where indictments ſhall conclude 
contra jormam ſtatuti, or ſta- 
tutorum, or not, and where 
only ſurpluſage. 468, 561, 

667. II. 189 70 194 


nalty, party may be indicted at 


clude not contra formam ſtat. 
it ſtands only as indictment at 
common law, and he can re- 
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into B. R. by certiorari, which 
B. R. may in diſcretion hear 
or not hear, but remand pri- 
ſoner and indictment. II. Page 


II exceptions to an indictment ap- 
pear material, court can quaſh 


that, and direct a new bill to 
be ſent to grand jury, wherein 


faults may be amended, and 
priſoner arraigned de novo. ib. 


One attaint by outlawry ſhall not | 


be indicted till outlawry re- 

verſed. 
For what cauſes indiftments a- 

bated. Vide Abatement. 


IWhere beſt to arraign priſoner on | 


indictment, or coroner's inqueſt, 


or both, and for other matters. | 


Vide Arraignment. 
Where fender indictable. 
County. 


Il hat evidence maintains indid- | 


ment. Vide Evidence. 


What the quality of indictors. 


Vide Jury. 


Fur indictments in leets aud torns. | 
2] If infant in afſiſe vouch a record, 


Vide Leet, Sheriff. 
2 nkant. 


| Wherein 5 cioil and common 


law agree, or differ with re- 


ſpect to the full age of a man 


for making contracts, being a | 
procurator or executor, or con. 
177 28 


ſenting to marriage. 
As to crimes, into what periods 
civil lat diſtinguiſheth the a- 
ges, and at what age it pre- 
ſumeth men capaces "aol „ or 
not. 


Both civil and common law leave 
the queſtion, Whether party ca- 
pax doli, or not, ad arbitrium 
judicis on the cireumſtances, 
and with what caution. 


4 


237 


II. 252 


vide 5 5 
| a bridge, Gc.) there in ſome 


18, 19, 20 


18 


By common law, as to offenſes 
not capital, in ſome caſes in- 
fant is privileged by his non- 
age; and herein privilege is all 
one, Whether above fourteen 
or under, if he be under twen- 
ty-one years; but with ſome, 
and what differences. Page 20 
Infant convict of riot, c. ſhall 
be fined and impriſoned, and 
not be privileged barely becauſe 
ur:der twenty-one; but court ex 
 efficio on his trial ought to ex- 
amine, whether he is oli ca- 
HDax, and had diſcretion to do 
the ad, wherewith he is char- 
ed. 1b, 
But if offenſe charged be a mere 
non- feaſance, (unleſs of ſuch a 
thing as he is bound by tenure, 
or the like to do, as to repair 


_ caſes he ſhall be privileged by 
his non-age, if under twenty- 
one, tho above fourteen; be- 
cauſe /aches in ſuch caſe ſhall 
not be imputed to him. 7b. 


and fail at the day, he ſball 2 
not be impriſoned ; and yet 
_ Wifim. 2. that gives impriſon- 
ment in ſuch caſe, is general. 
16. 
If 4 kills B. and C. and D. are 
preſent, and attach not offen- 
der, they ſhall be fined and im- 
priſoned; but if C. within twen- 
ty-one, he ſhall not. 21. II. 75 
Where corporal puniſhment is but 
collateral, and not direct in- 
tention of proceeding againſt 
infant for his miſdemeanor, 
there in many caſes infant un- 
der twenty-one ſhall be ſpared, 
tho poſſibly puniſhment by ſta- 
_ tute, eee 


If 


containd in he IW O PARTS. 


If infant of eighteen be convict of 


diſſeiſin with force, he ſhall 
not be impriſoned, and yet 


Jem covert ſhall. Page 21. II. 


9 
If infant be act in action of 


treſpaſs 07 & armis, the entry | 
ſhall be n7bi/ de fine, ſed par- 


donatur , quia infans; if a 
capigtur be entred, it is er- 
ror, for it appears judicially to 
court, that he was within age, 


when he appears by guardian, | 
nor ſhall he be i miſericordia 


Pro falſo clamore. tb. 


General {tatutes, that give cor- | 


poral puniſhment, extend not 
to infants. 10. 


But where a fact is made felony or 
treaſon, it extends as well to 
Infants, if above fourteen, as o- 


thers. 2 v1, 22 
| Civil law uncertain in defining 


Fas pubertati proxima; but 
laws of England, antiently de- 


termined it to be twelve years 
for both ſexes; under that age 


none could regularly be guilty 


of a capital oftenſe, and above | 


that age he might, or not, ac- 


cording to circumſtances, that | 
might induce court or jury to 
judge him doli capax, vel ind. 


PA. 22, 23, 24, 515 
Infant of twelve compellible to 


take oath of alligeance. 23 


Againſt infant under twelve pro- 


als of outlawry on indictment 
was not awardable; and if a- 
 warded, error; at if above 


that age, ſuch proceſs was a- 
wardable. 243, 24 
If infant under twenty-one ſhall 
confeſs indictment, court ought 
not to record it, but put him 
to plead not gri/ty, or at leaſt 


Vol. II. 


inquire by inqueſt of office of 


i 


truth of fa. Page 24, 27, 


491, 492 
How the law now is with reſpect 
to infants and their puniſh- 
ments. 25 70 29 
Infant above fourteen and undcr 


twenty-one is equally ſubject to 


corporal puniſhments, as well 


as others of full age, for it is 


 preſumprtio juris, that after 


fourteen they are do/i Capaces. 


Res > 
A lad of ſixteen convict of ſucceſ- 
five wilful burning three dwel- 


ling-houſes, Gc. had judgment 
« die, and was executed. 7b. 


| Fourteen years common ſtandard, 
at which both males and fe- 


males are ſubject to capital pu- 
niſnments for offenſes commit- 


ted by them at any time after 


that age. $5, 36, 25 
Infant under fourteen, and above 
twelve, 1s not prima facie pre- 
ſumed dolj capax, and there- 
fore regularly for a capital of- 


fenſe ned under four- 
teen is not to be convicted, but 
may be found mot guilty, or 


jury may find ſpecially, and 


how; in which caſe court ought 
to diſcharge him, becauſe no 


felony. 1 0.29 


Yet if it appear to the court that 


he was doi capax, when of- 


fenſe committed; he may be 


convicted and ſuffer death, tho 
he hath not attained 917m pu- 


bertatis, Viz. fourtec en. 26; 4343 


569, 570 
Infant [ten years old] that had 
kild his companion, and hid 


himſelf, hanged ; malitia up- 


Plet ctatein. 26 
| A girl of thirteen burnt for petit 


treaſon. | ibs 


6 0 It 


* 


If infant be above ſeven, and un- 
der twelve, and commit a fe- 
lony, he is prima facie to be 


judged not guilty, and found fo, 


becauſe ſuppoſed not of diſcre- 
tion to judge between good and 
evil; yet in that caſe, if it ap- 


pear by pregnant evidence that | 


he had ſuch diſcretion, judg- 
ment of death may be given 
againſt him. Page 26, 27 


Infant of nine kild infant of like 


age, he confeſt felony, and on 


examination found he hid the | 


blood and body; held he ought 
to be hanged. 27 


Circumſtances to be inquired of 
by jury. tb. | 
If convict, court cannot ex gficio | 
_ diſcharge infant. tb. 
If infant be infra &tatem infantie, 


9g. ſeven years, he cannot be 


auilty of felony, whatever cir- 


cumſtances proving diſcretion 
may appear, for ex preſump- 
tione juris he cannot have dil- 
_ eretion, and no averment ſhall 
be received againſt it. 27, 28 


As to matters of crime, females 
have ſame privilege of non-age, | 


as males. | 28 


If infant be firſt arraigned and ac- | 


quitted on indictment of mur- 
der by grand inqueſt, he may 
plead that acquittal on arraign- 
ment on coroner's inqueſt, and 
that will diſcharge him. 28, 


3 - 29 
Infant under fourteen preſumed 


unable to commit a rape, but 
preſent and aſſiſting therein 
may be a principal. 630 
At making offenſe felony binds 
not one under fourteen. 706 
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Inkozmations. 


11 II. 7. gave power to proceed 
in all penal ſtatutes by infor- 


mation before juſtices of af/i/e 


and peace, treaſon, murder and 
felony excepted. II. Page 151* 
Ill uſe being made of it, repeald. 
. 

Tho informations are often prac- 
tiſed in the crown- office in caſes 
criminal, and by many penal 
atts the proſecution is by the 
acts themſelves to be by bill, 
plaint, information, or indi&- 
ment, yet proſecution in capital 
caſes is ſtill to be by indict- 
ment; except in caſes excepted, 
which ſee. II. 156 70 152 * 
In all criminal cauſes the moſt re- 
gular and ſafe way, and moſt 
conſonant to magna charta is 


buy preſentment or indictment of 


twelve ſworn men. II. 151* 


37 H. 8. for curing omiſſion of 


the words 27 & armis, gladiis, 
c. in indictments, extends not 
to informations. II. 187 


Inqueſt of Office, 


If jury find one, whom they ac- 
quit of treaſon or felony, fled; 
they muſt inquire what goods 
he had; but this only an in- 
queſt of office, and traverſable 
by party, or thoſe who have 

the goods. 362, 414, 493. 

8 411. 154, 391 

Where in caſe of inqueſt of office 
jurors not finding according to 
evidence have been fined. II. 
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Il bere 
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Here court may inquire ex oth- 
cio, whether priſoner be of 
gears of diſcretion. Vide Jh- 

kant. 


Il hether he be compos mentis. 


Vide Tdeot, &c. 


I here one flands mite ex viſita- 
tione Dei, or ex malitia. Vide 


Vide Cozoner per totum. 


"Inquiſition of Death. Vide 


Coꝛoner, Felo de ſe. 
Intention. 
To be tried by circumſtances. 


Page 229, 429, 508, 509 
In caſes of larciny what are cir- 


cum ſtances evidencing a felo- | 
.. -nious intent. 509 


Antiently, tho not now, ooluntas 

reputabatur pro facto. 532 
If primary intention be to beat, 
tho killing may be the effect, 


Of the laws there of treaſon. 147 
Ce{ſing if ſoldiers expounded ; 
treaſon by 18 H. 6. tb. 
It was chief treaſon charged on 
earl of Straford king's lieute- 
nant Here, what his defence. 70. 
By 10 I. 7. in Ireland (Poining's 
law) all ſtatutes of England 
are enacted to be obſerved Heye. 
| tb. 


25 E. z. declaring treaſons, and | 


1 H. 4. enacting, that nothing 
ſhail be treaſon, but what is 


within that at7, treaſons enact- 


ed there tempore M. 6. and at- 


| 


8832 


0 a 


_ 


| terwards before 10 H. 7 ſeem 
not to be repeald. Page 147 


England, being an affirmative 


away thoſe act, which were 
made in Jrel/and for declaring 

' treaſon, as 1877.6; - 15. 
Act for earl of Strafford's attainder 
juſtly repeald, and why. 7b. 
Tho part of the dominions, yet 
no part of the realm of England, 
nor infa quatuor maria. 155, 
| 317, 093 


ton that England, and ſome 


| more, yet for treaſon in Jre- 
land oftender may be tried in 


England by 35 H. 8. 155 
A peer there tried here for trea- 


Judgment, 


Court ex officio to give judgment 
yet it is not ſuch felonious in- 
tent as makes burglary. 561 


for treaſon ; but if king's ſer- 
jeant or attorney prays it, how 


5 II. 396, 397 
King often pardons all, but be- 
heading, under great ſeal, 5c. 
VVV 
Women to be drawn and burnt, 
as well in High as petit trea- 


which is only to be raren and 
hanged. 351+. II. 397 
But women to be drawn and 


For counterfeiting great or priz'y 


ſeal, or prizy frenet, or ſien 
manual, 187, 351, 352. II. 


399, 399 
| For 


General introduction of ſtatutes of 


law cannot be intended to take 


Treland hath ſame laws for trea- 


ſon by a common jury. 155, 


| prayer to be centred. 396 
| The form of ſevere judgment for 
| -igh treaſon. 350, 351, 382. 


fon. * 35h 1-367, 399 
Form of leſs ſolemn judgment, 


burut. | | 3351 
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For counterfeitins or clipping , 
waſhing, &c. king's coin, or 
forein coin made current. Page 
219, 220, 223,224, 35170 354. 

Il. 397, 399 


For knowingly importing falſe 


money ad inſtar the king's coin, 
with intent to merchandize , 


„„ 8 
In new treaſons it is to be the 


moſt ſevere judgment; but con- 
Fra as to coin. 220, 221,352, 
353. II. 396, 397 


What the conſequents of judg- 
ment in treaſon. e 
In high treaſon marſhal is men- 
' tioned as officer, by whom ex- 
ecution is to be made, in the 
very judgment in P. R. II. 41 
Judgment of 7reaſon given by the | 
lords per afſent du roy as a | 


tranſcendent puniſhment of the 


murder of the duke of Glou- | 
ceſter. 266, 267 
There may be reaſons not only in 


policy, but juſtice, ſometimes 


for a parliament to vary the | 
puniſhment of crimes, in ſub- 
{tance the ſame, when differcn- | 

ced by circumſtances. 270 
Judgment for miſpri ſion of treu. LD 304 
TN | One indicted of homicide ſe de- 


ſon. 374. II. 400 


For petit treaſon. 38 2. II. 399 


A wife or ſervant acceſſary before 
to petit treaſon, judgment to 
be as againſt principal. 379 
But if acceſſary, whether before or 
after, be a ſtranger, judgment 


ſhall be, quod ſuſpendatur, Gc. 
| 82 | 


5 
Judgment of peine fort & dure, 


where priſoner challenges thir- 
ty-ſix in petit treaſon, as well 
in appeals, as indictments, and 
in caſe of men, as well as wo- 


men. IL 319, 399, 400 
e 


Judgment in all caſes of felony, 


Miſpriſion of petit treaſon puniſh- 
able by fine and impriſonment ; 
ſo is miſpriſon of felony. Page 

37-3: 


guod fuſpendatur per collum, 
quonſque mortuus fllerit. II. 
399 
What judgment by Veſim. 1 7 
miſpriſion of felony, if conceal- 
er an officer, as ſheriff, Gc. or 
if a common perſon. 374, 375 
If jury in caſe of indictment tor 
murder or manſlaughter, find 
the Homicide to have been 7n- 
voluntary, & fic, &c. court 
may give judgment againſt con- 
cluſion of verdict, as that the 
fact is man//aughter, tho ver- 
dict conclude per infortunium, 
or fe defendendo. 471 
Where thief is kild of neceſſity in 
purſuit, if ſpecial matter be 
found, the killer ſhall have 
judgment, quod eat inde fine die, 
becauſe it is no felony, nor cau- 
ſeth any forfeiture, fo much as 
of goods, and fo differs from ſe 
defendendo, or per infortunium 
as to forfeiture of goods, II. 


fend-ndo, or per infortunium 
muſt plead to it, or confeſs it, 
and no other judgment, but ge- 
mittitur priſone, or he is baild 
ad expettandam gratiam regis. 
5 II. 395 

If one by coroner's inqueſt be 
found to have kild a thief af- 
ſaulting to rob him, Ge. he 
ſhall not be arraigned on that 
indictment, but be diſmiſt with- 
out any judgment. ib. 
If one be indicted of murder or 
manſlaughter, and on not guilty 

| ſpecial . 
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ſpecial matter is found, judg- 
ment is, quod eat inde quietus, 
which is a perpetual bar; but 
it found guilty / defendendo, 
judgment is, quod epectet gra- 
tiam regis. II. Page 395 
Judgment in grand and petit lar- 
CINy. Fo, 530. II, 400 
In rheft-bote, e e 
Judgment of peine fort & dure, 


and how cntred. II. 319, 399, 


400 


How judgment in caſe of allc29- | 
ance of clergy entred. II. 395 


How a peer muſt aver his peer- 
age, and pray benefit of 1 E.6. 
and how judgment for his de- 


: liverance {hall be entred. II. 


LEP 396 
If it be alleged that priſoner is a 
_ clerk in orders, how judgment 
| ſhall be entred after his read- 


ing; and the like, if he plead | 
king's pardon of burning in the 


hand. 1b. 
If a layman pray his clergy, and 


it appear on record, that he had 
it before, how the entry is. 2b. | 
And ſo if he prays his clergy, and 


cannot read. th 


only quod eat inde fine die, and 


there is defect in indictment, it 


ſhall be ſuppoſed to be given on 
that defect. II. 248 
Judgment of eat inde fine die, 
general and ſpecial. II. 392 


In covenant a ſpecial verdict is 


found, and on peruſal of decla- 
ration a fault therein appears, 


how judgment ſhall be, ſo as 
not to be a bar in another ac- 


II. 393 | 


tion. 


If given generally, it ſhall be in- 
tended on verdict and merits. 70. 
In a guare impedit by the king 
iſſue is joined, and found for 
Vol. II. 


defendant, it is alleged in ar- 
reſt of judgment that no patron 
is named in the writ, judgment 
ſhall be entred generally, quod 
eat inde fine die, and not ſpe- 
cially on plea 'in abatement ; 
but it ſhall not bar the {ing in 
a new action, for the eat fine 
die ſhall be applied to the plea 
to the writ, II. Pare 393 
If one plead in bar to inditment, 
yet if indictment inſufficient, 
whether eat ſius die ſhall be 
applied to inſufficiency of in- 
dictment, or to plca in bar. 
LE tb. 
Fit to have the eat fine die ſpecial 
in that cafe, and how. 10. 
If one plead not guilty, and be ac- 
quitted, judgment is not only 
guod eat inde fine die, but ideo 
con ſideratum eſt, quod eat inde 
quietus, tho at king's ſuit, II. 
RD, © 394" 

If entry be, quod eat inde guie- 
71s, priſoner cannot be arraign- 
ed again, tho indictment inſuf- 
- ficient, till judgment of acquit- 
tal reverſed, becauſe it muſt 


go to matter of the verdict. II. 
Where judgment on acquittal is | „„ 


IN | 3 | 394, 395 
Where priſoner excepts to inſuf- 
ficiency of indictment, or court 
doth it ex officio, how judg- 
ment to be. 2 tb. 
Judgment on auterfoits acquit, 
concidt or attaint, and confeſ- 
ſion by king's attorney, how to 
„ He 293 
How judgment enterd on plea of 
pardon, and how allowance 
thereof enterd in the margin. 


IL 391, 392 


One outlawd of felony or treaſon, 


tho no other judgment but 47- 
legatim eſt per judicium coro- 
natorim is of itſelf an attain- 
6 P der, 


It doth not allow an arbitrary 
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der, and ſubje&s offender to 
ſuch award thereon to be made 
by court, as is ſuitable to the 
oſſenſe. II. Page 399 
Judgment, d, ſuſpendatur, &c. 


to be given, as well againſt a 


peer, as another, in caſe of fe- 
/ony, and cannot otherwiſe be 
given by court, or executed by 
ſheriff. e =" Bi 
Tho judgment regularly againſt 
the Ying is ſalvo jure regs, yet 
contra in caſe of life. II. 247 


Former acquittal by judgment | 


not only a bar of new indict- 


ment for ſame offenſe; but if 


party is indicted Je novo, and 
outlawd thereon, he may aſſign 
bis former acquittal for error 


in that outlawry, and reverſe it 


for that cauſe, and in that caſe 


how judgment to be. II. 243, 


244 


Theſe words, Eyt judgement de 
2 & member in an att create 


a felony. 627, 641, 703 
Court may reſpite judgment on 
acquittal, if againſt full evi- 
dence. > 16 210: 


In England law more determi- 
nate, than in other places, and 
leaves as little as may, to ar- | 


bitrium judicis. 13 


power to the judge to change 
puniſnment law inflicts. 19 
Thorp, C. il was ſentenced to 
death before ſpecial commiſ- 
ſioners aſſigned ad judican- 


dum ſecundum voluntatem re- 


gis, in reſpect of the oath made 
by him to the {77g and broken, 


whereby he had bound himſelf | 


to that forfeiture, that judg- 
ment was affirmed in parlia- 
ment, but with what caution to 
prevent ſuch arbitrary couric of 


— — 


proceeding for the future. Page 
| 481, 203 
One indicted of arſon pleaded not 
guilty, and a ſpecial verdi& was 
found, and ſpecial matter ad- 
judged no felony; yet on ſame 
indictment priſoner adjudged to 
the pillory ; ſed quiere. II. 172 
One indicted of felony before ju- 
ſtices of oper and terminer, Oc. 
is convict, if record of convic- 
tion and priſoner be removed 
into B. R. B. R. may give 
judgment thereon, but what to 
be done previouſly thereto. II. 
„ "NOx; $0 
No other remedy befobe I Fs. 
& 1E. 6. for judgment to be 
given on perſons reprieved be- 
fore judgment. 401 
Wbere priſoner hath not always 
from his arraignment remained 
in cuſtody of court, where he 
firſt had judgment, but is 
brought in by cap. by ſheriff, 
he ſhall not be eſtopped from 
ſaying he 17s another perſon, 
and iſſue may be taken thereon, 
and ſhall be tried before execu- 
tion awarded; and if he ſtand 
mute, it ſhall be inquired ex 
officio, whether of malice. II. 
402, 400 


| But contra, if in cuſtody of ſame 


court from his firſt arraign- 
ment, or if he had been baild, 
and came in and rendred. 7b. 
Where party outlawd, or abjured 
comes by proceſs into B. R. he 
ſhall be demanded what he can 
ſay why execution ſhould not 
be awarded on record removed; 
and if he confeſs himſelf ſame 
perſon, execution ſhall be a- 
warded. | 85 | tb, 
By 14 H. 6. juſtices of nift privs 


on tranſcript of record have 
power 
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containd in the Two PAK TS. 


power to give judgment and a- 
ward execution; but then pri- 


ſoner muſt be ſent by habeas 


corps to ſherift of county, 
where niſi Prius is, or elſe 
ſhall be baild to appear Here. 
II. Page 403, 404 
But they may return poſtea into 


B. R. and there judgment may 


be given, as at common law. 
9 8 II. 404 


In what caſes execution ſhall not 


be awarded without demanding 
what priſoner has to ſay againſt 
it. 11. 401, 40%, 408 
Form of award of execution in 


B. R. II. 409, 411 


Vide Corruption and Reftitution 
of Blood, Execution and Re- 
pzieve, Foxfeiture, Gaol-deli- 


very, King's Bench, Dyer | 


and Terminer, 5 


Jurisditlon. 


Where temporal judge may inci- 
dently take notice, whether a 
tenet be hereſy, or not. 400, 

. 407, 408 


Interpretation of a ſtatute belongs 
to common law. 408 


Juſtices of C. B. cannot hold plea 


on indictment or appeal in ca- 


pital cauſes. 498 
Where proceedings of judges in 


capitals without ſtrict extent of 
their commiſſion, or where 
their commiſſion happens to be 


determind, are great miſpri- 
ſions. 498, 499 


Altho felony be limited to ſpecial 
_ juriſdiction, yet miſpriſion of it 
may be tried by a common ju- 
ry, and before general commiſ- 
ſioners of -o % and termi ner. 


653 


A juſtice of peace of county; 
where fact done, cannot in fo- 
reign county do any acc of ju- 
riſdiction, as impriſon, but what 


be may do. Page 581. II. 50, 
5 8 x | 3 
Vide Admiralty, Arreſt, Com- 


miſſion, Court, Gaol-delive- 
ry, Homicide, Juſtice of Af: 
ile, Juſtice of Peace, King's 
Bench, Murder and Man⸗ 
A ĩ 


Jury. 
Grand Jury. 
Special proviſion made for quality 


of indictors in Lancafhire; 
| 286. II. 52 


peace, form of precept for re- 


turn of grand jury; a ſcire fa- 


cias alſo iflues to all coroners, 


conſtables, Oc. to be there at 
- that , ee 


According to others, a Sσure fa- 


cias iſſues to ſummon grand 
jury. Vide the form. 1 
On commiſſions of oper and ter- 
miner, or gaoledelicery form off 


like venire. , 5. 
On this precept ſheriff returns 


twenty- four or more out of 


whole county, ig. a compe- 


queſt of ſeſſions of peace, ojer 
and terminer, or gaol-delivery 
are taken and ſworn ad ingui- 
rendum, (Cc. not as antien ly 
in Eyre, which was a kind of 

grand 


So in caſes of murders, (Fc. com- 
mitted in king's palace. II. 53* 

Of grand inqueſts before juſtices in 
m_— 

On ſummons of a ſeſſions of the 


tent number out of every hun- 
dred, out of which grand in- 


— — . ³˙ m; ².•wm̊ͥ Ä 
— — 


grand inqueſt out of every hun- 
dred. | Page 154* 
In ſome counties, which conſiſt of 


gildable and ſuch franchiſe, 
where antiently ſeveral juſtices | 


of gaol. delivery ſat, as in Suf- 
folk, there are two grand ju- 


ries, one for the gildable, an- 
other for the franchiſe. tb. | 
Indictors to be probi & legales 
 homines, and muſt be fo return- 


ed; and this holds, as well in 
coroner's inqueſts, as other in- 


dictments or preſentments II. 
| 155*, 167 | 
If any of them be outlawd, tho in 


a perſonal action, it is plead- 
able in avoidance of indictment. 
303. II. 155 


Who not probi & legales homines; 


where one is not /egalis homo, 
tho twelve beſide without ex- 


ception, indictment may be 
quaſned by plea. II. 155% 167 | 
They muſt be king's lige people. 
| | I. 155* | 
And muſt be returned by ſherift or 


bailiffs of franchiſes, without 
nomination of any, fave by 


{ſworn bailiffs. VV 


All indictments taken contrary, 
void. „ 
W hat freehold indictors ought to 


OS tb. 
By ſtatute how juſtices of gao/- 


delivery, or peace, (one of 


quorum) in open ſeſſions may | 


reform pannel of grand jury. 


| II. 36, 155% 156* | 
Grand jury ſworn firſt day com- 
* monly ſerves whole ſeſſions of 

peace, (Fc. yet court may grant 


another grand inqueſt to be rc- 
turned and ſworn, and in what 
caſes that may be. II. 156* 
If on record it appear that grand 


inqueſt was returned after firſt 


I 


70. . 
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day of ſeſſions, unleſs adjourn- 
ment be entred on record, it is 
erronious. Il. Page 156* 
By ſtatute grand inqueſt may be 
impanneld to inquire of conceal- 
ment of another grand inqueſt, 
and tho it mentions only a grand 
inqueſt to be returned by ju- 
ſtices of peace, yet it extends 
to B. R. and poſſibly to ſeſ- 
ſions of oper and terminer, and 
gaol- delivery; tho that can 
rarely come in queſtion, be- 
cauſe ſeſſions of peace ordina- 
rily accompany thoſe commiſ- 
ſions. II. 156, 157, 160 


This proper way of puniſhing 


grand inqueſt, if they refuſe to 
preſent ſuch things, as are with- 


in their charge. II. 157 
| Grand inqueſt before juſtices of 


gaot-delivery, Gc. ought only 
to hear evidence for the ng, 
and in caſe of probable evi- 
dence ought to find the bill, 
and why, [/e quzre}. II. 157 


Where they may return the bill 


1gnoramus. oe 
If it appear that 4. was kild by 
B. and a bill of murder be pre- 
ſented, regularly they ought to 
find the bill for murder, and 
not for manſlaughter, @©c. and 
ny. 4901. 492-11. 158 
If a bill be againſt one for mur- 
der, and grand inqueſt on evi- 
dence before them, or their 
own knowledge be ſatisfied, 
that it is but per infortumiiin, 
or ſe defendendo, and accord- 
ingly return bill ſpecially, court 
may remand them to conſider 
better of it, or hear evidence 
at the bar, and accordingly di- 
rect grand inqueſt. II. 158 
A judge blamed for fining grand 
inqueſt for ſuch a return. 7. 


It 


containd in the Two pak rs . 


— 


If a bill be for ds: and it 
doth conſlare de perſond ccci- 


aentis, whether they can find | 
bill for manſlaughter, and 28 
and I 

whether court be bound t re. 


II. Page 


Ang for "Kg murder, 


ceive ſuch a return. 


158 40 162 

Whether they can be fined for 
ſuch a return. tb. 
If evidence to grand inqueſt be 
given at the bar on indictment 
in B. R. and grand inqueſt will 


not find a bill according to di- 


rection of that court, in what | 


ialtance they are finable. th. 
If juſtices of over and 7erm7ner, or 
_ gaol-delizery having heard evi 
dence at bar, grand inqueſt 


will not find according to their 


directions, juſtices may bind 
them over to appear in Þ.R. 
and on information againſt them, 
they way be fincd, [fed quere). 
II. 160 


Fines ſet on them by juſtices of 


peace, 2 and 7erminer, and 


gaol-de 


or non-preſentments in any 0- 


ther manner than that preſcri- 


bed by 3 1. 7. not warrantable 
by law. tb. 


Progreſs of fines ſet on juries, firſt 
on grand inqueſts, then on pe- 


tit juries for not tinding accord- | 


ing to direction of court, and 
then on jurors, in civil cauſes 
for not finding in point of fact 


according to "court's direction. 


II. 160, 311 
Obj ections againſt ſetting ſuch fines. 


I. 160, 161 


Grand jury ſworn to keep king's 
council undiſcoverd ; diſcloſing 


whereof was formerly felony, 


which is now only finable. II. 
| 161 


Vol. II. 


ivery for concealments | 


Ir what county party indictable. 


_— 


| If chineen or more be of grand 


inqueſt, a preſentment by leſs 
than twelve ought not to be ; 
but if there be twelve allenting, 
tho ſome of the reſt of their 
number diſſent, it is a good 
preſentment. II. Page 161 
But on trial by petit jury, it can 
be by no more or leſs than 
twelve, and all aſſenting to the 
verdict. | Ib. 
If preſentment be deliverd into a 
court of ſeſſions and received, 
no averment lies, that it was 
not aflented to by twelve. II. 
162 
Cora in caſe of preſentment by 
a lect, for party diſtrained may 


O aver. N 
Why indictors preſumed to be in- 
SEE EE th 


A good exception, that one pro- 
_ cured himſelf to be returned on 
grand inqueſt. 10. 
If bill be for murder, and they re- 
turn it billa cera quoad man- 
ſlaughter, and 7enorammus S,“? 
murder, what words it is uſual 
to ſtrike out in preſence of 
grand jury, and ſo to receive 
bill. N 
What ſafeſt way / with reſpect to 
this and like caſes. 1 
Indorſement makes not indict- 
ment, but bill affirmed. 70. 
Difference between preſentment 
by grand jury of county and a 
F 6-167, 168 - 
Indictnient of a/ievs to be by 
grand inqueſt of Exgliſp. II. 


271 


Vide County. 
Vide Indittment, Pꝛeſentment. 
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Petit Jury. 


By 27 Elis precedent of com. 


miſſion to give judgment with 


out trial by jury prime impreſ- 


ſionis. e 


I. dubiis rather to incline to ac- 
quittal than conviction ; caution | 
_ againſt the wit and invention of 


accuſers, and odiouſneſs of the 
accuſed. 87, 300, 509, 636 


Not to be tranſported with hei- 
nouſneſs of the offenſe. 636 
Uſually at ſame ſeſſions the ſeve- 


ral indiftments againſt ſame 
_ perſons tried by fame jury. 


545 


Jurors triers of credit of witneſles, 


as well as truth of fact. 635. 


5 IL 235, 276, 277, 313 
Aſter not guilty received and re- 


corded, ſheriff returns pannel of 
jury. . II. 293 


Oath of jury. tb. 
The form of charge given by elerk | 


to jury; containing the effect 
of their inquiry. II. 294 


the bar for ſcveral felonies, and 


Tho there be twenty priſoners at 


the oath is general to try be- 


tween king and priſoner at the 
bar, yet jury to inquire of no 
more than what particularly 
charged with; and tho twenty 


have pleaded and ſtand at the | 
bar, when jury is ſworn, yet | 
court may ſtay at any number, 


and jury ſtand charged with no 


more. tb. 


When they go from the bar, and 
have brought in their verdict, 
then if ſame j jury paſs on the re- 


maining priſoners, yet they arc 


to be called over again, and re- 
I 


minded of their challenges and : 
jury ſworn de novo on their 
trial. II. Page 294 
By antient law, if jury ſworn had 
been once particularly charged 
with a priſoner, it was com- 
monly held they muſt give up 
their verdict, and they could 
not be diſcharged before. Jh. 


Yet contrary courſe hath long ob- 


tained. 7 Il. 295 


Where court may diſcharge jury 


ſworn, and charged to try one 
N01 COMPOS. 

If after jury ſworn and FRO 
from bar, one wilfully goes out 
of Town, the eleven cannot 

give any verdict without the 
twelfth; but twelfth ſhall be fi- 

ned for his contempt ; and that 
jury may be diſcharged, end 
new jury ſworn, and new cvi- 
dence given, and verdict taken 
of new jury. II. 295, 296, 309 

If a jury be charged with ſeveral 
priſoners, and court finds jury 

partial to one, court may dif- 
charge jury of that priſoner, 
and put him on his trial by an- 
other jur.. II. 296 

Twelve ſworn to try the iſſue; af- 
ter departure A. one of them 

leaves his companions; by con- 
ſent of all parties E. another of 
the pannel is ſworn in A. place, 
A. returns, and being examined, 
why he depa ted, anſwer'd to 
drink, and dcnied on oath, that 
he had ſpoken with defendant ; _ 
whereon . was diſcharged, 
and verdict taken of A. and the 

other eleven, and A. fined for 
contempt. ib. 

If thirteen be ſworn by miſtake, 
ſwearing of laſt is void, and the 
other twelve ſhall ſerve. 7b. 

No 


containd in the Two PARTS. 


— 


No verdict can be taken of lcf; 
than twelve, and it is error; 


and ſo in a preſentment; but if 


twelve be recorded ſworn, no 
averment lies that one was un- 
ſworn. 
Court at common law may on juſt 
cauſe remove a juror after 
worn. 11 9 ö 
When jurors depart from the bar, 
a bailiff ought to be ſworn to 


keep them together, and not to 


ſufler any to ſpcak with them. 


tb. 


Aſter their departure they may 


hear one of the witneſſes again 


in open court, and may deſire 
to propound a queſtion to the 


court for their ſatisfaction; and 


it ſhall be granted, ſo it be in 
open court; but if otherwiſe, 
this appearing by examination 


in court, and indorſed on poſtea 
will avoid the verdict. II. 296, 
5 307 
If they agree not before depar- | 
| ture of juſtices of gaoldeli- 


very, they muſt be conveyd a- 


long in carts, and judge may | 


take and record their verdict in 


a forein county; quere, whe- | 


ther in ſuch caſes, the ſeſſion 


may be adjourned before ver-- 


dict taken. | | tb. 
If there be eleven agreed, and but 
one diſſenting, who ſays he 


will rather die in priſon than 
conſent, yet verdict ſhall not 


be taken by eleven, nor refuſer 
| fined or impriſoned. tb. 


For moſt part in Eyre petit jury | 
were all of ſame hundred, | 


where offenſe done; but now 
jury that tries, as well as in- 
quires, is generally of reſt of 
county. II. 301 


II. Page 296 


tb. | 


Any of the jury eating or drink- 
ing before they have given up 
their verdict, tinable. II. Page 

; 5 297, 306 

But antiently, if at charges of ei- 
ther party, verdi& ſet aſide, 

but not ſo now. . 

If at charges of priſoner, after- 
wards found guilty, verdi& 
ſtands. Gs ib. 

But if they acquit him, judge be- 
fore whom verdict given, may 

record ſpecial matter, and there- 
on verdict ſhall be ſet alide, 
and a new trial granted. 7b. 

A juryman, who hath a piece of 
evidence in his pocket, and af- 
ter jury ſworn and gone to- 

gether, ſhews it to them, is fi- 

nable; but verdict not avoided, 
tho caſe appears on examina- 
tion: II. 306, 307 


But if, after jury ſworn, either 


party deliver a piece of evi- 
dence to jury, and verdict is 
given for him, it ſhall avoid it; 
but then it muſt appear by ex- 
aminat ion, which muſt be in- 
dorſed on prſtea or verdict, fo. 
as it appear of record, and not 
barely by affidavit made after; 
but if verdi& be given againſt 
him that deliverd the evidence, 
it 1s good. II. 307 
a piece of evidence under ſeal 
be read in court, jury ought re- 
gularly to have it with them; 
but contra, if not under ſeal. 7b. 
If after jury ſworn, a piece of evi- 
dence not under ſeal be by court 
deliverd to jury, it avoids not 
the verdict. tb. 
So if deliverd by a mere ſtranger, 
if verdict given againſt him, on 
whoſe behalf deliverd. 1b. 
If after jury gone from bar, they 
ſend for a witneſs, who ages 

. 


If 
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his evidenc e to them, this ap- | 
pearing by examination, and 
being indorſed on poſtea avoids 
the verdict; but witneſs may be 

| heard again in open court, and 
court or parties re- examine 
him. II. Page 296, 307 
If depoſitions arc read in open 
court to the jury, and as they 
are going from the bar, ſolici- 


tor for the bing, without con- 


ſent of parties, or order of 


court delivers copies of them. 


to the jury, if they find againſt 
him, on whoſe part theſe were 
deliverd, verdict 1s good; but 


if for him, and this appears by | 


examination indorſed on poſter, 
verdict ſhall be quaſhed, and a 


new zenire or award for new | 
II. 308 


jury returned. 
After evidence given, where di- 
vers written evidences are read 


on both ſides, and clerk is wa- 
king up his bundle of evidences 
under ſeal to deliver to jury, 


ſolicitor for plaintiff delivers a 


bundle of depoſitions to jury, 
ſome whereof were read, ſome 


not, and on examination this 
appcard, tho jury ſwore they 


opend not bundle deliverd by 
ſolicitor, yet verdict for plain- 


tiffs for this cauſe avoided (mat- 
ter being indorſed on the re- 


cord), and x new Centre a- 


warded. 10. 
It might have been a miſdemeanor 
for jury to have looked into 
bundle deliverd by ſolicitor. 7b. 
If party after jury ſworn ſpeak 


with a juryman of forein buſi- 


neſs, this avoids not verdict af- 
ter given for him. tb. 


But if he, or any in his behalf ſay | 


to a juryman after his depar- 
ture from the bar, and before 


I 


verdict given, She caſe is clear 
or plaintiff, this ſhall avoid 
verdict, if given for him, for it 
is new evidence. II. Pare 3 308 


It A. be challenged off, and twelve 


More fworn, yet 4. goes with 
them, and is preſent at their 
conſultation, if HJ. gives no new 
evidence, nor intermeddles, ver- 


dict good, but A. ſhall be f. 
ned. II. 309 


If one of the indictors be return- 


ed on petit jury, and do not 
challenge himſelf, he ſhall be 
Red. 70. 
If a jury ſay they are agreed, and 
it being asked, who ſhall ſay 
for them, they ſay their fore- 
man, but on further inquiry 
they are not agreed, every one 
of them ſhall be fined apart. 7b. 
If a juryman be called and refuſe 
to appear, or if having appeard 
withdraw himſelf before ſworn, 
finable. 0 


50 if challenged, and while it 1 


trying he withdraw, and chal- 
lenge be over- ruled, and he be 
not preſent to be ſworn. #b. 
If eleven were agreed, and the 
twelfth refuſed, formerly ſuch 
juryman hath been fined, and 
inqueſt taken by the other e- 
leven. 309 


But both theſe courſes now dif- 


NN tb. 
If jury convict againſt reaſon and 
evidence, or Without evidence, 
and againſt direction of court, 
court may reprieve convict be- 
fore judgment, and certify {ng 
ſor his pardon. II. 3o9, 310 
Court may reſpite judgment on 


acquittal, if againſt full evi- 
dence. II. 310 
In ſuch caſe I may have an at- 
tant, th. 


By 


containd in the Two PARTS. 


ä 
** 


By ſtatute juſticiar or ſteward, be- 
fore whom any one is acquit of 


felony againſt pregnant evidence 
in ales, or the Marches there- 


of, may bind over the jurors, 
. II. Dae 310 


Several inſtances of jurors finding 


againſt evidence, being fined, but 
not warranted by law. II. 160, 


310 70 314 


Whore fined for their confede- 


racy and practice. IL. 311 


| Where in cale of inqueſt of office 


jurors not finding according to 
evidence, have been fined. 7b. 
Whether B. R. can fine jurors for 
verdict againſt evidence, 7b. 
Jurors to be freemen, regularly 


freeholders. II. 264 


Legales; without any juſt exoep- 
tion. > Or 


De vicineto; but this not ſtrialy | 


required, for they of one fide 


of the county are by law de v. 
Cineto to try an offenſe of the o- 
ther {ide of the county. 2b. 


By antient law, if jurors by mi- 


ſtake or partiality give their | 


verdict in court, yet they may 
rectify it before recorded, or 
go together again and recon- 


ider it. II. 299, 300, 316 


If recorded, they cannot retract, 


or alter it. „ 36,2900" 


In felony or treaſon no privy ver- 
diet can be given. 15. 

For jury-proceſs. Vide Trial. 

Vide Challenge, Uecrdit, 


Juſtices of aſſiſe are to ſend their 


records determind into the Ex- 
chequer at Michas mas. II. 31 
By ſtatute wo man of /az ſhall be 
juſtice of aſſiſe, where born, or 
Vol. II. 


In appeals, juſtices of nife Prius 


Juſtice of Aſlile and Niſi pus. | 


he doth inhabit, but it is uſual- 


ly diſpenſed with by a mon ob- 


Haute. II. Page 32 


Whether, by 27 E. 1. de fai bits, 
they may deliver gaol without 


any other commiſſion, and give 


judgment of felons. IL 39, 


5 SI 
Safe to have a ſpecial commiſſion 


for that purpoſe. II. 39, 40, 


„„ 8 
In caſe of counterfeiting coin on 
3 H. 5. they expreſly muſt have 
a ſpecial commiſſion. II. 40 


If indictment in the country had 
been removed into B. R. and 


priſoner hre had pleaded not 


_ guilty, after 27 E. 1. and be- 


fore 6 H. 8. the tranſcript of re- 
cord might have been tranſmit- 


ted to have been tried at iſe 


prius, and ſo in appeal. II. 39, 
. 403 


Naming them juſtices of 27% prius 


in 27 E. 1. is nothing, but the 
deſcription of their perſons, to 
whom eommiſſions of gaok-de- 
livery ſhall be directed. II. 40 
Juſtices of ui privy could not at 
common Jaw give judgment in 
appeal or indictment ſent them 
out of B. R. by nife prins to 
be tried, no more than in other 
ordinary civil cauſes, becauſe 
they have but tranſcript of re- 
cord, and their commiſſion is 


only ad triaudum exitum. II. 


403 


may inquire of abettors, and 


give judgment, and if plaintiff | 


nonſuit, arraign priſoner at 


king's ſuit. | IL. 41 
May allow clergy to a convict of 


manſlaughter on appeal. tb. 


| May by ſtatute proceed to trial 


and execution on indictment re- 


6 R moved 
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moved by certiorari, and ſent 
down to be tried by them. 
II. Page 41 
By 14 H. 6. have power in all 
felonies and treaſons to give 
judgment, and to award execu- 
tion. 350. II. 403 
This ſtatute gives them no power 
to inquire of abettors in appeal, 
nor to arraign on a nonſuit be- 
fore them at king's ſuit. ib. 
Juſtices of iſe prius, ment ob. 
tante 14 UH. 6. may, in caſe 


— IN 


of indictment or appeal ſent | 


them out of B. R. return p- 
flea into P. R. and there judg- 


ment may be given as at com- 
II. 404 


mon law. 


Juulice of Peace. 


They have no juriſdiction in trea- 
ſon, except as a felony [which | 


treaſon includes], and as a 
breach of the peace; they may 


take examination of traitors, | 


and impriſon them, and take in- 
formation of witneſſes, and bind 


them over, and tranſmit theſe | 
examinations and informations | 


to next gaol-delivery, Gc. 350, 
372, 580. II. 44 


They cannot regularly arraign , | 
try, and give judgment in trea- 


ſon, unleſs in ſuch caſes, as are 
by ſpecial ad committed to 
their cognizance, becauſe their 
commiſſion extends not to it. 
350, 372. 

Per Rolls, C. J. they may take 
indictment of treaſon, tho they 
Cannot try it. - 7 
By ſome aits may take indict- 
ments of particular treaſons, 


IL 44 | 


May iſſue their warrants within 
precincts of their commiſſion for 
taking perſons charged of crimes 
within cognizance of ſeſſions, 
and bind them over to appear 
there, tho not indicted, not- 

withſtanding lord Coke's opi- 
nion to the contrary. Page 579 

Where juſtice of forein county may 
grant his warrant, and com- 
mit offender; and where offen- 
der taken in a forein county 
muſt be carried before a juſtice 
of proper or forein county, or 
which of them. Vide Arreſt, 
If A. be in commiſſion of peace in 
proper county, and happen to 
in a forein county, and com- 
plaint is made to him of a fe- 
lony done in proper county, as 
he cannot iſlue a warrant to 
take party, ſo neither can he 
impriſon in forein county, be- 
cauſe an act of juriſdiction; but 
he may take oath of party rob- 
bed in purſuance of 27 Eliz. or 
may take examination or infor- 
mation, or recognizance in fo- 
rein county, (/e quære of the 
laſt), but cannot compel them 
by impriſonment. 581. II. 50, 


One is a juſtice in two adjacent 
counties, tho by ſeveral com- 
miſſions, whilſt he lives in one 

county, may ſend his warrant 

do arreſt in the other. 580 

Convenient, tho not always ne- 

ceſſary, to take information on 

oath; if party ſuſpected, then 
to fet down cauſe of ſuſpicion. 
0 582 

When neceſſary or not to bind 
party to proſecute before war- 
rant iſſued. Ib. 


but muſt certify them into 


B. R. or gaol-delivery. II. 44 


4 


Previous to commitment three 
things required. 1. Examina- 
tlon 


containd in the Two PARTS. 


tion of party accuſed, but with- 
out oath. 2. Further exami- 
nation of accuſers and witneſ- 


ſes on oath. 3. Binding over 
proſecutor or witneſſes to next 


aſſiſes, Gc. Page 58 5. II. 111 
Examinations ought to be in wri- 

5 ting without oath, and returned 
or certified to next gaol-deli- 


very, Gc. and being ſworn by 

juſtice or clerk to be truly ta- 
ken, may be given in evidence. 

| | EA 585. II. 52 | 
If juſtice at return of warrant. 
cannot take examination; he 
may ore tenus order officer to 


detain priſoner till next day, 


and this detainer juſtifiable 


without ſhewing particular 


cauſe, or any warrant : ſcrip- | 


Time of detainer muſt be reaſon- | 
able. 386. II. 46,121 
Information of proſecutor or wit- 


neſſes to be in writing on oath, 
and returned or certified at next 
ſeſſions, G c. and being ſworn 
by juſtice or clerk, Oc. to be 
truly taken, may be given in e- 
vidence againſt priſoner, if wit- 
neſſes dead, or unable to travel. 


305, 306, 586. II. 52, 120 


Whether juſtices of peace of a fo- 
reign county may tranſmit ſuch 
informations before juſtices of 
gaol-delivery of proper county. 

| 3055 306 

If juſtice commit or bail priſoner, 
he is to take ſurety of proſecu- 
tor to proſecute, and of witneſ- 
ſes to appear and give evidence, 
and on refuſal may commit them 

to gaol. 585, 586. II. 121 

Eſcapes within their juriſdiction. 

600 

They (nient cbftante clauſe in 
their commiſſion) are not com- 


* 


> 
3 


2 4d 


prized under name of juſtices 
of ojer and terminer. Page 
686, 687. II. 23, 44 
Where neceſſary to enter their ad- 
journments. , Rſs Ba 
Where they may, or not proceed 
ſame ſeſſions againſt party in- 
difted before them. II. 28, 29, 

1 
They were by ſtatute to ſend their 
indictments not determind to 
juſtices of gaokdelivery, whe- 
ther felonies or treſpaſſes, if 
party in gaol or baild, but now 
Unneceſſary, II. 32, 48 
Where they may deliver priſoners 
by proclamation or not. II. 
3342 46 
Have power by ſtatute to reform 
ore tenus either pannel of grand 
or petit jury. II. 36, 1557 
JJ ee wh I» 
They cannot make out proceſs, 
when indictment deliverd over 
to juſtices of gaokdelivery. II. 


5 
Conſervators of the peace how an 
tiently aſſigned. „ 


Firſt eſtabliſhment of juſtices of 
peace by 1 E. 3. II. 42,99 
Hearing and determining given 
them by 18 E. 3. II. 42, 48, 

Fͤͤͤͤͥͤĩ ſ 
Commiſſion of peace founded in 
theſe and other arten. II. 42 
Conſiſted antiently of three, now 
only two afſignavimus. ib. 


Of the firſt, and the powers it 


C 
So of the ſecond. II. 42, 43, 44 
Diſtribution of powers given them. 
| II. 43 
In returns or making up of records 

before juſtices of peace touch- 

ing indictments or convictions, 

how they muſt be ſtiled. II. 
i 43, 44+ 
Juſtices 
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| Juſtices of peace have power by 
{tatute to hear and determine 
murders or manflaughters, but 


ſeldom do, or any crime ouſt of | 


II. Page 
45, 46 


clergy, and why. 


| Juſtices of peace may take indiQt- | 
ment of /e defendendo. II. 45 


May take inquitition touching fe/o 


de ſe, if not inquired before co- | 


roners, it necd nut be ſuper vi- 
ſum cor ports, but is traverſable. 
| 4714, 419. II. 46 
May by ſtatute proceed on indict- 


ment taken before former juſtice | | 
lions. 


of peace in the county, but can- 
not proceed on indictment ta- 


ken before commiſſioners of 


oyer and ter miner, or gaol-de- 
livery. II. 46 


But by ſtatute indictment taken | 


before ſheriff in his Twry, to be 
deliverd to them at next ſeſ- 
ſſions, and they may proceed 
thereon. i „„ 
Commiſſion of oper and terminer 
in the county. determines ſecond 
afſignacimus of commiſſion of 
peace ad audiendum' & termi- 
 nandum, quod quere. II. 47 
General commiſſion of peace in 
County determines not power of 
former juſtice by charter, nor 
of juſtice in a city or corpora- 
tion parcel of county. 2b. 


Where no words of excluſion, ju- | 


ſtice of peace of county have a 
- Concurrent 
thoſe by charter, and ſo if they 
be juſtices by commiſſion in 
town or city. | 
King notwithſtanding charter may 
grant commiſſion of peace ſpe- 
. cially in that city or county, 
and they will have concurrent 
juriſdiction with juſtices by char- 
ter. 


70. 


juriſdiction with 


20. 


ments, try felons, Oc. 


But if franchiſe be granted, 7ta 
quod juſticiarii comitatiis ſe 
non intromittunt, tho ſubſe- 
quent commiſſion be granted in 
county at large, they have no 
juriſdiction in this corporation 
or town; but uur , whether 
indictment or ſeſſion in the fran- 
chiſe be void, or only cohtempt 
in juſtices. II. Page 47, 48 
Seſiions private and public. II. 48 
Buſineſs of private, ale-Houſes, 

Fond; a IR ST 
Public ſubdivided into general 

quarter- ſeſſions and general ſeſ- 
3Cͥͤ TY 
Both to be ſummond by precept 

in king's name. 8 


In either of theſe ſeſſions they may 


proceed in matters within their 
commiſſion, as to take indict- 
„ 
By particular aGs ſome things li- 
mited to the quarter: ſeſſions. 7b. 
When quarter: ſeſſions to be held. 
JJ Ag 430 
Are variouſly held in ſcyeral coun- 
tics, and yet good. IL 50 
In Middleſex regularly but two 
ſeſſions, yet they may hold 
quarter: ſeſſions. . 
Juſtices to execute their authority 
as juſtices of peace within 
county, where juſtices. II. 50 
If juſtice live, or be out of his 
county, he cannot by warrant 
fetch one out of it into county 
Where he is. tb. 
Whether a juſtice, who is ſuch, 
both in London and Middleſex, 
may not commit one in Mid- 
Aleſc brought out of London, 
and e conver (0. II. 51 
Felon taken in forein county, ju- 
ſtice here may commit, exa- 
mine, give oath to informers, 
and bind them over to give cvi- 
55 dence, 


— — 


containg in the I wo PARTS. 


derce, or commit them for ne- 


ceſſity of preſerving the peace; 
but quiere, Whether ſuch exa- 
_ mination and informations be 
evidence on arraignment of fc- 


lon in proper county. Page | 


305, 306, 586. II. 51 


Tho by cuſtom of London juſtices 


of gaokdelivery lit at Newgate, 
which is in London, both for 


| Middleſex and London, yet ju- Hy 


ſtices of peace for Middleſex 


ſit only in that county, and ju- 


| tices of prace for London there. 
„ 55 II. 51 
One is brought by A. before ju- 
ſtice on ſuſpicion of felony, if 
A. can matcrially teſtify, juſtice 


may bind him over to proſecute, 
and if he refuſe, may commit 


him. 5 
They have juriſdiction of felonies 
ariſing within the cerge. ib. 
In their ſeſſions may by common 
law proceed to outlawry on in- 
dictments found before them, 
and in popular actions by ſta- 
8 : tb. 


But cannot iſſue a capias utlega- 


tum, but muſt return record of 
- outlawry in B. R. and thence 
this proceſs ſhall iſſur. 7b. 


Where juſtices may proceed on 
indictments taken in Turns or | 


Tects, or not. II. 70, 71 
Juſtice cannot diſcharge one 
brought before him for ſuſpi- 
cion of felony, if felony was 
committed, but muſt bail or 
commit. II. 93 


One ſuſpected on probable cauſe 


preſumed ſuch till contrary ap- 

pear. „ tb. 

Some miſtakes of lord Coke, as 

that a zuſtice of peace cannot 

iſſue a warrant beſore indiit- 
Vol. 1I. 


ment, Gc. refuted. II. Paste 
NILS WS i PET 

By 34 £.3. their power further 
inlarged as to their taking per- 
ſons ſuſpected of felonies. II. 

5 | | 4 109 
They are conſervators of the peace 
and more, tb. 


Juſtice may by his warrant arreſt 


one ſuſpected of felony, tho o- 
riginal ſuſpicion not in himſelf, 


but in party pray ing the war- 


rant. II. 199, 110 
Fit in all caſes of warrants for ar- 
reſting for felony, much more 
for ſ.ſbicion thereof, to exa- 
mine on oath party requiring it 
touching whole matter, where- 
on warrant demanded. II. 110, 
= 111 
Warrant to be under hand and 
w.. oi 
Regularly ought to contain cauſe. 
th. 


| If general, 20 anſerer ſuch matters 


as fhall be cbjetted, in diſcre- 
tion of B. R. to bail or diſ- 
charge party. 578. II. 111 
It may excuſe an officer in falſe 
im priſonment, if true cauſe or 
miſdemeanor within conuſance 
of juſticſe. 9 1b. 
Antiently ſuch warrants in treaſon 
or felony held good; in war- 
rants of the peace and good be- 
haviour cauſe muſt be ſhewn, 
and why. IL. 111 
Juſtice way make his warrant to 
take one ſuſpected by name, 
but not all perſons ſuſpected; 
contra of a rule in B. R. for 
that purpoſe. 580, 586, 587. 
1 = 26 105; T143 
Juſtice may make a warrant, as 
well in caſe of fclony as the 
peace, to bring party before 
himſelt 
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himſelf only, or generally be- 
fore any other juſtices, and then 
officer may bring him before a- 
ny other juſtice of the county, 
and it is not in election of party 


to go before whom he pleaſes. | 
Page 582. II. 112 
In ſome caſes may make his war- 


rant to bring him to the ſeſ- 
ſions, tho it is better to bring 
him before himſelf, or ſome 
julſtice, that party may be baild. 
3 „„ 
Warrant may be to bring party 
to the juſtice to find ſureties for 


bis appearance at the ſeſſions, 


c. and in mean time to keep 


the peace, or may be ft recuſu 
zit, to bring him to common 


gaol ibidem miraturus quoiuf- 


que gratis hoc fecerit, and | 
yet conſtable may bring him be- 


fore the juſtice, and if he refuſe 
there to give ſureties, he may 
by virtue of firſt warrant bring 


him to gaol, and commit with- 
out any further warrant or 1- | 
puniſhable, for 77 eventu it is 


Tims. | II. 112 


Warrant may be in Vug's name 
with tele of the juſtice, but 
more uſually in name of juſtice. | 

„ iz 


Whether juſtices out of ſeſſions 


can iſſue a warrant to take per- 
ſons offending againſt a penal | 


law, tho within their cogni- 


zance, and ſo to bind them o- 


ver to ſeſſions, or in default 
commit them, and this before 
indictment. th. 
On complaint and oath of goods 
ſtolen, and that party ſuſpects 
goods are in ſuch a houſe, and 
ſhews the cauſe of his ſuſpicien, 
juſtice may grant a warrant to 
ſearch in thoſe ſuſpected places 
mentiond therein, and to at- 


4 


tach goods and party, in whoſe 
cuſtody they are found, and 
bring them before him, or ſome 
other juſtice to ſhew how he 
came by them, Oc. this war- 
rantable, ment obftante opinion 
of Lord Coke, II. Page 113, 
I 118 
But convenient to expreſs that 
ſearches be made in the day- 
time, and that party ſuſpecting 
be preſent to give officer infor- 
mation of his goods. II. 113, 
114, 150 
Entry to be per oftia aperta; but 
if doors be ſhut, and be refuſed 
to be open'd on demand, offi- 
cer may break open doors. II. 
Y VVV 
Lawful clauſe in ſuch warrant to 
attach party, in whoſe cuſtody 
the goods are found. tb. 
If the goods ſtolen be not in the 
houſe, officer is excufed that 


breaks open the door to ſearch 


for them on juſtices warrant; 
but party, that made ſuggeſtion, 


puniſhable in him. II. 151 
On return of this warrant execu- 
ted, if it appear they were not 
ſtolen, they are to be returned 
to the poſſeſſor; but if it ap- 
pear they were, they are not 
to be deliverd to the proprietor, 
but to remain with ſheriff or 
conſtable, that party may pro- 
ceed by convicting offender to 


haue reſtitution. 70. 
If goods not ſtolen party to be diſ- 
charged. . 


If ſtolen, but not by him, but an- 
other that ſold or deliverd them 
to bim, and priſoner appear 10 
be ignorant that they were ſto- 
len, be may be diſcharged as 
an offender, and bound over to 
give 


containd in the Two PARTS. 


give evidence as a witneſs a- 
gainſt him that ſold them. II. 
Page 151, 152 

If he knew they were ſtolen, fit 
to bind him over to anſwer the 
felony. | IL. 152 
Theſe warrants are judicial ads, 
and muſt be granted on exa- 
mination of the fact. 
To whom to be directed, and 


| 


what the purport thereof, 2b. | 


General warrant to fearch all 
places, whercof party and offi- 
cer have ſuſpicion, tho uſual, 
ß 1. 11d, 159 
Warrant ought to mention name 
of party to be attached, and 
muſt not be left with blanks to 

be filled up by party, ſuch war- 
rant void. 577. II. 114 
If there be a riot or breach of the 


peace in preſence of a juſtice, | 


he may arreſt the rioters, or 
command any officer, or others 
ore tenus, without warrant to 
arreſt them, and they by vir- 
tue thereof may arreſt Ha- 


grante Crimine in abſence of the 
a riot be committed, and rioters | 


juſtice. 

If ar 

diſperſed by coming of the ju- 
ſtice, and they be ſuſpected pro- 


bably to meet again, or threaten | 


it, tho conſtables may ex cio 
ſuppreſs the riot, and raiſe poſſe 
of vill to do it; yet a juſtice 
may deliver a ſpecial warrant 


to any perſon to arreſt the rio- | 


ters, if they reatlemble, tho 
there be no particular perſons 
named in warrant; he may e- 
ven authorize them by word. 
26 IL. 114, 115 
Juſtice muſt either diſcharge or 
commit, or bail one arreſted for 
felony brought to him. II. 120 


( 


II. 150 


If one be brought before a juſtice 
expreſly charged with felony by 
oath, juſtice cannot di charge 
him, but muſt bail or commit. 

| II. Page 121 

If charged with ſuſpicion only, 

yet if no felony proved to be 
committed, or if fact be no fe- 

lony, juſtice may diſcharge him 
as to felony ; tho if a treſpaſs, 
he may bind him over for it. 

1 85 10. 

If one be kild by another, tho per 
infortunium, or ſe defendendo, 
(which is not properly felony), 
or in aſſault on an officer, (which 
is no felony at all) juſtice ought 

not to diſcharge him; therefore 

he muſt be committed or at leaſt, 

I = 1 

hey cannot proceed on an in- 

dictment taken before ſuperior 

judges, tho otherwiſe the cauſe 
might be within their cogni- 
zZance. „ 


5 


| They, as to their centre facias, a- 


gree with juſtices of oper and 

termiier, and may indict, ar- 

raign and try ſame day in caſes 

| 0f felony. ES | 261, 262 
By ſtatute proceedings before them 
not diſcontinued by new com- 

„ miſſion. II. 40 405 
Vide Arreſt, Bail, Conmit- 
"or, Kc 


- . Juffification, 


Where warden of the Fleet may 
juſtify impriſonment by vir'ue 
of an order of Chancery. II. 

122 

In treaſon or felony there can be 
no juſtihcation, as / defen- 
deudo, c. II. 258 

But 


| 
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But on ot guilty priſoner ſhall 


have advantage of all ſuch de- | 


fenſes, and where matter ap- 
pears not to be felony, he on 


not pililty pleaded may be ac- 


quitted. II. Page 258, 259, 
303, 304 
I pere, and how arr:ſt on ſuſpt- 
cion may be juſtified, or not. 
Vide Arreſt, „ 


Where one may juſtify breaking o- | 


pen doors, or not. Vide Ar- 


reſt, Hue and Cry, Juſtice of | 


Peace. | 


Il here one may juſtify beating a 


rreſpaſſer, come to take his 
goods, or endeavour ing to enter 


on his poſſeſſion, or not. Vide 


Homicide. 


King. 


Reſumed that be neither will, [ 


nor can do any wrong, and 
therefore, if he commana an 
_ unlawful af to be done, the 
inſtrument is not thereby in- 


demnified, but puniſhable. 43, 


Tho he is not under the coercive, 


yet in many caſes his commands 


are under the directive power 


of the law, which makes the 


aft itſelf invalid, if unlawful. 

1 f 44, 127 
In time of peace, if two men com- 
bat together at barriers, Cc. 


and one kill the other, it 15 ho- 
micide; but if by king's com- 


mand, it is aid to be no felony. 


By deſcent of crown [ng inveſted 
with the right of ſovereignty. 
TO, 5 61, 101 
Supremacy of the Ing in matters 
cecleſiaſtical a molt unqueſtion- 
able right. 
4 


demiſe, 
| King cannot arreſt in perſon, or 


King's title being of record 


1.3; 


Weight, allay and extrinſic value 


of coin inter jura majeſtatis. 
Page 191, 192, 204 

Clauſe in 28 H. 8. enabling him 
to diſpoſe of lands by will was 
neceſſary, for otherwiſe he could 
not have done it by will. 278 
But without this ac? he had power 


to diſpoſe of lands belonging to 
the crown or duch by letters 


patents under theſe reſpective 
ſeals. 15 5 1b. 
Where there are three powers, as 
of juſtices of oer and terminer, 


5 gaot-deliv:ry, and the peace, 


and record is made up by all 
theſe powers, the beſt ſhall be 
taken for the king. II. 34 
Office of coroners being by elec- 
tion is not determind by king's 
| II. 5 


impriſon or command another 
ſo to do, but by writ, &c. II. 

| 444 
muſt 

be avoided by record. II. 205 
If Ling {it in perſon in Y. R. he 
cannot prohounce judgment in 


treaſon; for, as he cannot be a 


witnefs, ſo he cannot be a judge, 

in proprid cauſa. ib. 
Where King's teſtimony allowd, 

or nor, and how king to ex- 

hibit his teſtimony. II. 282 
Who king, queen, prince, (5c. 

within 25 E. 3. de proditioni- 
bus. Vide Treaſon. 
Vide Alligeance, Fozfeiture, 
G2ant, &c. 


King's Bench. 
Marſhal immediate officer to cxe- 
cute judgments of death. 464, 


And 


tin in he Two PART . 
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And for that purpoſe is mentiond | 


in judgments of treaſon; II. 


Page 411 


There may be a mandate to the | 


ſheriff to aſſiſt. . 
Chief Juſtice, or any other judge 
of B. R. may iflue a warrant 


into any county for taking or | 


bringing before him a felon, or 
one ſuſpected of felony into any 


county in Fng/and, or JV ales. | 
II. 5, 6, 198 


578. 
They are conſcrvators of the peace 


through all Eng/and, more than 
juſtices of yer and 7erminer. 
„ 


To avoid trouble of bringing a | 


offenders, before whom their 


warrants are. made returnable, 


and to whom directed. 578. 


in caſes of ſurety of the peace, 
Oc. againſt one in another 


county, than where they are. 


578. II. 5, 6 


Tipſtaves the marſhal's deputies; 


cach judge hath one. 586. 


II. 6 


NS judge of B. R. may order an 


arrelt ore tenus, Without expreſ- 


„fig aufe, Oe 
Where B. N. hath made an order 
to take perſons that party 
grieved ſuſpects, and bring them 
F 586, 587 
B. R. ſwear a grand inqueſt, and 


take indictments every term. 
61 34-2 


Higheſt ordinary court of juſtice | 


next to parliament, II. 2, 159 
It is more than a court in ye; 
VUbere it ſits, it is ſovereign 
court of gaol-delis erp, and over 
and terminen; the judges are 


Jafticiarii 01 dirorii. II. TIT 


Vol II. 


— 


Il. 6 | 
How their warrants ought to run 


— 


It is the center of all ſubordinate 
juriſdictions, eſpecially in mat- 
ters capital. II. Page 401 

It hath two kinds of juriſdiction, 
the plea and crown- ſide. II. 2 


Antient and modern way of keep- 


ing and titling the records. II. 
23 

Grand inqueſt to preſent all mat- 
ters criminal within com. Mid. 
Aleſex, and then B. R. pro- 


cceds on indictment ſo taken. 
II. 3 


W here B.R. proceed on offenſe 


committed in fame county, they 
may proceed de die in diem, 
fifteen days betwixt Zeſte and 
return of ge, fac. not requi- 
red; otherwiſe, if they proceed 
on a cauſe removed by certio- 
rar, except on indictment ta- 
ken by juſtices of peace of 
county, where B. R. fits... 
, 260 
At common law record before fi- 
ling remandable, afterwards not. 
7 
But if iſſue joined, tranſcript may 
be ſent down to be tried at u, 
prins; but original record re- 
mains in B. R. ib. 


By 611.8. court may remand in- 


dictments of felony removed 

| hither, and bodies of priſoners 
to the juſtices of peace, &. 
where tclony committed. II. 
3» 45 41 

Coming of P. R. into any county 
ſuſpends (not ſuperſedes) ſeſ- 
ſion of commiſſion of gal deli. 
cory, He and terminen, and 
the peace. . 4 
Where ſpecial commiſſioners of 
oper and Zermier way lit in 
term in ſame county, where 


B.R.A1 lits, but B. N. muſt ad- 


journ. 10. 


6 bp Tho 


n 
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Tho fone as limit proceedings. 
in criminal cauics to commul- 


ſioners of oper and Zermmer, | 


B. R. may procced upon them; 
but juſtices of peace cannot. 
| II. Page 4 
One attaint, and record removed, 
it may award execution. 7b. 
It is ſovereign coroner of Eyg- 
land, and may take apprals of 
death, Gc. by bill. II. 5 
Chief Juſtice chief coroner ©27717e 
oli. | II. 53 
Felonies within {king's palace, vi- 
ent cbſtante 33 Fl. S. triable in 
B. R. contra where felony cre- 
ated de noco with ſpecial form 

ol proceedings. tb. 
By cuſtom may ore ters com- 
mand a tipſtaft to apprehend 
for miſdemeanors II. 6 
Chief Juſtice not the J ⁰να⁵ ins 
Augli-r. „„ 


The immenſe authority of the an-. 


106. 
„ II. 6 
Chief Juſtice ereated by writ. II. 6 
B. R. had ant iently, in caſes of fe- 
lonies and treaſons done on the 
narrow ſeas out of bodies of coun- 
ties, a concurrent juriſdiction 
with the admiralty. II. 12, 13 
B. R. compriſed in ac, giving 
power to juſtices of e and 
 Terminer. II. 22 
On trial of felons in PB. N. if pri- 
ſoner challenge twenty peremp- 
torily, ſo that thoſe remaining 
of the pannel be not ſufficient; 
tales to be granted by precept 
returnable, as the caſe ſhall re- 
ür. II. 36 
Chr of the crown, afſiſe and 
peace to certify hither names of 
all perſons outlawd, attaint 
and concicł. II. 36, 37 
Ouc ſlain in open rebellion, Chief 


tient Zuſticiarius Anglia. 


——— 


Juſtice on view of body may 
make a record thereof, and 
ſend it into B. R. and thereon 
party ſhall forfeit his goods, 
but not lands. IT. Page 53 
Clerk of crown, coroner for B. N. 
to view body of priſoner dy- 
ing in king's bench. II. 58 
Have not only power to iliue 
writs on indictments and ap- 
peals before them; but alſo 
may by order command ſheriff 
of county, where thcy ſit, or 
their marſhal to take felons or 
diſturbers of peacc, and bring 
them before the court. II. 105 
Cuſtom of the court part of the 
law of land. 1 
Where on information on oath of 
breach of the peace, and a de- 
ſign by perſons, whoſe names 
could not be known, to commit 
a riot, B. R. hath made an or- 
der to the ſheriff to bring be- 
fore them ſuch as ſhould be 
probably ſuſpected to be parties 
therein. 586, 587. II. 105 
There B. R. may gice judement 
on record of conviction removed 
befere them, &c. Vide Judg- 
ment. „ 
Vide Certioꝛari Court, Execu⸗ 
tion and Nepzieve, Gacl-delt- 
very, Habeas Cozpus, Ju- 
ſtice of Aﬀiſe, Juſtice of 
Peace, Outlawzy, Oper and 
Terminer, Pꝛocels, &c. 


Larciny, 


Ivided into ſimple and vio- 
lent; fimple larciny ſub- 
divided into grand and petit.503 
Grand and pctit larciny defcribed. 
mr — 
dame in nature, but different in 


degree of puniſhment. 7b. 
Definition 


——— 


containd in the Two PARA 8. 


Definition of larciny. Page 504 
How the indictment muſt be. 2b. 
What are the ingredients in this 


crime. . tb. 
What ſhall be ſaid a taking. 505, 
e 506 


A. lends his horſe to B. who rides 


away with him, no felony. 505 
If a man ſeeing a horſe in paſture 
of owner, having a mind to 
ſteal him, obtains a replevin, 
and thereby hath the horie deli- 
verd, this a felonious taking, 
507 

A. ſteals horſe of B. and aftcr- 
wards delivers it to C. who is 


no party to firſt ſtealing, and | 


C. rides away with it animo fu- 
rand, larciny: 3 
But if J. feloniouſly take the horſe 
of P. and after C. ſteal him 


from 4. Ci is a felon to both, | 
and C. may be appeald or in- | 


dicted as of a felonious taking 
from B. for by the theft B. 
loſt not property, nor in law 
poſſeſſion of his horſe. tb, 
Where a carrier ſhall be ſaid to 
be guilty of a felonious taking 

of goods deliverd to him or not. 
Vn 8 
Carry ing the goods to the place of 
delivery, and taking them af- 
terwards, a new taking. 505 
Before 21 II. S. if a ſervant had 
carried away goods deliver d 


to him by his maſter 0779 ſu- | 


randi, it had not been felony. 

. . 667 

By this ct made felony, if of va- 
lue of forty ſhillings; offender 
intitled to clergy, [ but where 
ouſted by 12 Anne}, ih. 
An Apprentice or ſervant under 
_ eighteen exempt from felony 
enacted de novo by 21 JI. 8. 
[how far alterd by 12 Aue,. 7b. 


Yet it leaves him in ſame condi- 
tion, as to any felony at com- 
mon law, as if he was not ex- 

=” Page 668 

And therefore, if my butler or 

ſhepherd under cighteen, or if 

my apprentice take away my 
goods feloniouſly, without my 
actual delivery, tho under va- 
lue of 40. he is indictable of 

felony at common law. 506, 

5 667, 668 

If a man deliver a bond to his fer- 
vant, or goods to ſell, and he 
ſills them and reecives the mo- 
ney, and carries it away 417/119 
furandi, not felony. 668 

Whether delivery of maſter's goods 

by one ſervant to another, in 

maſter's abſence, may be ſaid to 
be by the maſter; delivery of 
the goods by maſter's wife with- _ 

the at; = 668 

A ſervant receives his maſter's 
rents, and auto furandi car- 
ries them away, not felony. 7b. 

A. delivers the key of his cham- 
ber to B. who unlocks the 

chamber, and takes A.'s goods 

animo furandi, felony. tb. 

One that hath a bare charge of 
goods, tho not poſſcſſion, may 
be guilty of felony at common 
law, as a butler that hath 
charge of plate, a ſhepherd of 
ſheep, the like of him that hath 
a bare ſpecial fe, as the gueſt, 
that hath plate ſet before him. 

506, 667, 668 

If 4. by falſe tokens receives mo- 
ney of E. and carries it away, 
no felony. | 506 

Maſter delivers ſilver to ſervant 
to change into gold, or leather 
to make ſhoes, and he runs a- 


way wich it, felony, 668 


Finding 
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Finding a purſe in the highway, 
and "denying or ſecreting it, 
not felony. Page 506 

Taking treaſure-trove, wrecks, 


waifs and ſtrays [before ſeif] ure] 


no felony, but party mult be- 
lieve them to be ſuch. tb. 
Where a man's goods are in ſuch 


a place, where ordinarily they 


are, or may lawfully be pla- 


ced, and a perſon takes them 


Animo furamdi, felony. jb. 
If a ſheep of 4. ſtray from his | 


flock into the flock of B. and 
B. drives it along with his 
flock, or by millake ſhears it, 
no felony ; but otherwiſe, if he 
knows it to be another's, and 


marks it with his mark, this e- | 
507 


vidence of felony. 
A ſervant finds his maſter's purſe 


in his corn-mow, and takes | 


part, if he knew his maſter laid 
it there, felony. WE | 
If A. ſteals goods in county of B. 
and carry them into county of 
C. he may be indicted for lar- 


ciny in county of C. but can 


only be indicted of robbery in 
county of . 507, 508 
Where continuance of the aſpor- 
tation is a new caption. 507 
A. takes the horſe of J. and be- 


fore he gets out of the cloſe is 


apprehended, larciny. 508 
If a gueſt takes ſheets of the bed 


felonioully, and carry them out | 


of his chamber into the hall, 
felony. | ib. 
A. came into dwclling-houſe of 
B. where no body was, and 


broke open a cheſt, and took | 

out goods to the value of FE. 

and laid them on the floor, and 

was taken before he could re- 

move them, he being indicted 
1 


on 39 Elia. was ouſted of 

_ clergy. Page 508 
If A. hath his keys tied to the 
ſtrings of his purſe, B. a cut- 
purſe takes 4.s purſe with mo- 
ney in it out of his pocket, but 
the keys, which were tied to 
the ſtrings of his purſe, hang in 
his pocket, A. takes B. with 
his purſe in his hand, but the 


- ſtrings hang to his pocket by 


the keys, no felony ; for /icet 
cepit, nom aſportavit, ib. 
Where there is a pretenſe of title, 
regularly no felony ; but yet it 
may be a trick to colour a fe- 
lony. 509 
What circumſtances are evidence 
of a {elonious intent. 508, 
309 

If 4. takes away goods of B. o- 
penly (otherwiſe than by rob- 
bery) this evidence only of a 
treſpaſs. I. 


A. leaves his harrow in the field, 


BH. having land in the fame u- 
ſeth the harrow, and returns it 
to the place Where it was, no 
felony, but treſpaſs. th. 
It 4. and B. being neighbours, 
and A. having a horſe on the 
common, and . having cattle 
there that he cannot Teadily 
find, takes up the horſe of . 
and rides about to find his cat- 
tle, and having done turns off 
the horſe again in the common, 
no felony, but at moſt a tre” 
paſs. _ „ tb. 
So if my ſervant without my pri- 
vity take my horſe, and ride a 
few miles and return, no fe- 
lony ; but contra, if in his} jour- 
ney he ſell it. tb, 
Of what things larciny may be 
committed, or not. 509, 510 
Ot 


—— 


containd in the Two PARTS. 


Of creatures of a baſe nature, 


as dog, bears, Gc. or their 
zwhelps there can be no felony ; 


but of hawks reclaimed it may 
be. | 


not of their eggs; 7aker of eggs, 

how puniſhed. _ 511 
JLarciny cannot be committed of 
wild ſwans, or their young; 
but contra, if they be made 


tame, or if they be marked or 


pinioned; but if marked, and 


yet flying ſwans that range a- 
broad out of precincts of the 


owner, no felony to kill them. 
5 tb. 


On indictment for ſtealing goods of | 


B. who is proved to be a feme 
covert, party may be acquitted, 
ſo if it appear that the ſuppoſed 

_ owner had neither intereſt nor 


poſſeſſion in the goods, but he 


ought to be indicted de noh for 


goods of husband or true owner. | | 


513 


Where a man may commit felony 
of the goods, wherein he hath | 


a property. tb. 
Jointenants or tenants in common 
of a horſe, one cannot be a fe- 
lon to the other. 
A. takes away the trees of B. and 
cuts them into boards, B. may 


take them away, and not fe- 


lony; and ſo of cloth made into 
a doublet. > 
If A. take away the hay and corn 


of B. and wingle it with his 


own ſtock, or take the cloth of 
B. and embroider it, B. may 
take the whole heap or garment, 
and embroidery allo, and be 
not guilty even of treſpaſs. 10. 
Yet if A. bail goods to B. and 
ſteal them from him to charge 
Vol. II. 


Page 512 | 
Larciny may be committed of | 
young hawks in the neſt, but | 


Larciny from 
ſecrete by 8 Eliz. except un- 


Petit larciny, felony. 


„ 


If 4. be indicted of larciny of 


_—_ 


him with an action, felony. 
5 207 TR e13 

Wife cannot commit felony of her 
husband's goods; and therefore, 
if ſhe take and deliver them to 
2. who knowingly carries 
them away, no felony in . 
eg 12 414 

If husband Aer val 1 
and wife take them feloniouſly 
from B. felony. "STS 
Taking away another man's wife 
againſt her will cum bonis giri, 
felony by ſtatute. 1b. 
Servants in the houſe imbezzelling 
their maſter's goods after his 
dcccaſe by 33 JI. 6. if they ap- 
pear not on proclamation, at- 
taint of felony. _ . 
To ſteal ſrroud of a perſon buried, 


elony. 


th. 
the perſon clam & 


der value of 129. principals 
ouſted of clergy, acceſſaries 
not. . 8 531 
Horſe- ſtealers ouſted of clergy by 
IE. 6. & 263 E. 6. but ac- 
ceſlaries not. 529 
larcir 3 
No acceſlaries either beſore or a- 
Fer. : 7 1h. 
If A. ſteal 12 d. at one time, and 
B. 12d. at another, ſo that 
the aits were ſeveral, tho the 
goods of the ſame perſon; petit 
larciny in each. tb. 


goods to the value of 55. pe- 
tit jury may find it of value 
of 12d. or under. 70. 
If A. ſteal from B. to value of 
64. and then to value of 8 4. 


it is grand larciny, if put to- 


gether in one indictment. 531 
If goods be ſtolen at ſeveral times 
from ſeveral perſons, and cach 

6 U apart 
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apart K value, ſeveral petit 
— tho in one indictment. 
Vas 531 

But contra, if ſuch goods of ſevc- 
ral perſons were in one bundle, 
or on one table, or in one ſhop, 


grand larciny. „ „ 


If a man ſteal a horſe not above 
value of 12 dl. or break a houſe 


in the day- time, and ſteal goods 


only of that value, the owner, 


c. not put in fear, this but 
petit larciny. notwithſtanding 
5725 6 E. 6. for that ſtatute on- 


ly ouſts clergy, where offenſe 


capital, as orand larcmy. 531 


Taking from perſon evithout put- 


ting in fear or <iolence is not 


robbery, but larciny. 534 
Where words of menace are uſed 


after the taking, only larciny, 
tb. 


For larkiny: from the | houſe or 


ſpecial burglaries. Vide Bur- 
glary. 


Vide Clergy, County, Felony 


by Statute, Indickment, &c. 


Laws. 
Laws of England. 


More determinate, than forein 
laws, and leave as little as 
may be ad arbirrium judicis. 


This law allows not the judge to | 
change the puniſhments, it in- 
MHicts. 19 

Always affects certainty. 221 


Hath no dependance on the civil 
law. 16 
Is excellently adapted to the con- 
veniencies of Fngliſh govern- 
ment, and full of excellent rea- 


ſons. 489 | 


— ͤ— 


Common lu in and after E. z. re- 


ceived a greater perfection, not 
by change thereof, for that 
could not be but by ſtature ; but 
men grew to greater learning 
ard experience, and rectified 
miſtakes of former ages and 
judgments. Paze 24, 25 
The Ling and his laws are cli— 
CeS TMUrLarUm.. 481 


Ana Law, 


If one be violently aſſaulted, and 
cannot otherwiſe ſave his own 
life, law of nature permits him 
in his own defence to kill aſſai- 
07: 51 

Nature prompts all men in what- 
ſoever condition to preſerve 
_ themſelves, which cannot be 
without ſociety. 432 


Law of nature makes a wan his 


own protector cum debito mo- 
deramine inculpate tutel. 51 


Poſitive Lazy. 


Penalties, as to their degrees and 


applications, are urig poſitici 
non naturalis. 13 


| Lex ralionis, except in murder, 


is purely juris poſitiei, and the 
Jews made a | commutation n of 1 it. 


14 


The antient dlicine Law, the 
Moſaic, Artic, and Roman 
Laws touching Homicide. 


By the antienteſt divine law ho- 


micide was capital. 2 
Delice. of a man into his neigh- 

borr's hand, explained. ih. 
Who 


containd in the Two PARTS. 


Who were intitled, or not, by 


the Moſaic lum to the privileges 
of places and cities of refuTe. 


Pare >. 


Kline a thief fund breaking up 
in the night, not capital; but 
contra in the day. 

The judicial laws made no dif- 

ference in puniſhment of mi- 


cide on malice F rethought , | 


and on a ſudden falling out, 


both capital; but they extended 


not that rigour to caſua/ ho- 
micide, but yer were ſo ſtrict, 


as to ſuffer aveucer of blood to | 


Fill ach man{layer before he 
got to city of refuge. 8 
There is not amongſt theſe laws 


any one which is expreſs touch- 


ing homicide fe defendendo, but 
cuſtom of the Jets, and inter- 

pretation of their doctors ex- 
empted a fact ſo circumſtanced 
from capital puniſnment. 

If a woman quick with child took, 
or another gave her a potion to 
cauſe abortion, or one {truck 
her, whereby fetus was kild, 
by the judicial laws it was ca- 
pital. 5 

Many of the Attic laws touching 
homicide collected by Petit ci- 
ted; between which and the jz- 
dicial laws there is a great ana- 
logy. 4 to 7 

Wherein the Roman laws differ 


from, and agree with them. 6, 


77488 


The Attir, Ircriſh, Roman and 
antient Engliſh Laws touching 


; 3.7 


By Fewwiſh law theft not capital, 


tho accompanied with burglary, 
. By 


488 


477 


433 


fave that p/ag/zm was capital, 
and that by the civil conſtitu- 
tion of that ſtate, puniſhment of 
theſt was in ſome cales enbanſed 
even to death. Page 9 
Of the law of reſtitution in caſe of 
theft. „„ 
Wherein the Attic and Perth 
laws agree and differ with re- 
gard to theft. 9 
The Roman ſoces concerning pu- 
niſnment of Heft. 4; 83 
The antient aha of Finland 
touching the ſame. 11, 12, 503 
Notwithſtanding opinion of fee. 
men, &c. policy of moſt coun- 
tries hath made it capital. 12, 
[ 
Among the 7ezzs lawful in caſe 
of hunger to pull the ears of 
ſtanding corn and eat, and for 
one, that paſſed thro a vine- 
yard, (5c. to gather and eat, 
without carrying away. 55 


Puniſhments inflifled by the Laws 
of ſeveral Countries. 


What thc rule to be obſerved in 
ordaining puniſhments. 1 
How divided. . 
The penalties inſtituted by God, 
. amongſt the Zews, on breach 
of their laws are the beſt pat- 
tern for inſtitution of puniſh- 
ments, tho they conclude not 
other ſtates. = 1 

| Inſtances of various kinds of pu- 
niſhments inflicted by laws of 
ſeveral countries, eſpecially in 
homicide and theft. 2 to 15 
The degrees and orders of the 
Roman puniſhments. II 
The end and defign of puniſh- 
ments, 14 
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By Fewiſh law thief had no ex- 
emption from puniſhment by 
_ reaſon of neceſſity. Page 55 


Law of Nations. 


Allows a ſovereign prince to be- 
gin hoſtilities with another de- 
ligning a war againſt him; but 


contra between ſubjects of ſame 
prince, there one cannot kill 
another by way of prevention. 
„ © 6k 
Where the Ling may deal with a 
merchant ſtranger, who com- 
mits treaſon, either as an alien 
enemy by the law of nations, or 


land. 


as a traitor by the law of Eug- 


85 94 
Vide Alligeance, Ambaſſadoz, 


Parque or Repiſal, Mar. 


Cecil Law. 


Civil laws wiſe and well compoſed 


| laws, of great uſe to be known, 
tho not to be made the rules of 
our Engliſh laws; no ſtreſs to 


be laid on them, either for diſ- 


covery, or expoſition of Eug- 


liſh laws, farther than by cu- 
ſtoms of England or ſtatutes 
they are here admitted. 16 
Where civil lam lays a penalty 
on tutor for offenſe done by in- 


fant imcapax doll, 19 
Inſtances of artificial acceſſions 


by adjunttion, commixtion and 
ſpecification in the common 
law [the ſame as are in the civi 
law]. 513 
Where party according to c791/ 
la may be examind, as a ſup- 
plemental proof. II. 285 


3 


Hozw the civil law diftinguihheth 
the age of man for ſeveral pur- 
poſes, and wherein the creil 
and common lazy agree and dif- 
fer. Vide Inkant. 


| By the antient Zezwi/h law he, that 


was but a day above thirteen 
years, was adjudged iu virili 
tat, but not if under that age. 
f Page 18 


Canon Law. 


Canons or deeretals of popes, or 
of provincial councils, or impe- 
rial conſtitutions never bound 
in England, farther than by 
ſtatutes or common uſage they 
were received. 399. II. 325, 
JJ PE 

By canon laws nuns exempt from 
temporal juriſdiction. II. 328 
Vide Clergy, Religion. 


Rhodian Law. 


If common proviſion for ſhip's. 


company fail, maſter may un- 
der certain temperaments break 
open private cheſts of mariners 
or paſſengers, and diſtribute 
private proviſion for preſerva- 
tion of ſhip's company. 55 
It is a received cuſtom, if a ſhip 
wants neceſlaries, and inhabi- 
tants of continent will not fur- 
niſh them for money, they may 
by ſage of the ſea and nations 
take proviſions by force, ma- 
king inhabitants reaſonable ſa- 
tisfaction. 555 
But contra, where this done by 
Engliſh mariners on FEngli/h 
ſhore, where there is one com- 
mon magiſtrate, becauſe capa- 
ble of other remedy. 56 
For 


containd in the TWO PARTS. 


For maritime and rat laws. 


Vide Admiralty , Conftable 


and Yarſhal, 


Leet. 


Eſcape preſentable there, but com- 
mon fine or amercement cannot 
be ſet there, but it may be re- 
moved in B. R. and there a- 
mercement may be ſet. Page 

1 603 


Felony newly created not inqui- 
rable there, unleſs ſpecially li- 


mited to them, but contra of 

felonies at common law. 632. 
II. 71 

Cannot hold pleas of the crown. 


| IL 69, 71 | 
Hath in effect ſame juriſdiction | 
with the Turn. II. 71 


They cannot try felonies preſent- 


ed there, but muſt ſend ſuch 
preſentments before juſtices of 
gaol. delicery, or they muſt be 
removed into B. R. that pro- 


ceſs may be made on them to 


outlawry. tb. 
Vide Sheriff. 
Local, Vide County, Jndit- 


ment, Trial. 


London. 


By charter mayor to be in com- 
miſſion of oper and terminen, 
but not on indictment grounded 
on 8 H. 6. againſt avviding re- 
cords. 562 

He is alſo of the quorum in com- 


miſſions of gaot-delivery by | 


Charter. 11. 32 
Whether juſtice both in London 


and Middleſex may not com- 


Vol. II. 


mit one in Middleſex . 
out of London, and e conte ſo. 


II. Page 51 


= Cuſtom of London enables ;uſtices 


of gab. delivery to ſit at Næ². 
gate, which is in London, both 
for Middleſex and London, but 
juſtices of peace of the aid | 


counties fit in their reſpective 
counties only. tb. 


Mayor by charter coroner. II. 53 


Lunatic. Vide dot, 8c. 


Padman. Vide Ideot, &c. 


Mainouvꝛe. Vide Arraignment. 


Bainpzize. Vide Bail, ; 


Malum prohibitum. 
Ping only under a penalty will 


not inhanſe effect of crime 
beyond its nature, as if one un- 


qualified to keep a gun ſhoots 5 


at a bird, and caſually kills a 
man, it is only chance-medley. 


475; 470 | 


NVanflaughter. Vide Murder 
and Manſlaughter. 


Pariner. 


Whether lawful to Ht them. 


678, 679 

Vide Admiralty, Felony by 
Statute, Rhodian Law un- 
der title Laws. 
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Market⸗overt. Vide Reftitu- 
tion. 


Marque, or Repaiſal. 
A ſpecies of war. 


ticular men on certain occa- 
ſions to right themſelves. (V- 
ae 4 Th 5-) % 
General, tho it hath the effect of 
war, is not a regular war, and 
wherein it differs. 10. 


Martial Law, Vide Conſtable 


Parriage. 


A forcible marriage, tho voidable, 


660, 


is a marriage de fatto. 
9 „„ O81 


Vide Foxcible Marriage, Po- 


 Iygamy, 
Matter and Servant. 


Command of maſter excuſeth not 
ſervant in treaſon or felony. 


44, 516 


Poſſeſſion of ſervant is poſſeſſion of 
maſter. EY 668 
Menial ſervant, how deſcribed 
dy Bratton. II. 75 


For homicide in ſervant defenden- | 


do the maſter, and e converſo. 
Vide Homicide. _ 


 Marims. 


Malitia ſupplet etatem. 26 
Ignorantia eorum, que quis ſcire 
tenetur, non excuſat, 


3 


Ouod dubitas, ne 


Page 162 | 


Particular, granted to ſome par- | favourable 


De minimis non curat lex. 


424 


— 


Expreſſum facit ceſſare tacitum. 
Vage 235, 614 
feceris, eſpe- 
cially in caſes of life. 300, 509 
Habit preſumptio, donec probetur 
in contrarium. 516 


A man ſhall not take advantage 


of his own wrong to gain the 
anterpretation of 
[aw. : | 482 
Nor can be apportion bis own 
wrong and breach of duty. 
FE: IS 
603. 
II. 154 


Fictio juris intenta ad umu. 630 


Nulhum tempus occurrit regi. 63 2 
[Unicuique licet] renunciare juri 
pro ſe introducto. II. 224 
Tutins ſemper eſt errare in ac- 
 quietando, quam in puniendo, 
ex parte miſericordie, quam 


ex parte fuſtiticx. II. 290 
Tutius erratur ex parte mitiori 
| II. 305 


Fruftra legis auxilium querit, qui 


in legem committit. II. 386 
Militia, 


By what affs declared to be the 
right of the crown. 130 


Milnomer. Vide Abatement. 
Miſpꝛiſion. 


Whether a wife can be guilty of 
miſpriſion of treaſon committed 
by husband; e. 48 

Two witneſſes requiſite both on 
indictment and trial of miſpri- 
ſion of treaſon. 300 


A phy- 


containd in the Two PARTS. 


A phyſician, Gc. miniſters help to 
a ſick traitor, tho he know him 


to be ſuch, this makes phy- 
ſician, Oc. not incur the guilt 


of trea'on ; but it will be miſ- 
priſion of treaſon, if he know 
it, and diſcover it not. Page 


PV, 8 
Miſpriſion of treaſon at common 


law defined. 371 
Buy ſtatutes conccalment of trea- 


ſon ſhall be deemed only miſ- | 
tb. | 
By 1 Mar. enacted, that nothing 


priſion of treaſon. 


be adjudged to be miſpriſion of 


treaſon, but what 1s containd 
in 25 E. 3. and tho that a do | 
not make or declare miſpriſion 
of treaſon, yet it virtually doth 
it by declaring and enacting 


What is tresſon. 371, 372; 


and concealing it. 


Ad puiſne to 1 Mar. makes a 


Dp ee S711 
Uttering falſe money knowingly | 
not miſpriſion of treaſon, with- | 
out knowing the countertciter, | 


37273734 


— e' 


Beſide conſequential, there are 
ſubſtantive miſpriſions, as by 
14 Eliz. againſt forging forein 
col not current, 13 Þliz. a- 
gainſt concealing the publiſhing 
by others of bulls of abſolution, 
and 23 Eliz. againſt aiders 
and maintainers of perſons ab- 

ſolving or withdrawins the 

 ſubyetts from their obedience, or 
perſuading them from the eſta- 
bliſhed religion, &c. Page 376, 


Where fciony by ſtatute 1 
to a ſpecial juriſdiction, and 
manner of trial, miſpriſion of 
it triable by common jury and 
general commiſſioners of oper 
and zerminer. 653 

Where upon commiſſion of felony, 

looking on without uſing means 

to take the felon is a miſpriſion 

of felony. 439, 448, 449, 593. 8 

Y II. 75, 76 


Mittimus. 

new treaſon, concealment of 5 
ſuch treaſon, miſpriſion thereof. 
ED Rn 5 3727375 
Concealment of treaſon or felony 
by common law or ſtatute is a 


Vide Arreſt, Commitment, Ju: 
ſtice of Peace, 


Fur mittimus and tranſcript of 


miſpriſion of the reſpective of- 
fenſe. 
Every treaſon is a miſpriſion there- 
of, and more, and he, who ts 
aſſiſting to treaſon, may be in- 


dicted of miſpriſion only. 374 


Every felony includes miſpriſion 
thereof, and offender may be 


indicted of the latter only. 65 2, 


708 


Miſpriſion remains ſo long, as the 


act making treaſon continues, 
and ſo of miſpriſion of felony 
enacted by ſtatute. 


374,618, 708 | 


375 | 


record. Vide Certiozari , 
Pleas. N Ms 


Murder and Yanſlaughter. 


If one ex intentione do an unlaw- 
ful ac? tending to bodily hurt 
of another, as by ſtriking him, 
tho not with intent to kill 

him, but his death happens 
within year and day, or if he 
ſtrikes at one, and miſſing him 
kills another, whom he did 
not intend, it is felony and ho- 

micide, 


* 
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micide, and not caſualty, or 
per infortunium; ſo it is, if he 


do an unlawful act, tho not in- 


tending bodily harm of any 
man, as if he throw a ſtone at 
another's horſe, and it hits a 
man and kills him. Page 39, 


440, 472 


Want of due dilience and in- 


ſpection may make that man- 
tlaugkter, which otherwiſe 
would be only chance-medley. 
475, 476 

Homiei de juſtifiable by 5 UG 
 ma#lefaGtoribis in parcis not to 
be committed on any former 


malice, what required to ju- 


ſtity ſuch homicide. 491 
In time of peace, if two combat 
together at barriers, or for trial 
of skill, if one kill the other, it 
is homicide; but contra, if by 
king's command. 44, 473 


33 H. 8. as to trial in a forein | 
county of murder, now in 
force, tho not as to treaſon. 


| 283, 374 | 
Murder and homicide defined. 


425, 449, 450, 466 
Murdrum, what it antiently im- 


ported. 447, 448 
Stroke without death, nor death 


without ſtroke, or other vio- 


lence, makes not the homicide. 


426 
To what intents murder or man- 


{laughter relates to the ſtroke, 
or other cauſe of death, and to 
what purpoſes it relates to the 
death only. 426, 427, 428 


If a mortal ſtroke [before 2 C. 2. 


had been given on the High 
ſea, and party had come to 
England and died, neither ad- 
miral nor common law had ju- 


riſdiction. 426 


3 


By 2 & 3 F. 6. the juſtices or co- 
roner of the county, where 
party dies ſhall inquire and pro- 
ceed, as if ſtroke had been in 
ſame county. Page 427 

By ſame act indictment and trial 
of acceſſaries ſhall be in county, 
where acceſlary. 427 

No murder till party dies. 7b. 

If one gives another a ſtroke, not 
ſo mortal, but that with good 
care he might be cured, if he 
dies of the wound within year 
and day, homicide or murder 

according to the caſe. 428 

But if it be not mortal, but with 
ill application party dies, if it 
appear clearly, that the medi- 
cine and not wound was cauſe 
of his death, not homicide. 7b. 


If not in itſelf mortal, if either for 


want of applications or neglect 
thereof, it turns to a gangrene, 
or fever, which proves imme- 
diate cauſe of his death, mur- 
der, or manſlaughter; wound 
caſe cauſati. 1. 


| One gives a wound to another 


ſick of a diſeaſe, which by 
courſe of nature might end his 
life within half year, it haſtens 
his end by irritating the diſeaſe, 
murder or manſlaughter. 76. 
It a man by working on the fancy 
of another, or by harſh uſage 
put another into ſuch a paſſio on 
of grief or fear, that party dies 
ſuddenly, or contracts a mortal 
diſeaſe, tho murder before God, 
yet not ſo #7 foro humans. 
429 
Phyſician or ſurgeon gives a potion 
with a good intent, it kills pa- 
tient, no homicide ; neither if 
he be no licenſed ſurgeon or 


phyſician. 429, 430 


One 


containd in the 


— 


Iwo PART s. 


One gives a pregnant woman a 
potion to deſtroy the child, it 
kills her, murder. Page 429 

Owner of a beaſt uſed to hurt 
people not knowing it, diſ- 
puniſhable. | 430 

Knowing it, and not keeping him 
up from doing hurt, how pu- 
niſnable. 430, 431 

Tho owner have no notice, if it 
be a beaſt feræ nature, as a 
lion, Gc. if he gets looſe and 


doth harm, owner liable to da- 


mages, for he muſt at his peril 
keep him up from doing hurt. 
C»! 
If owner, knowing that his ox is 
uſed to hurt people, uſe due di- 
ligence to keep him up, yet ox 


breaks looſe, and kills a man, 


no felony, _ 431 


If through negligence beaſt goes a- 


broad after warning of his con- 
dition, manſlaughter, tb. 
If owner purpoſely let him looſe 


to do miſchief, or with a deſign 
only to fright people and make 


ſport, and 
Cf . 
Laying poiſon to kill rats, a 
3 85 5 ls 
But if to kill B. and C. by miſtake 
takes it and is poiſoned, mur- 


der; ſo in all cafes, where ma- 


lice intended to one egreditur 
perſonam. 436, 441, 442, 
. 

Tho party take poiſon by the per- 
ſuaſion, but in abſence of an- 


other, perſuader is principal in | ER 
h.] Killing an alien enemy murder, 


the murder. : th 
A. gives poiſon to B. intending 
to poiſon him, B. ignorantly 


it kills a man, mur- | 
man 
caſually is poiſoned, no felony. | 


Killing one attaint of felony, 


A. gives purging comfits to B. to 
make ſport only, he dies of it, 
manſlaughter. Page 436 
Various inſtances of killing, as by 


expoſing ſick perſons or infants, 


C. 31 2 
A man infected with the ns 
goes abroad with intent to in- 
tect another, who is thereby in- 
fected and dies, whether mur- 
8 Eh 432 
It a woman quick with child 
takes, or another gives her a 
potion to cauſe abortion, or 
one ſtrikes her, whereby child 
within her is kild, it is a great 
miſpriſion; but no felony; ſo it 
1s if ſuch child were born a- 
live and baptized, and after die 
of the ſtroke given to the mo- 
ther, not homicide [/ed quiere]. 


One counſels her before the birch 
to deſtroy it, and after child is 
born, and the woman deſtroys 
it accordingly, ſhe guilty of 

murder, and procurer acceſſa- 
ry | 1. 

8 

therwiſe than in execution of 

the ſentence by lawful officer is 
murder, or manſlaughter, ac- 

cording to the caſe. 497 

Homicide to kill one outlawd of 
felony. ib. 

Sheriff bcheads one condemned to 

be hanged, murder. 454, 466, 
| Ds 301 

5 E/iz. makes killing a man at- 

_ taint in a premunure, murder. 

| ib. 


unleſs fagrante bello. ib. 
If there be an actual forcing a 


gives it to another, who dies of 
it, murder in 4. but B. not 


guilty, 436 
Vol. II 


man, as if A., by force take the 

arm of B. and the weapon in 

his hand, and therewith mor- 
"8 tally 


4 . 
hk... Aa 


* 


* - 


TABLE of the Principal Matters 


—_— 


tally ſtabs C. murder in A. but 
B. not guilty. Page 434 
But otherwiſe of a moral force, as 
by dureſs, @c. 
If A. command B. to beat C. and 
he beat him to death, murder 
in B. and in A. alſo, if preſent; 

if abſent, acceſſary. 43 5, 440 
A. indicted of murder, and B. as 
acceſſary Before by procurement, 


A. is found guilty only of man- 


har- 


laughter, B. ſhall be diſcha 
437 


ged. | 
All preſent and aſſiſting to mur- 

der, principals. 70. 
If A. is indicted, as having given 
mortal ſtroke, and B. and C. as 


preſent and aſſiſting, and on evi- | 
dence it appears that B. gave | 


the ſtroke, and 4; and C. were 
only aiding and aſſiſting, it 
maintains indictment. 437, 438 
If 4. lies in wait to kill B. and 


C. ſervant of A. being preſent 
takes part with his maſter, and 
| ſervant or maſter kills B. mur- | 


der in A. only, homicide in C. 
ͤ%˖ a BEE 
A, having malice againſt 

iter of B. by miſtake aſſaults 
and kills B. the ſervant, or B. 


comes in aid of his maſter, and 


Ai. kills him, murder in A. ib. 


On indictment of murder, tho 


party acquit thereof, and con- 
vict of manſlaughter, he ſhall 


receive judgment, as if he had 


been indicted of manſlaughter, 


for offenſe in ſubſtance the ſame. 


TG any an” 449, 450, 466 
If A. and B. and C. and divers o- 


thers be ingaged in an affray to- 


gether, and D. the conſtable | 


comes to appeaſe it; and 4. 


knowing him to be ſuch kills | 


him, and B. and C. not know- 
"TY 


tb. | 


D. ma- 


If prefent, and not aiding an 


| 


ing it comes in, and finding 4; 
and D. ſtruggling aſſiſt and a- 
bet 4. in killing the conſtable, 
murder in 4. but manflaughter 
in B. and C. but others of 
them, that did not know him, 
or abet, are not guilty, Page 
1 3 
An abettor of murder and homi- 
cide muſt be preſent and aſſiſt- 
ing. 1 „ . 
One procuring or abetting, and 
abſent, only acceſſary in mur- 
der. 439 
d a- 
betting to the felony, neither 
principal nor — but 
looking on without uſing means 
to take felon, a miſpriſion. 
439, 448, 449, 593 · * 5 
Divers of fame party come to 
make an affray, Gr. and come 
into one houſe, all are ſaid to 
be preſent, tho in another 
room. — 439 
So are they ſaid to be; if they 
come into one park, tho at a di- 
ſtance from cach other. 465 
One teady to afd, tho but a look- 
er on, is a principal, 439, 
5 5 5 41 
Divers come with one aſſent 5 
faire, as to rob, kill, beat, or 
do any treſpaſs, and in doing 
it one kills a man, all princi- 
pals 440, 441, 463 
If A. come in company with 2: 
to beat C. and B. beat him till. 
he die, A. is a principal. 472 
A. and B. combat, C. comes to 
part them, A. kills C. murder 
in A. and per aſcuns, in both; 
but if falling out on a ſudden, 
then only manflaughter in him 
that kild him. 441, 442 
A. 


3 


containd in the Two PARTVDs. 


A. with above thirty enterd 


with force on a manor-houſe, 


and ouſted 5. and his family; 
twenty others on part of B. 


three days after in the night 


came with weapons in order to 
re-enter, and one of them caſt 
fire into a thatcht houſe ad- 
joining to the houſe; whereon 


one in the houſe ſhor oft a gun, 
and kild one of the party of . 
manſlaughter. Pace 440, 441 


A man ſeiſeth goods of an a- 


lien enemy, and carries them to 
his houſe; a ſtranger under pre- 


tenſe of being deputy-admiral, 


with a great multitude came. 


with force to the houſe, and at 


the gate made aſſault upon thoſe 


within, a woman iſſuing out, 


without any weapon, was kild | 
by a ſervant, who came to taxe 
the goods, by throwing a ſtone at 
another in the gate; per aſcuns, | 


if the woman came in defenſe 


of maſter of the houſe, it was 


murder in vice-admiral and his 
company; Per auters no ma- 
| lice azainſt the woman, and 
murder ſhall not be extended 
farther than intended ; fer 


touts, manilaughter, 441, 442 | 


Divers come to commit a riotous, 
unlawful , if in purſuit there- 
of one commit murder or man- 
flaughter, all of that party that 
committed the diſorder, are 
guilty. 442, 443» 493 

But in that caſe ir muſt be in- 


tended, pats one of fame par- 


ty commit murder, Gc. on one 
of the other party, or on thoſe, 


that come to appcaſe, or part | 
them, or by law to diſperſe 


thew. 443 
A. and PB. fight upon premedita- | 
tion, A. takes C for his fecond, 


B. takes D. A. kills P. mur- 
der in C. formerly held to be 
murder in D. alſo; but it ſeems 
otherwiſe. Pave 443, 452, 
If one have no particular tinlics 
againſt any individual wan, but 
comes with a general reſolution 
againſt all perſons, if act be 
unlawful, and death enſue, it 
is murder; as if it be to com- 
mit a riot, or enter into a park. 


444, 445, 466 
7 oF my divers others "come to- 


gether to commit a riot, and in 


their march 4. mects with ©). 
with whom he had a former 
quarrel, or by reaſon of fome 
collateral provocation given by 
D. to 4. A. kills him without 
any abetting by his company, 
they not principals i in the mur- 
der or manſlaughter. 443, 444 
Where many came to commit a 
diſſeiſin, and one kild, all the 


company arraigned as princi- 


pals, and condemned; but it 


ſcemeth to be only manilaugh- 


If many come together on an un- 
lawful deſign, and one of the 


company kills one of the ad- 
verſe party without abetment of 


the reſt to the homicide, none 
guilty, but thoſe that gave the 
ſtroke, or actually abetted. 25. 
Many come to remove a nuſance 
committed in the highway, they 
are oppoſed by divers others, 
one of the former party ſtrikes 
one of the latter ſuddenly, and 
kills him without abetment of 


the reſt, he, who ſtrikes, is 


ouilty of manſlaughter, relt et 
guilty without ent tb. 


But if it had been no nuſance, reſt 
444, 445 
If 


had been guilty. 
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urs 


If A. hath good title to his houſe, 
or be in poſſeſſion for three 
years (in which caſe he may 
detain by force by 8 II. 6.) if 
any perſon come to rob or kill 
him, and he ſhoot and kill him, 
no felony, nor forfeits he his 


goods, as in caſe of homicide | 


ſe defendendole9 Page 445 
But if A. come to enter with force 
[being ouſted], and in order 


thercto ſhoot at his houſe, and 


. the poſſeſſor having other 


company in his houſe ſhoots 
and kills 4. manſlaughter in B. 
DE 5 
In this caſe, if B. ſhoot out of his 
the reſt of the houſhold; nay, 
tho he had hired an extraordi- 
nary guard (as by law he 


houſe and kill A. not felony in 


might), yet this not manſlaugh- 


ter in the reſt of the company, 
tb. 


| becauſe aſſembly lawful. 
Actual abetting will make the reſt 
__ principals. 
Some preſent and abetting way be 


guilty of homicide, and not | 


murder, others of murder. 7b. 
The maſter aſſaults another with 
malice prepenſe, ſervant igno- 
rant of the malice, takes part 
with maſter, and kills the o- 
ther, manſlaughter in ſervant, 
and murder in maſter. 
Wherein murder and manſlaugh- 
ter differ. 449, 466 
In appeal of murder, whether ju- 
ry may acquit, or muſt find 
party guilty of manſlaughter. 
| 449, 450 

W hat malice conſtitutes murder. 
451 

Malice in fa& defined. tb. 
The diſtinction of malice in law 
ino its different kinds. 451,455 


4 


70. 


446 


5 


A quarrel between A. and . 


From what circumſtances eviden- 
ces of malice in fact muſt ariſe. 
. __ Page 451 
It muſt be compaſling ſome bodily 
harm. Xe | 1h. 
A long ſuit in law not ſufficient 
evidence of malice in fact, but 
how it may be heightend inte 
malice prepenſe. "LT 


A. and B. are at malice, and re- 


conciled, and after on a new 
occaſion fall out, and one kills 
the other, not murder; contra, 
if reconciliation counterfeit. 75. 
If malice between A. and B. and 
they meet and fight, A. gives 
firſt blow, yet if P. kill him 
(otherwiſe than in his own de- 
fenſe) it is murder. , 
If malice between them, and 7. 
aſſault B. and after flies to the 
wall, and there in his own de- 
fenſe kill B. by ſome it is mur- 
der; ſed quere. _ th, 


A. challenges B. B. declines it, 
but at length to vindicate his 
reputation meets and fights, and 
kills A. murder. 452, 453 
A. challenges B. B. declines it, 
but ſignifies that he will defend 
himſelf, if B. going about his 
occaſions is aſſaulted by A. and 
kild, murder in A. but if B. 
had kild A. it had been ſe de- 
fendendo, if he could not e- 
ſcape, otherwiſe manſlaughter; 
but if only a diſguiſe, murder. 
f „ 
If A. and B. fall out on a ſudden, 
and preſently agree to fight, 
and each fetcheth a weapon, 
and goes into the field, and one 
kills the other, only manſlaugh- 
ter; if they had time to delibc- 
rate, murder. tb. 


The 


containd in the Two PARTS. 


The child of A. beats child of B. 
who runs home to his father, 
and he runs three quarters of a 
mile, 


43 


Keeper of a park finding a boy | 
ſtealing wood bound him to his 


| horſe's tail, and beat him, horſe 


ran away, Kild the child, mur- 
der. 


ſervant death caſually enſues, 
homicide per infortuninm. ib. 
But if maſter deſign immoderate 
correction, or {trike with a le- 


thal weapon, and kills ſervant, 


murder; what circumſtances 
cConfiderable in this caſe. 454, 
474 


One hath liberty of infangthief, | 
ſteward gives judgment of death | 
againſt a priſoner againſt law, 


not murder, quia fattum judi- 
cialiter, licet ignoranter. 


454 
Killing without provocation, mur- | 
der. . 455 
Wilfully poiſoning. implics ma- 
WB i tb. | 


\ Killing one come to demand debt, | 


or ſerve proceſs, murder. ib. 
A. diſtorts his mouth, and laughs 
at B. who thereon kills him, 


murder. ib. 
A. palling the ſtreet, B. takes the | 


wall, and thereupon A. kills 
him, murder; but if B. had 
juſtled A. it had been only 
manſlaughter; ſo if A. riding 
on the road, B. Whips his horſe 
out of the tract, and then 4. 
lighting kills B. manſlaughter. 
455, 456 

Words no provocation to kill a 
man, 
crime from murder to man- 


ſlaughter, except words of mc- | 


Vol. II. 


beats the other child, and 
kills him, manſlaughter. Page | 


A. fitting in an ale-houſe, 


454 | 
From moderate correction of a | 


nor will they leſſen a 


nace of bodily harm. Page 
450 

If A. give indecent language to B. 
and B. thereon ſtrikes H. but 
not mortally, and then . 
ſtrikes B. again, and then B. 
kills J. hy many only man- 
ſlaughter. th. 
a Wo- 
man calls him a Sn of a 
zwhore, A. at a diſtance throws 
a broomſtaft at her, and kills 
her; que, Whether murder or 
manſlaughter. "FO: 


| The nature of the weapon, whore. | 


with party is Kild, 8 


A. and B. at difference, A. wa 


B. take a pin out of his ſleeve 
to take occaſion to ſtrike B. 
V. doth accordingly, 4. ſtrikes 
B. whercof he dies, murder. 


A chiding between husband and 


wife, thereon he ſtrikes her 
with a peſtle, and kills her, 
murder. — 
A bailiff comes to execute a pro- 
ceſs, but hath not a lawful war- _ 
rant, if ſuch bailiff be kild, on- 
ly manſlaughter, OO 
If any miniſter of juſtice be Kild 
doing his office, it is murder, 
tho in the night, or on a Sun- 


day. 457. II. 85 


But if the proceſs be executed out 


of juriſdiction of the court, on- 
ly wanflaughter; fo it is, ik 
court had no juriſdiction of pro- 
be 458 
Murder to kill an officer, tho he 
ſhew not his warrant or mace, 
where it is not demanded. 458, 
462 
N ho bailif uſe no words of arreſt, 
nor ſhews his warrant, murder 
to kill bim doing bts duty. ib. 
6 2 Put 
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But if officer doth what is not war- 


rantable, as break open win- 


dow to arreſt, there; if ſlain, 


manſlaughter only. Page 458, 
474 

If he enter by an outward door, 
he may break open inner door, 
killing him in ſuch caſe, mur- 


%%% ͤ; o TA 


Where officers may juſtify break- | 


ing open doors to arreſt, and 


conſequently murder to kill | 


them ſo doing. 459. II. 94 


Where conſtable acts out of his 


vill without ſpecial warrant, 


- killing him only manſlaughter; 


but killing a private man in ex- 


ccution of a particular precept | 


from a juſtice of peace directed 
to him by name to ſuppreſs a 
riot in the vill of B. or to ar- 


reſt one for ſome miſdemeanor, 


and within the juriſdiction of 
the juſtice, murder; ſuch pri- 


vate man muſt ſhew his war- 


rant, or ſignify the contents. 


459 


If juſtices warrant expreſs not the 
cauſe ſufficiently enough, yet if 
he had juriſdiction, killing offi- 


cer in execution of it, murder. 


Where two confiikies and their 
aſſiſtants are engaged one againſt | 


another, and party of one con- 
ſtable kills one of the other 
party, but manſlaughter. 7b. 


Sheriff having a writ of poſſeſſion 


againſt houſe of. 4. 4. gains 
conſtable of vill to oppole ſhe- 
riff, and in conflict conſtable is 
kild, not ſo much as manflaugh- 
ter; but if any of ſherift's offi- 
cers are kild, murder. tb. 


Killing bailiff, conftable or watch- 


man doing his duty; murder. 


457, 460, 463. II. 90, 98 


1 


— 


What ſufficient notice that a man 
is a bailiff, conſtable or watch- 
man, to make it murder. Page 

460 70 464. II. 90 

What a neceſſary notification of a 
man's being a private bailifl. 
461 

Rioters aſſembled in a houſe, ſome 
iſſue out and kill a conſtable's 
aſſiſtant within view, murder in 
thoſe in the houſe, who abetted 
the aſlault. 463, 464 


Killing thoſe, that come volunta- 


rily to a conſtable's aſſiſtance, 
as well as thoſe that are called, 
murder. 8 ib. 
Killing aſſiſtant during neceſſary 
retreat of conſtable, murder. 
. 
On hue and cry, tho without ju- 
ſtice's warrant, or conſtable, a 
purſuant is kild by a rens 
murder; all malefactors in the 
ſame field principals; one taken 
before party hurt, nor guilty, 
_ unleſs after taken he had ani- 
mated malefactor to kill the 
Pr An. . 160 
A preſs-maſter impreſſed B. and 
with aſſiſtance of C. laid hold 
on him, D. finding fault with 
C's rudeneſs a quarrel aroſe, 
D. kild C. but manſlaughter. 
. 
A. comes to rob B: and either 
without, or on reſiſtance, A. 
kills him, murder, 465, 474 
So if men come to ſteal deer in a 
park, or rob a warren, and 
parker or warrener reſiſts, and 


is kild, murder. tb. 
If priſoner dic by dureſs of gao- 
ler, murder. „ "oo 


What the form of pardon of mur- 
der, what of manſlavghter: 
Where a ff pecial non obſtante of 
13 R. 2. neceſſary. 466, 467 
How 


containd in the Two PARTS. 


How one indicted of murder ha- 
ving a pardon of felony; or fe- 
lonica inter ſectio muſt plead. 

Page 467 

1 Fac. of flabbing „tho tempo- 

rary, by 17 Car. 1. continued 

till ſome other act ſhould be 


made to — or diſconti- 
468 


nue it. 
Uſual to prefer two indictments, 


one of murder, another on this 
_ att, and to try that of murder 
firſt, convict on either, ouſted | 


of clergy. tb. 
How indictment on this a& muſt 


be to ouſt clergy; need not | 


conclude contra formam frat. | 
good with, or without it, 25. 
Throwing a hammer and killin 


ing within this ac. 
Stabbing or thruſting with a 
ſword or pike-ſtaff within it; 


whether a ſhot with a piſtol, or 
blow with a ſword or ſtaff be | 
70 


„ 470 |: 
A cudgel in the deceaſed's hands, | 


within it, quer. 


a weapon drawn within it, 972. 
ſuch as might do hurt. 


within the reaſon. tb. 


If a maſon in building voluntarily 
let fall a ſtone, and kill an- 
other, without due warning, at | 


; 4725 475 
Two playing at cudgels, or wreſt- 


leaſt manſlaughter. 


ling by conſent, or playing at 


foils, one caſually kills the o- 
4723 473 


ther, manſlaughter. 
If A. cut the hedges of B. and B. 
beat him, whereof he dies; 
manſlaughter. 
Several come to enter As houſe 
as treſpaſſers, 


them, manſlaug hter. 


474 


If one throws a ſtone over an 


houſe amongſt people to do hurt, 


2 — — 


473 
A. kills one of 


g But if he rid 10 in a peel of peo- 
a man, not a ſtabbing or thruſt- 


469, 470 


| 16. 
One. within words of the ac, not 


the intention makes it murder 
or manſlaughter. Page 475 
Shocting at deer in another's park 
fans licence, the arrow glanceth 
and kills, manſlaughter. 475 
Throwing a ſtone with intent ro 
kill another's poultry, and it 
kills a by-ſtander, manſlaugh- 
ter. ib. 
4. drives his cart careleſly; and it 
runs over a child in the ſtreet, 
and yet drives on, and kills the 
child; murder; but if he ſaw it 
not, manſlauginer. 476 
One riding i in the ſtreet whips his 
_ horſe, and runs over a child 
and kills him, manſlaughter. 
tb. 


ple to do hurt, and horſe had 
kild another, murder: the... 
if there be malice between A. and 

B. and they meet and fight up- 

on it, tho 4. gives firſt blow, 

and B. retreats, as far as he 
can with ſafety, yet if B. on 
him, murder. 

4. allaults B. B. thercon 11 
A. without flight, and kills him, 
manſlaughter. - the... 

If 4. upon malice prepenſe ſtrikes 
B. and then flics to the wall, 
and there in his own defenſe 
kills B. under what circumſtan- 
ces murder, or /e defendend?. 

480 

If a dir reſiſts not, but flies, 
yet officer for fear of a reſcue 
ſtrikes him, whercof he dies, 
murder... : 481 

Bailiff killing a man flying to avoid. 
arreſt in a civil action, murder. 

71. 

11 J. affaults B. firſt, and B. re- 
allaults 4. and fo kiercely, that 
A. cannot retreat to the wall 


without danger; nay, tho he 
fall 
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fall on the ground upon B. aſ- 
ſeult, and then kills B. it is 
not fe defendendo, but murder 


or homicide according to the 


caſe. Page 482 
Neceſſity of flying ſhall not be ta- 

ken, as a flight, 

aſſallant. tb. 
A. aſſaults B. B. by his own cou- 
rage and addreſs Arden flight 


of A. then A. kills him, man- 
laughter. 483 
Killing on a ſudden falling out, 

manllaughter. 5 1b. 


A. aſſaults the maſter, and ſervant 
in defenſe of him Kills A. if ma- 


ſter not driven to extremity, 
manſlaughter in ſervant. 484 


Like law of a maſter killing in 


defenſe of his ſervant; husband 


of the wife, the child of the 


parent, and & conve; ſo. tb. 
| If husband or father kill one that 


attempts to raviſh the wife or 


daughter, if it might have been 
otherwiſe prevented, man- 
ſlaughter. 485 


Killing one, who pretending title | : 
if | Where the judge hath juriſdiction 


takes goods as a treſpaſſer, man- 
ſlaughter. _ 485, 486 
Killing a treſpaſſer in defenſe of a 


man's houſe, manſlaughter. 48 5, 


487 
Killing adulterer in the act with 
the wife, manſlaughter. 0. 


A. is ſuſpected by B. of felony, 


tho no felony committed, nei- 


ther is A. indicted, nor proba- 


ble cauſe of ſuſpicion, if on of- 


fer to arreſt him by B. he re- 


liſts or flies, whereby B. can- 
not take him without killing, 
and B. kills him, at leaſt man- 
{laughter ; but if a felony com- 
mitted, 
ſuſpect A. tho innocent, if B. 
kill A. in this purſuit, whether 
1 


in favour of 


3 there be cauſe to 


it excuſe him from manſlaugh- 
ter. Page 490 
If a man have a park within a fo- 
reſt, where he may hunt, and 
foreſter kills purloin- man, or 
his ſervant hunting in his pur- 
loin, murder or "manſlaughter 
according to the caſe. 491 
What authority homicide in exe 


cution of Juſtice requires in the 


judge that gives, and officer 
that exccutes judgment. 497, 
498, 499 

Giving judgment of death Without 
juriſdiction, if executed, mur- 


der. 497 


Juſtice of peace gives judgment! in 


treaſon, whether murder or 
miſpriſion only, 497, 498 
Where procecding of judges in 
capitals without ſtrict extent of 
their commiſſion, or where 
their proceeding after their 
commiſſion is determined, is 
not murder, but a great miſ- 
priſion. 498, 499 
Executing martial law in time of 
peace, "murder. 499, 500 


of the cauſe, officer executing 
ſentence nor guilty, tho the 
judge err; but otherwiſe, if he 
hath no juriſdiction. 501 
If a ſtranger of his own head ex- 
ecute criminal, murder. 7b. 
If private man kills one ſuſpected 
on his flight, and refuſing to 
ſubmit , if innocent, at leaſt 
manſlaughter, becauſe innocent 
man not bound to take notice 
of private man, as authorized 
to arreſt him. II. 82, 83 
If one arreſting on ſuſpicion break 
open doors, if party a felon, ju- 
ſitable; contra, if innocent. 

| II. 82 


lf 


containd in the Two PARTS. 


10 


If before or aſter arreſt, B. an in- 
nocent man ſuſpected draws his 
ſword and aſſaults A. the party 
ſuſpecting, and 7. preſſes upon 
him to take or detain him, and 


in conflict B. kills A. it is mur- 


der, or if A. kills B. it is juſti- 
flable. 
If one arreſted on ſuſpicion kills 
party arreſting, (always ſup- 
poſing party arreſted innocent,) 
only manſlaughter. II. 84 
- Bailiff about to take a priſoner, be- 


fore arreſt priſoner draws his | 
ſword, and kills him, murder. 


| II. 83 
If there be a felony done, 4. ſu- 
ſpects B. on probable grounds, 
and acquaints conſtable with it, 
and deſires his aid to take him, 


if conſtable on ſuch arreſt or | 


attempt thereof be kild, it is 
murder. II. 92 
If there be a warrant againſt one 


for treſpaſs, or breach of the | 


peace, and he flies, and will 
not yield to the arreſt, or be- 
ing taken makes his eſcape, and 
officer kills him, murder, II. 11 


— 


f 


Vide Arreſt, Clergy, Homicide | 


per tout, Jnditment. 


Mute. 


If priſoner proſecuted on 28 H. 8. 


For trial of treaſous, &c. on the 
high ſea ſtand mute, he ſhall 
have peine fort & dure. II. 17, 


319, 319 }- 


Whether peine fort & dure be 
pardon d by general words of 
all contempts. II. 252 

In caſe of demurrer no ſuch judg- 
ment can be given. II. 257, 


. 315 
Vol. II. 


II. Page 83 


Where defendant fails in pleading 
70t guilty, or putting himſelf on 
his country, it is in law a 
ſtanding mute. II. Page 258 
Antiently, if felon peremptorily 
_ challenged above thirty-hve, he 
was put to peine fort & dure. 
35 5 II. 268 
If before 22 JI. 8. felon had plead- 
ed not guilty, and put himſelf 


and when tried ſays 
no penance ſhall be 
but jury ſhall 
„„ II. 299 
If felon challenge above twenty, 
challenge only over- ruled, and 
jurors ſworn. II. 270,316 
If he hath received his judgment 
already, or be convict, and 
brought to the bar, and be de- 
manded what he can ſay, why 
judgment ſhould not be given 
againſt him, or why execution 
ſhould not be awarded, if he 
| fay nothing, it ſhall not be in- 
quired whether he can ſpeak or 
not, but he ſhall have preſent 
judgment, or execution. II. 314, 
. „„ 
But if a long time hath paſt be- 
tween his conviction and judg- 
ment and this ſecond calling 
to the bar, it is prudent to in- 
quire by witnefles, whether he 
, 305 
If one abjure, or be outlawd of fe- 
lony and return, and be brought 
to the bar to ſhew cauſe, why 
| 7A execution 
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be ta- 
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execution ſhould not be done, 


if he ſtand mute, an inqueſt of | 


office is to be taken, and if it 


be found that he hath loſt his 


ſpeech by viſitation of God 


ſince his abjuration, they ſhall 


inquire of the identity of the 


perſon before judgment or exe- 
cution ſhall be awarded; fo if 


he were brought in on a cap. 


, 


tutlegat. or Hab. corpus. II. 


Page 315 


If one indicted or appeald of fe- 
lony pleads not gililty, and puts 
himſelf on the country, and 


jury remains on challenges till 
another day, and then appear, 
and priſoner ſtands mute, yet 


this not ſtanding mute, for in- 
queſt ſhall be taken on iſſue al- 
ready jomed. II. 315,316 
In that caſe court having any 


doubt, hath uſed to inquire by 
inqueſt, ſometimes by inquiry 


ex officio by inqueſt impannelled 


to try the iſlue, whether he 
ſtands mute of malice, or ex g- 


2 Y firatione Det. II. 3 15, 316, 321 


When one ſaid to ſtand mute. 


5 II. 316, 317 
If felon ſtand mute, court ex fi | 
cio ought to impannel a jury as 


inqueſt of office to try, whe- 
ther it be of malice, or not; 


and if they find it to be of ma- | 
lice, he ſhall have judgment of 


peine fort & dure, if otherwiſe, 


they are to inquire of all the 
points material for his defenſe. 
| IL. 317 


On indictment of treaſon judg- 


ment of treaſon ſhall be given 
againſt party ſtanding mute. 70. 
In treaſon, tho one ſtanding mute 
{hall be convicted, yet there arc 
ſome antient inſtances to the 


3 


— 


contrary, as on indictment for 
counterfeiting coin, but now 
the law is otherwiſe. Page 

3 2235 328 

One arraigned for petit treaſon, 
challenging above thirty-five 
ſhall have judgment of peine 
fort & dure, and how judg- 
ment enterd. 382. II. 268, 
. | 3995 400 
In appeal, if appellee ſtand mute, 
judgment of penance ſhall be 
given. 26 317, 321,442 
One arraigned before lord ſteward 
on 33 l. 8. and ſtanding mute 
ſhall have judgment, as if con- 


victed. | II. 318 


Peer arraigned on indictment of 
felony before his pecrs refuſing 
to plcad, ſhall have this judg- 
ment. 15. 


A woman ſhall have ſame judg- 


ment if ſhe ſtand mute. 75. 


One indicted of petit larciny re- 


fuſing to plead ſhall have the 
ne >. he 340 
If a woman be indicted for ſim- 


ple larciny of goods under 10s. 


tho ſhe ſhall only be burnt in 
the hand for it, yet if ſhe re- 
fuſe to plead, judgment of 
peine fort & dure ſhall be given 
againſt her.. 10. 
If a new felony be made by fat. 
tho it be ſilent as to ſtanding 
mute, this judgment incident to 

=: ths tb. 
In rape, made felony by Meſtim. 2. 
if party ſtand mute, he ſhall. 
have judgment of penance. 7b. 
It this judgment be given, yet if 
offenſe within clergy, clergy 
RC ib. 
Priſoner to have fyina admonitio, 
and a reſpite to bethink himſelf. 
_ 70. 
Judge 


containd in the Two PARTS. 


Judge to hear witneſſcs on oath 
to give a probable teſtimony of 
his guilt. II. Page 321, 322 
If the offenſe be within clergy du- 
ty of judge to allow it, tho not 
prayd, and that as well after 
judgment pronounced, as be- 
fore. IL 321, 323 
Judgment of penance was by com- 
mon law. "= Ihe 461 
ne indicted of felony before ju- 
ſtices of oper and ferminer, Oc. 
is convict, if record of convic- 

tion be removed into 5. R. and 
the priſoner alſo, he ſhall be 

demanded what he can ſay, 


9 


why execution ſhould not be | 
awarded on record removed; | 


if he ſay nothing, it ſhall be 
inquired by inqueſt of office, 
Whether ſame perſon. II. 401, 


How judgment of pein 
dure enterd, where priſoner 
doth not directly anſwer. II. 399 
How enterd, where he ſtands 
wholly mute. 


- Neceſſity, 


Þ Eceſſity of preſerving the 
pcace by taking notorious | 


malefactors excuſeth ſome acts 
from being felony, which other- 
wiſc were felony. 
The dangerous doctrine of the ca- 


faiſts on this ſubject refuted. 
- : 5 
By the laws of Euglaud, if one | 


being under a neceſſity for want 
of victuals or clothes, ſhall on ' 
that account clandeſtinely, & 
animo furandi ſteal another 
man's goods, it is capital. 54 
This rule, in caſu extreme necef- 


402, 407 | 
fort G 


II. 400 


53 


holds in ſome particular caſes, 
where by tacit conſent of na- 
tions, or ſome particular coun- 
tries or ſocieties, it hath ob- 
tained. Page 55 
If king's enemies come into a coun- 
ty with a power too ſtrong for 
county to reſiſt, and will plun- 
der the country, unleſs a com- 
poſition be made with them, 
ſuch a ranſoming themſelves is 
ſo far from being treaſon, that 
it hath been allowd as lawful, 
and in what reſpects. >: i 
Joining with rebels pro 7imore 
_ mortis and departing from 
them, as ſoon as parties can, 
no levying war. — 139 
Qucquid neceſſitas cogit, deſen- 
8 565 
Difference between times of war 
and public inſurrection or re- 
bellion, and times of peace, 
for in times of war and publick 
rebellion, when one is under ſo 
great a power, that he cannot 
reſiſt or avoid it, law in ſome 
caſes allows an impunity for 
parties compelled, or drawn by 
fear of death to do ſome acts in 
themſelves capital, which ad- 
mit no excuſe in time of peace. 


But if whole circumſtances of caſe 
be ſuch, that he can conveni- 
ently reſiſt or avoid the power 
of the rebels, he is not excuſed; 
if on pretenſe of fear or doubt 
of compulſion, he aſſiſt then. 

%%% T 
If a man be menaced with death, 
unleſs he will commit an act of 
treaſon, Oc. fear of death doth 
not excuſe him, and why. 7b. 

If one be deſperately aſſaulted, and 
in peril of death, and cannot o- 


ſitatis cmnia ſunt communi , | 


therwiſe eſcape, unleſs to ſatisfy 
his 
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his aſſailant's fury he will Kill 
an innocent man then preſent, 
fear and actual force will not 
acquit him of murder, if he do 
the fact. Page 51 
A bare fear, tho upon a juſt cauſe, 


and tho it be fear of life, gives 


not a man power to take away 
life of another, but what kind 
of danger it mult be. 5 2 


Where /e major quam reſiſt; po- 


Zeſt excuſeth in criminal, tho 
not in civil actions. 139 


Conſcience binds not one to keep 
an oath extorted by menace of 


death. 


— 44h 
One of neceſſity kills a ſelon or 


ſilſpected perſon flying or re- 

ſifting before, or after arreſt, 
 evhere homicide juſtifiable, or 

excuſed. Vide Homicide. 


Mon⸗keaſance. Vide Inkant. 


Non obſtante. 


Prohibitory clauſe in 8 R. 2. that 


no man of law ſhall be ſuſtice 
in his on county, uſually diſ- 


penſed with by a no obſtante. | 
yy „ I. 


Notice. Vide Jgnozante. 


Mul tiel Recow. Vide Pleas. 


' Oath. Vide Allegiance. 


DOvoert Ack. Vide Treaſon, 


Outlawzy. 


A. what age awardable againſt 
an infant for felony on in- 


dictment. 23. II. 208 


2 


- 


Poſlibly proceſs of outlawry may 
go againſt receiver of a traitor 
at fame time as againſt princi- 


pal, and tho principal appear, 


proceſs may go on againſt the 
other; contra in felony. Page 
> 3438 

A traitor rendring himſelf on out- 
lawry within a year ſhall be 
received to traverſe indictment. 
„ 


What acts take away from per- 


ſon outlawd for treaſon advan- 
tage of reverſal of outlawry, 
becauſe party out of the realm, 
but extend not to other offen- 
ſes. . 34 
Where juſtices of er and 7ermi- 
ner may iſſue proceſs of out- 
lawry. II. 31 


On inquilition before coroner re- 


turned before juſtices of gaot- 
delivery, they cannot make 
proceſs of outlawry. IL 37 


They cannot make out cap. or 
I II. 199 


A. and E. indicted before juſtices of 
peace, indictment deliverd over 
to juſtices of gavl-delivery, A. 

appears and is acquit, B. ap- 
pears not, record muſt be re- 
moved into B. R. and thence 
proceſs of outlawry iſſucd. II. 

37738 


| Juſtices of peace by common law 


in their ſeſſions may proceed to 
outlawry on indictments found 
before them, and in popular ac- 
tions by ſtatutes. 5 
21 Jac. gave proceſs of outlawry 
in popular actions. II. 113 
But they cannot iſſue capias ut- 
legatum, but muſt return record 

of outlawry into B. R. and 
thence it ſhall iſſue. ib. 


Whether 


— 


containd in the Two PARTS. 


Whether coroner can make out 
proceſs of outlawry againſt de- 
fendant in appeal. II. Page 67, 


| 199 
Where proceſs of outlawry lies 


againſt a peer, or not. II. 177, 


In ſome caſes on indictment it lies 


not againſt a commoner. II. 


5 eo 194 
Whether outlawry an attainder. 


521. II. 205, 206, 350, 352 


Tho attainder, vet {ſmall excep- | 


tions are allowd to proceſs or 
return, and ſo by writ of crror 


caſily reverſible, and party put | 


to plead to indictment. II. 198 


One outlawd prays reſpite to pur- | 


chaſe a writ of error, B. R. u- 


ſually prefixeth a day for that | 
purpoſe, and in mean time re- | 


mits him to marſhal, and re- 
ſpites his execution; but priſo- 
ner muſt allege error in law or 
fact to ſatisfaction of court; if 
court diſſatisfied, they may a- 
ward execution preſently. II. 


. 408 

One attaint by outlawry of trea- | 
| ſon, Gc. ſhall not be appeald | 
or indicted till outlawry rever- 


=. II. 252 


If two coroners in a county, or | 


more, one may execute the 
writ, as in Caſe of an exipent ; 
but return muſt be in name of 


coronatores. 417. II. 56, 195 
By 5 E. 3. juſtices of oper and ter- 


miner may iſſue proceſs againſt 
felons in a forein county. 576 
In whoſe name, and under whoſe 
teſte ſuch proceſs ſhall iſſue; 


_ clerk of aſſiſe has a ſpecial ſeal 


for them. 576. II. 199 
Tho indictments be not diſconti- 
nued by demiſe of {ing, in ſome 


Caſes proceſs are. II. 189, 209 
Vol. IL | 


In indictments of treſpaſs, zenire 
facias tirſt proceſs, and when 
non eff incentus is returned, 


cap. and exigent. II. Page 194 
In all indictments of felony or trea- 


ton proceſs by cap. and exigent 
lies, and at common law there 


Was but one cap. and on non eff. 


 ncentus an exigent, and ſo to 
the outlawry. 576. II. 194 
In what caſes 25 E. 3. requires 
two Capiass, and how ſecond 


in treaſon mult iſſue on return of 
ois eft invents on firſt cap. ib. 
So in indictment of murder or ap- 
peal of robbery, but in B. R. 
there ſhall be two cap. in in- 


dictment or appcal of robbery. 


tb. 


At this day proceſs on indictment 


of any felony is only one cap. 
and then exigent, II. 195 
25 E. 3. an impracticable law. 7b. 
But by 8 H. 6. in indictments or 


appcals of treaſon, or any felo- 


ny or treſpaſs againſt one of 
another county, after one cap. 


be granted to ſheriff of that 
county, wherein he is ſuppoſed 
to be converſant, before exigent 


ſhall iſſue. 376. IE 195 


But if party were converſant in 
county, where indicted, at time 


of felony or treaſon committed, 


proceſs to be at common law. 


„ 1h 1907 


A proviſo in 8 H. 6. not to extend 
to B. R. or Chefter. II. 195 
By 10 H. 6. ſame proceſs [as by 
8 H. 6. ] directed on indictment 
of felony or treaſon removed 
into B. R. by certiorari, or 
into any other courts. tb. 
7.B Indictments 


capius returnable, II. 194 
It extends not to treaſon; exigent 
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originally taken in B. R. are 
not within theſe acts, but by 
6 H. 6. before exigent award- 
ed court fhall iflue a cap. to 
ſheriff of county, where in- 


dictment taken, and another to 
ſherift, where party is named, 


having ſix weeks time at leaſt 
before the return. II. Page 


| 5 V 
6 H. 6. made perpetual by 8 H. 6. 


5 576 
Theſe acts of little effect; for if 


party was converſant in county, 


where fact committed, (as he 


cannot be otherwiſe) then he 


may be namcd of that place in 
indictment, and proceſs is to 
go as at common law before 
theſe acts; and this is now the 
uſual courſe. _ II. 196 


If J. S. be indicted in county of | 


B. for a felony there commit- 


ted, and indictment runs J. S. 


nuper de A. in com. B. alias 


dlict. J. S. nuper de D. in cem. S. 
there ſhall no proceſs go to ſhe- | 
rift of S. becauſe that addition | 
is only in the alias dictus, and | 


therefore proceſs ſhall only iſ- 


| ſue in county of B. and ſame 


law in appeal. 15. 
If it runs, J. S. % A. in com B. 


viper de C. in com. D. cap. 
mall iſſue only 72 com. B. but 


if it runs, J. S. nuper de A. in 
com. B. nuper de C. in com. D. 
a cap. ſhall only go into the 
county of B. where he is in- 
dicted, but on return thereof, 


(if it be before commiſſioners) a 


cap. with proclamations ſhall 


iſſue to ſheriff of DD. and if in 


B. R. on an indictment found 


there, one cap. to one ſheriff, 


1 


dictments of felony or treaſon 


and another to the other ſheriff, 
according to 6, 8 & 10 H. 6. 
II. Page 196 


If one be indicted by name of 


J. S. uiper de A. in com. Ceſtriæ, 
the ſecond cap. with proclama- 
tion ſhall be awardcd to the 
Prince, or his lieutenant, and 
the like to biſhop of Durham, 

or chancellor of Lancaſter. II. 
I . | WEE 196, 197 
Expoſition on 2 H. 5. enabling 
the chancellor on complaint of 
any felony or riot to iſſue a 
cap. and writ of proclamation. 
. II. 197 
Tho this be marked as an obſo- 
lete ſtatute, no act repeals it, 
ſave implication of 16 C. 1. 
which it ſeems not to do. 7b. 
Yet never put in ure. II. 198 
B. R. either on indictment taken 
before them, or removed thi- 
ther by certiorari, may iſſue 
cap. and exigent into any coun- 
ty in England on a non eff in- 
ventus returned by ſheriff of 
county, where party indicted, 
and a teſtatum that he is in 
ſome other county. 10. 


In appeal by writ againſt princi- 


pal and acceſſary, which is ge- 
neral till declaration, plaintiff 
muſt at his peril diſtinguiſh the 
proceſs, for if he take his exi- 
gent againſt all, he muſt count 
againſt all as principals. II. 200 
But in appeal by bill or indictment, 
cap. is againſt them all, but when 
it comes to the exigent, it ſhall 
iſſue only againſt principal, and 

_ proceſs be continued by cap. in- 
tinite againſt acceſſary till prin- 
cipal be outlawd, and then c- 
gent ſhall iffuc againſt acceſ- 
ſary. 75. 
It 


. — 
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If acceſſary appear on cap. he 


ſhall not be let to bail, and 


have dem dies by bail till pro- 
ceſs be determined againſt prin- 


cipal. II. Page 200 


If two be indicted as principals in 


telony, and another as acceſſary 


to them both, exigent againſt 


acceſlary ſhall ſtay till both be | 
attainted by outlawry or plea. | 


tb, 
If one of the principals be ac- 
quitted, whether acceſſary ſhall 
be diſcharged. 624. II. 200, 
0 


Whether there be any, and what 


diverſity in this caſe between 
indictment and appeal. II. 201 
If defendant render himſelf to 
ſheriff before quinto exattus , 
and appear in court at return 


ol the exigent, and plead, and | 


is baild, and then makes de- 
fault, inqueſt ſhall not be ta- 
ken by default in felony, either 
in indictment or appeal, tho 
it may in other caſes, but a 


new cap. ſhall iſſue, and after 
that an exigent, and a cap. a- 
gainſt the bail. II. 201, 202 | 
Where exigi fac. with an allo- | 

cato comitaru ſhall iſſue, and 

where eig fac. de novo. ib. 


Demand of party to be at five 
county-courts ſucceſſively held 
one after another, without any 
court intervening. II. 201 

If where there are but two county- 
courts before return, if after ſe- 
cond ext defendant render 

himſelf, and find mainprige, 
and at return make default, 
there' ſhall iſſue no exier fac. 
with an a/l.cato com. but a new 
exigent, and a cap. againſt the 


bail. II. 201, 202 | 


How an exigr fac. with allocaro 
Hilſting proceeded on. II. Page 
202 

If defendant appear on cap. and 
plead to iflue, and is then let 
to bail, and then makes default, 
a cap. ad audiendam juratam 
ſhall iſſue, and if not taken 
thereon, exigi fac. de novo; but 


But if he render himſelf on exi- 
gent, and plead not guilty, and 


make default, whercon exigent 
1s awarded, and he is brought 


be arraigned de noco, for by 
extgent awarded firſt iflue is 
_ diſcontinued, = — 1 


turn a cebi corpus, and at the 
day hath not the body, he ſhall 


gent awarded, becauſe in cu- 
ſtody of record, II. 202 
But if party returned outlawd, 
proceſs cap. utlegarm. th, 


and doors refuſed to be o- 


perſon in purſuit ©" 

lawd for felony, ma 

pen doors and take him. II. 
203 


What certaintics return of out- 


lawry muſt have. II. 203, 204 
Where a certiorari iſſued to coro- 
ners to certify the truth in order 
to amend return of outlawry. 

1 -* 1 203 
Goods forfeited from teſte of exi- 


In appeal, if exizent be well a- 
warded, tho writ of appeal a- 
bated, forfeiture of goods by 


1 ho 


if brought in, he ſhall be tried 
on his plea. IL 202, 224 


be let to bail till trial, and then 


in thereon, he ſhall plead, and 
If on cap. or exigent ſheriff re- 


be puniſhed, but no new ei 


If party outlawd be in a houſe, 


pened, conſtable, or any other 


gent. II. 204, 206 


exizent ſtands in force. 204 
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Tho outlawry be reverſed for er- 
ror in law or fact, exigent be- 


ing well awarded, forfeiture of 


goods ſtands. II. Pave 204, 205 


Special writ of error lies on award 


of exigent for party or his ex- 


ecutors to reverſe award of e | 


gent. II. 205 


Inſtances of errors in fact. II. 205, 


207, 208 
Avoiding outlawry avoids not ex- 
gent, if well awarded. II. 205 


It party render himſelf after e- 
gent awarded, and plead to in- 


dictment, and is found ot guil- 
ty, forfeiture by exigent ſtands. 


Neceſſary for party outlawd in 


ſclony to bring his writ of er- 


ror ſpecially, tam in adjudica- | 


jide brevis de exigi facins, 


quam in promuleatione utlega- 


, {ite , | 3 bo: tb, 
Lrror in exigent Cauſe to reverſc 
outlawry, and error in appeal 


or indictment, on which ex7- | 
gent is awarded, js cauſe to re- 


verſe both outlawry and e- 


Without judgment of reverſal in a 
writ of error forfeiture by exi- 
mrad ſtands, tho in- 


Aclulent quaſhed, or appeal a- 
bated. . 
Outlawry gives forfeiture of lands 


in treaſon to the Ling, and in 
felony to r lt.. II. 206 
But bare judgment of outlawry 


without return of record is no 
attainder, nor gives any eſcheat. 
1 8 tb, 
It muſt be returned by ſheriff 
with writ of exzgi facias, and 


return indorſed. _ 1b. 


If there be a quinto exatius, and 
thereon utiegatus eft per judi- 
cium coronatorum, but no re- 


3 


diſability, ſorſciture, nor eſ- 


turn thercof made, there lies a 
ceri197 ar; to the coroners, or 
| ſherift and coroners to certify 
ſame in P. R. and tor what 
purpoſe. II. Page 206 
Till return by ſheriff party out- 
lawd not diſabled to bring an 
action. 10. 


Barely on return of outlawry on a 


certiorari without exigent in- 
dorſed and returned together 
with certiorami, no writ of eſ— 
cheat lies for the lord. b. 
If certiorari be directed to ſheriff 
and coroners, and exigent be 
extant in court, and they return 
this outlawry, poſſibly it may 
be a ſufficient warrant to enter 
it of record as a return on the 
, TT! 
Unleſs exigent is ſome way re— 
turned or extant, it gives Ving 
no title to land or goods, it is 
the warrant of the outlawry. 
3 . 87 
Without exigent and return of 
_ outlawry on it there is neither 


cheat. % Wes 
A certiorari not grantable to co- 
roners to remove outlawry af- 
ter party's death. th. 
Outlawry avoidable by plea, by 
writ of identitate nminis, Or 
by writ of error. 7b. 


No error in fact, if defendant be 


impriſoned, provided he be 
brought to the bar, and de- 
manded, if he will appear and 
reſuſ e- „ 208 
Of avoiding outlawry of ſelony 
becauſe beyond ſea; the di- 
ſtinctions, where one goes be- 
ond ſea voluntarily, or in 
king's ſervice, and where he 
goes before exigent awarded, 
or after, 10. 
5 How 


containd in the Two PART S. 


a 


How errors in theſe caſes are aſ- 
ſigned; how attorney general 
to plead to the errors, G c. II. 


Page 208 
Error brought on outlawry in fe- 


lony, record of outlawry cn 


emnibits ea tangentibus is re- 


moved into B. R. II. 209 
Party muſt render himſelf in cu— 


ſtody, and ſo muſt come in per- 
ſon to the bar, and when de- 
manded what he can ſay, he is 


to pray allowance of writ of 
crror. tb. 


Writ being allowd, record is to 


be removed; what parts record 


conſiſts of. ED tb. 
Then party to aſſig ign errors in per- 


ſon, and a day is given to king's 
attorney to reply to him, and 


in mcan time a /crre fac. to 


bord mediate & immediate is 
to iſlue, returnable at fifteen 
days ad audiendim errores. ib. 


If any lords appear, they may | 
plead to the errors; if ſheriff | 
returns there is no laid, then | 
court proceeds to examine er- 
rors. tb. | 


Outlawry bcing reverſed, defen- 
dant to antwer indictment ; 
where indictment to be tried. 

th. 

For forfeiture by oz: tary, and 
to what time it ſoall relate. 
Vide Forfeiture. 


Il hat judement in outlawry of fe- 


lony or treaſon, aud what d- 
_ evard of execution to be made. 
Vide Judgment. 


Vide Gagol-dciivery, Tuſtice "of F- 


Jace, Oper and Terminer. 


Vol. II. 


Oper and Terminer. 


| Juſtices muſt be by commiſſ jon, 


and not writ, otherwiſe their 
proceedings void. Lage Wh 
I. 


May iſſue warrants in the coun- 


ties within their commiſſion ſor 
taking felons or ſurcty of peace 


within their limits. „ 
Ogre, whether they may not 


flue their warrants to take any 


indicted of felony within their 
precincts, tho they be abroad 


in a forein county, by 5 . 3. 


| ib. 
Diſtinction between ordinary and 


dclegate, juſtices of er and tt 


miner. | 11 22 
To whom co directed, 
and how it runs. 1. 1, 23 


Commiſſioners before their fect 
ſions iſſue a precept in writing 


to ſheriff to return a jury of 
ſame form, as commiſſioners of 
gaol-delive J do, but precept 
by jultices of f gabl. -delivery may 
be ore tenlls. II. 23,34 


The ſubſtan ce of the precept. II. 


26, 27 

Others may be added, or their 
power contracted by affeciati ion, 
or ft non ones, and ſo in com- 
millions of gaol. delivery. II. 23 
One titting without adjournment 
determines their comnuilion, 
but tho appointed pro hc vice 
only, they may continue their 
ſeſſion from day to day by ad- 
journment; the like for all o- 


ther commiſſions. 498, 499. 


II. 24 
Not always neceſſary to enter ad- 


journment on record, (tho in 
. many 
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many caſes fit), and if not en- 


| tred, ſeſſion relates to firſt day, | 

and records are centred as of 
II Page 24 
Where neceſſary to enter their ad- 


that day. 


journment. II. 24, 261 


How many ways theſe commiſ- 
ſions are determined. II. 24, 25 


S$1perſedeas ſuſpends their power, 


Procedendo revives it. II. 25 


How many kinds of notice of a 


new commiſſion determines the | 
They cannot aſſign a coroner. II. 


former. 499. II. 25 
Where a general commiſſion is 
determined pro tanto by a ſpe- 


cial commiſſion. II. 21, 25 
Where a ſpecial by a general, or 
— : + 5 Shar | ib. 


If there be a general commiſſion, 
and a ſpecial one for a fran- 


chiſe, c. infra com. both da- 


ted ſame day, both ſtand, II. 


General commiſſion extends tam 


infra libertates, quam extra. 
Regularly they cannot proceed on 
any indictment taken before o- 


thers than themſelves 3 and 


therefore they cannot proceed 
on coroner's inqueſt or indict- 
ment of felony before juſtices of 


-PEREE, 1I. 21, 27 
This rule extends only to general 
commiſſions. II. 27 


Not to inquiſitions taken before o- 


ther commiſſioners of oper and 
terminer. tb. 


A general power is given by ſta- 


tute to juſtices of oper and ter- 


miner to proceed on indictments 
taken by former juſtices. II. 27, 

— 495 

How precept to return a jury 


ought to be, and how the ſhe- 


riff ought to return it. II. 26, 
27, 260, 261 


4 


| 
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Whether they may proceed ſame 
ſeſſions againſt a party indicted 
before them. II. Page 28, 29, 


| | 261 
Difference, where party in priſon, 
or at large. | II. 29 


Difference between treaſons and 
felonies, and other crimes. 76. 
Whether, if cognizance of an of- 
fenſe be limited to any court of 
record, it may be heard and de- 
termined by them. 5. 


Where by ſtatute, they may ies 
proceſs of outlawry into any 
county, and a capias utlega- 

rum. II. 31,199 

They are to ſend their records de- 
termined into the Exchequer, 


but to take out their eſtretes 


firſt. %%% 
How their precepts and proceſſes 
are to be ſigned and ſealed. 7b. 


How they antiently made their 


warrants for execution of ca- 


pital offenders. ib. 
They cannot deliver priſoners by 
proclamation” I. 34 


| May originally take indictments of 


felony of priſoners in gaol. 70. 
Juſtices of oper and 7erminer, gaol- 
delivery, and the peace may 
make up their record by all 
three of their powers, and beſt 
ſhall be taken for the ing. II. 

| 34, 166. 
They may take indictments of 
treaſon, if parties in gaol, and 
may try and give judgment. II. 

Tow 3 

Whether they, if an act limit * 
offenſe to be heard before ju- 
ſtices of peace, have a juriſ- 
diction. II. 36 


Where 


containd in the Two PARTS. 


Where an act ſpeaks only of ju- 


ſtices in the county, they may 


hear and determine it. II. Page 


36 


On trial of felons before them, if 


priſoner challenge twenty, fo 
that there be not ſufficient re- 
maining of the pannel, tales to 


be granted by precept return- 


able, as caſe requires; contra, 
on trial before juſtices of gao!- | 


deliver. 


N tb. | 
They may fit out of a franchiſe, 
and determine miſdemeanors | 


within the ſame. II. 38, 39 


New commiſſioners may award 
execution on one reprieved. II. 


prieved by another judge, with- 
out knowing reaſon of reprieve. 


„ i II. 406 
All precepts that iſſue at ſeſſions | 
of oyer and terminer, as ventre 
fac. &c. ought ſtrictly to be | 
by precept, and under ſeals of | 
the juſtices, but precepts by ju- | 


ſtices of ga delivery need not 
be otherwiſe than by award on 


the roll. II. 410 


Special commiſſions of oyer and 


county muſt have a particular | 


terminer may be limited to par- 
ticular rivers, extending to ſe- 
veral counties, but then every 


ſeſſion pro tanto. IL. 21 


In 


caſe of a commiſſion of oyer 
and ter miner, or gaol-delivery 


to any city or town not a coun- | 


ty, a general commiſſion for the 


county after notice or ſeſſion, 


by virtue thereof determined 
the ſpecial commiſſion ; but this 
remedied by 2 C 3 P. & M. 

| IL-21, 25, 26 


Special commiſſions of oper and 


cial oftenſes. II. Page 21, 27 
To hear and not determine; where 
awful, or nor. II 21 
Of a commiſſion to determine and 
not mquire. th. 
But ſometimes, where indictment 
taken before juſtices of oper and 
_ terminer in proper county, ſpe- 
cial commiſſion may iſſue to de- 
termine it in another county; 
but it muſt be tried by jury 


Palace. 


\ HAT the extent of it for 


For trial of ſuch felonies. Vide 


Pardon, 


Capital puniſhments may be diſ- 
charged by all parties intereſt- 
ed; by appellant by releaſe , 
by Ling by his pardon. 9 

Tho a pardon reſtores not the 

blood, yet as to iſſues born af- 


felonies (petit treaſon being not 
excepted) extended to petit 
treaſon, and ſo now doth a 
pardon of murder. 378 
Where all felonies are pardoned 
by act, but murder is excepted, 
whether a murder, which is pe- 
tit treaſon be excepted. 378. 


In 


 rerminer may be for ſome ſpe- 
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of proper county. II. 21, 22, | 


5 os 27 
Vide Commiſſion, Court, Gaol- | 
delivery, King's Bench, Trial, 
But not fit to give judgment, or | 
award execution on one re- 


trial of felonies within 
the ſame. II. 8, 


ter, it is a reſtitution. 358 
At common law a pardon of all 


II. 340, 342 
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2 
yo 


In caſe of a mortal wound given, | 
if meſne between ſtroke and 
death there comes a general 


pardon, whereby all miſde— 


meanors are pardoned, this par- 


dons the felony conſequentially, 
and why. Page 426 
By 13 R. 2. pardon of murder 
mult either be by expreſs word 
of murder, or elſe it muſt be a 
pardon of felnica interfectio, 
with a ſpecial non obſfante of 
13 R 2c; 466, 467. II. 45 


Pardon of man//aughter may be 


general by the words felonid, 


or felonica inte fectio only. 467 | 
If one indicted of murder obtains 


a pardon of felony, or felonica 
 interfeitio, and is afterwards 
arraigned on that indictment, 


he mult plead guord miurdrum, | 
c. not guilty, and as to the | 


Felony and interfection his par- 
don. | 


Approver vanquiſhing appellee in 
battle ſhall have his pardon Au- 
quam ex merito juftitic. II. 


Whether peine fort & dure 
pardoned by general words of 
all contempts. "Ihe $29 


King's pardon renders an infa- | 


mous man a competent witneſs, 


for it takes away penam & cuil. 


pam in foro himano; but his 
credit is to be left to the jury, 


yet not a lawful juryman. II. | _ | 
Are under more ſpecial protection, 


278 


Pardon of 2/7 felonies extends not | 


to piracy. II. 370 


How plca of pardon ſhall con- 
ciude, and how judgment ſhall 


be entred. IE 391,392 

In margin of roll in ſuch ca'e 15 

commonly enterd {iter puten- 
4 


| 70. 
Antiently pardon of 4, felonies | 
diſcharged ſome 7reaſons. 498 


233 
be 


zes allcantur ſine die, Ge. 
II. Page 391, 392 


Parent and Child. 


Command of parent excuſeth not 

child in trealon or felony. 44, 

| | 516 

For homicide in parent PE Ing 

dendo the child, aud è con- 

vero. Vide Homicide, Pur 
der and Panllaughter. 


Park. 


Park or warren muſt be either by 
Charter or preſcription. 491 
Where homicide juſtifiable, or 
not, by ſtatute de malefattori- 
bus an pardas. Vide Homi⸗ 
cide, Murder and Yanſlaugh- 
ter. TD EL 


Parliament. 


War ſucceeds beſt, when concert- 
ed with the parliament. 159 
Caution uſcd in 28 JI. 8. for par- 
don of the attempt to repeal 
25 JI. 8. unncceſſary, for par- 
lament not reſtrained by a pre- 
cedent att. 280 
Vide Impeachment, Treaſon, 


 Peace-Officers. 


than private men. 481 
Law makes every one an officer 
to take a felon flying, or reliſt- 
Ing. | 489 


Conſtable bound to execute his 
warrant, and to purſuc on Ye 


and cry, if he doth not, he is 
| indictable 


— — 


containd in the Two PARTS. 


indictable for a contempt. Page 


8 | 490 
If peace-officers or aſſiſtants kill 


diſpuniſhable, either by com- 
mon law, or ſtatute. 494 70 


Where conſtavle may command 
others to aſliſt him, and if they 
refuſe, they are finable. 495, 
| „ 588 


Ge. ſheriff and his ſubſtitutes 
are the ordinary miniſters in 


Officer not ſuppoſed conuſant of 


Every one within vill to take no- 


contra in the night without a 


Conſtable of a hundred a diſtinct 
officer, introduced by ſtat, of 
l inton, yet a conſervator of the 


5 
Hatch appointed by ſtatute of 
Ilinton, from what time to be 
kept; to be ſet by the conſta- 
ble; negle& thereof puniſhable; 


JI. 96,97 
What the uſe of the watch kept 
by conſtable ex officio ; regu- 
larly conſtable ought to be in 
company with them in their 
walk and watch. II. 97 
What the power of Sach ap- 
pointed by juffices of peace. 


Vol. II. 


rioters reſiſting them, they are 


497 


In courts of yer and terminen, 


execution of criminals. 501 


the law, or to adviſe with coun- 
ſel on all occaſions. 578 


tice of conſtable in the day; 


ſpecial notification. 461 
Stocks the priſon of the conſta- 
ble. 596 


Authority of conſtable, tithing- | 
man, headborough and bur- | 
holder much the ſame. II. 96 | — „ 
A peer in Trelamd tried here by a 


peace. 5 tb. 
The ſeveral kinds of watrchmen. 


of the duty of ſuch watchmen. | 


— 


5 age 97 
Watchman hath a double pro- 
tection: as aſliſtant to conſta- 
ble, when preſent, or in the 
watch, and as a watchman ſet 
by order of law. II. 97, 98 


ſub eo nomine, and therefore 
killing him in execution of his 


He may arreſt night-walkers, and 
commit them till morning, and 
alſo felons and perſons ſuſpect- 
ed of felony. . 15. 

Il here killing them in execution of 


laughter. 


Vide Arreſt per totum, Eſcape, 


Hue and Cry, Juſtice of 
Peace, Reſcue, Riot, 


Peers. 


Middleſex jury for a treaſon 
there. 155 


or being acceſſary thereto, a 
peer tried by his peers, tho in- 
dicted by common grand in- 
queſt. 374, 704 


How /ord high ſteward elected, 


and commillionated for trial of 
peers, and of his office and du- 


| ry. O 
Of the court before /rd High 
ſtervard tor trial of peers. II. 


5 : 7 
That ſubject amply treated of by 


lord Coke. 1. 
Indictment of a pecr good / 
addition. er 


7 J. N 


7 D I 


| Safer way to appoint them by 
order of ſeſſions, or B. R. II. 


Law takes notice of his authority 


office, murder. II. 58 


heir office, murder, &c. Vide 
| Homicid?, Purder and Man⸗ 


In miſpriſion of treaſon or felony, 


„ 
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In trial of peers no challenge al- 
lowd, for they are not only 


trlers "of fact, but in ſome re- 


ſpect judges, He Face 275, 
Peer arraigned on indictment of 
felony before his pcers refuſing 
to plead ſhall have judgment 
of peine fert & dure. II. 319 
Where proceſs of outlawry, or 

cap. pro fine, lies againſt a peer, 
or not. II. 177, 199, 200 


What warrant iſſucd by {rd high | 


Steward. for execution of a pecr. 
| 501. II. 409 


What parts of execution for trea- | 


ſon may be abated by J 
warrant under great or privy 
ſeal, Oc. 370. II. 412 
For the cle 27 of 11 9 
Clergy. 


Peine fozt + dure, Vide ute. 


Petit Larciny, Vide Larciny. 
Perjury. 


If perjury be committed, that is 
within 5 Eig. but indictment 
concludes not contra formam 
flat. yet it is good at common 
law, but not to bring party 

Within the corporal puniſhment 

of the act. 


Petit Creaton. 


To what particulars 25 E. 3. re- 
duces petit treaſon. 377, 378 
One having committed this offenſe 
may be indicted of murder. 
78 

Servant kills maſter on a fudden 
falling out, not petit treaſon, 


but manſlaughter. ib. 


Vide | 


IL 191, 192 


-* 


| If wife or ſervant procure a ſtran- 
ger to kill the husband, or ma- 
lter, procurer only acceſlary to 
murder, and being only ac- 
ceſſary, where the principal is 
only murder, cannot be petit 
treaſon; but if wife and ſer- 
vant conſpire death of husband, 
and ſcrvant effect it in abſence 
of wife, it is petit treaſon in 
ſervant, and ſhe is acceſſary Je- 
fore to it, and ſhall be burnt, 
Page 378, 379, 381, 382 
If wife or ſervant, and a ſtranger 
conſpire to rob husband or ma- 
ſter, and ſervant or wife be 
preſent, and hold candle, while 
husband or maſter is kild, ſtran- 
ger is guilty of murder, and 
wife and ſervant of petit trea- 
fon as principal. 379 
Wife or fervant intending to kill 
a ſtranger by miſtake kills hus- 
band or maſter, petit treaſon. 
15. 
If wife or fine conſpire with a 
ſtranger to kill husband or ma- 
ſter, if he or ſhe be in ſame 
houſe, when fact done, tho 
not in ſame room, he or ſhe is 
principal in petit treaſon; if at- 
tent, he or ſhe only acceſſary 
before to murder. 379, 380 
If wife or ſervant command one 
to beat husband or maſter, and 
he beat him, whereof be dics, 
if wife or ſervant in ſame. 
houſe, petit treaſon in wife or 
ſervant as principal, but murder 
in ſtranger. 380 
What will make a man guilty or 
principal in murder will make 
him ſuch in petit treaſon, 7b. 
Eadem lex for an inferior clergy- 
man in relation to his killing 
his ſuperior. 10. 


Who 


containd 71 the Two Pa Ks. 


Who ſhall be ſaid a ſervant or 


maſter within 25 E. 3. with * 


gard to this offenſe. Page 38 
This aff ſhall not be extended by | 


equity. | 1b. 
Who is a wiſe within it, or not. 
381 


Where it is petit treaſon for a 


clergyman to kill his prelate or 


- metropolitan. | th, 
- Principals in petit treaſon, as well 
before as after. _ 382 


One arraigned of petit treaſon 
ſtanding mute, or challenging 
above thirty- five peremptorily 
ſhall have judgment of peine 
ft & dare. 382. II. 399, 400 

Whether cxcluſion of clergy from 


murder by 1 E. 6. ouſts it alſo | 


in petit treaſon. 340 70 343 


Auterfoits acquit, or attaint of | 
murder, a good bar to indict- 


ment of petit treaſon, and è con- 


eo. „ ., 246, 25 


Vide Clergy, Indiament, Judg⸗ 
ment, Pardon, 


12hyſician, 


Phylician or ſurgeon, tho not li- 


cenſed, gives a potion with a | 


good intent, which kills the pa- 
tent, no homicide. 429, 430 
Phyſicians and ſurgeons ans. to be 


licenſed according to 3 G 14 


H. 8. „ 
In what caſes ſlatute of 34 G 


35 U. S. diſpenſeth with the pe- 
nalties of the former ade. ib. 


Piracy. 
How indictment to be to work a 
corruption of blood. 355 


_—_— 


Common le takes no notice of 
it under name of felony, II. 
Page 18, 370 


felonies 7empore II. 8. extend 
not to piracy. „„ 


Pardon of all felonies reacheth it 

not. 5 379 
Vide Admiralty, Clergy, In. 
| diäment. 


Plague. 


{1 5 now diſcontinued. 432 


If one infected goes abroad w: th 
intent to infect another, Who 
dies of it, whether it be mur- 
der. | 10. 


Pleas, 
ic one indicted of murder obtains 


interfectio, and is afterwards 
arraigned on that indictment, 


not guilty, and as to the felony 
aud interſection. his pardon. 


If found ouilty of murder, he 
ſhall have judgment; if not, his 
_ plea ſhall be allowd. II. 258 
How plca of pardon concludes, 


If « owner of goods ſtolen ſuppoſed 
in indictment be a feme co- 
cert, or appear to have no in- 
tereſt or poſſeſſion in the goods, 
the party ſhall be acquit, but 
may be indicted ge novo for the 
goods of husband, or true pro- 

rictor. 513 


B. as acceſſary befire or after, 


| and both be acquit, yet B. may 


ICT. ncr 


E. 6. G 1 Al. repealing all new 


a pardon of felony, or felnica 


he muſt plead guoad murdrim 


467 


II. 31 


If A. be indicted as s principal, and 


be indicted as principal, and 


_— — 
ä ——— K ͤ—ñ— 


—— 


A TABLE of the Principal Matters 


— 


former acquittal as acceſſary is 
no bar. Page 625. II. 244 
But one indicted as principal and 
acquitted, ſhall not be indicted 
again as acceſſary before; and if 


he be, bis former acquittal is a 
good bar, for it is in ſubſtance 
ſame offenſe, but antient law 
II. 244 
If he be indicted as principal or 
acceſſary before, and acquitted, 


was otherwiſe. 626. 


he may yet be indicted as ac- 


ceſſary after, they being offen- 


ſes of ſeveral natures. 626. 
„„ 3 
If there be an inquiſition of mur- 


der or manſlaughter, and an in- 


dictment for ſame offenſe, and 
party is acquitted on indict- 


ment, tis neceſſary to quaſh in- 
quiſition, or arraign party upon 
it, Who in ſuch cafe may plead | 
forts acquit. 


auterſoits acquit, or not guilty. 


II. 65 


In all caſes of Homicide by neceſ- 
ſity, which are no felony, where 


the matter is ſpecially preſent- | 
ed, as it may, party ſhall be 
preſently diſcharged, without 


being put to plead; but then 


this acquittal by preſentment is 


no final diſcharge, for he may 
be indicted and arraigned again 
afterwards, if matter of former 
indictment falſe; but contra, 
where indictment or coroner's 
inqueſt is of murder or man- 
ſlaughter, and thereon he is ar- 
raigned and tried, and this ſpe- 
cial matter proved in evidence, 


this acquittal is a perpetual bar 
again(t any other indictment for 
ſame death. 491, 492. II. 158, 


| 246, 247, 303z 394 


Same law in caſe of homicide ſe | 


defendends, or per ir fortunium, 
1 


only petit jury ſhall find the 
ſpecial matter, and not acquit 
the party. II. Page 158, 246, 
TT FS... 
Where offenſe made felony, or o- 
therwiſe penal by ſtatute, if by 
proviſo in ſame, or by any ſub- 
ſequent ac, ſome caſes are ex- 
empted out of it, indictment 
need not mention and qualify 
the offenſe, ſo as to exempt it 
out of the proviſo, but party 
ſhall have advantage of it on 
not guilty, and in fame manner 
ſhall have the benefit of ſubſe- 
quent act to excuſe him by 
21 Fac. II. 170, 171 
If year be miſtaken in indictment 
of felony or treaſon, and there- 
fore offender be acquit, it is an 
erronious acquittal, and yet 
ſhall be a good plea of auter- 
11.179 
If one indicted of murder c 
dam ignoti, or aſſault in quen- 
dam ignotum, be acquitted or 
convicted, and afterwards in- 
dicted for atlault or murder of 
ſuch a man by name, he may 
plead former conviction or ac- 
quittal, and aver it to be ſame 
perſon. „„ © 8 
By ſtatute auterfoits acquit of 
principal or acceſſary, or auter- 
foits attaint of principal on in- 
dictment is no bar to an appeal; 
but auterfoits acquit on appeal 
remains a bar to indictment for 
ſame offenſe. II. 220, 250 


Auterfoits acquit of robbery, rape, 
he ſhall be acquit thereon, and | 


Cc. on indictment a good bar 
to appeal of robbery, Gc. II. 
250 

In favour of appeal, if one be in- 
dicted of murder, and plead to 
it, and be convict, and wife en- 
ter appeal for fame death a- 


gainſt 


containd in the Two PARTS. 


gainſt priſoner, pending appeal 


judgment ſhall be reſpited; but 

if wife be nonſuit judgment 
ſhall be enterd on the convic- 
tion. 
If one be both indicted and ap- 


peald before ſame juſtices of 


ſame murder, or other felony, 


and plead, party ſhall be ar- 
raigned on appeal firſt, and not 
on indictment; and if appel- 


lant be nonſuit on his appeal, 


priſoner ſhall be arraigned on 
_ appeal, and proceſs ſhall ceaſe | 
on indictment; and if priſo- 
ner plead, or be acquitted, or 


plead {ing's pardon, and it be 
_ allowd, regularly acquittal, or 


_ pardon and allowance thereof | 


ſhall be enterd on appeal, tho 


it be ſafe to enter it likewiſe on 


indictment; if there be no ce/- 


ſet proceſſus on indictment, and | 
party be outlawd, he hath no 
remedy, but by writ of error | 
on the outlawry, and he may 


aſſign for error his acquittal on 


appeal, and aver it to be ſame 


2221 


% 
a cap. be awarded againſt 


If 


cap. ad audiendam juratam 


mall iſſue, and if brought in, 
plea; 
but if he render himſelf on the 
exigent, and plcad nt guilty, 


he ſhall be tried on his 


and be let to bail till trial, and 
then make default, whereon an 
_ exigent is awarded, and felon 


is brought in on the exigent, 


. whether] he ſhall plead 


e 0h. II. 224, 225 
The ſeveral kinds of pleas on ar- 


raigument. II. 236 
Of pleas declinatory. ib, 


Vol. II. 


II. Page 220 | 


a fe- 
| lon, and he render himſelf, and | 

plead not guilty, and is let to 
bail, and then makes default, a 


— 


In all caſes of miſnomer party 
muſt plead over to felony. II. 
Vage 238, 148, 2555256 
All forcin pleas to be tried by 
jury of county, where party in- 
dicted, except in treaſon. II. 
39 
Regularly in all pleas, whether 
to the writ, or in bar, by mat- 
ter of record, or fact, or both, 
it plea doth not confeſs, as a 
plea of pardon to indictment, or 

of releaſe to an appeal, tho this 
plea be found againſt him by 
iflue tried, or adjudged againſt 
him by the court, yet he ſhall 
not be convicted thereon, but 
plead over to the felony nor 
guilty, as well in inditment as 
appeal. II. 239, 248, 255, 256 
If one be indicted of felony, and 
plead a pardon, as if indi&- 
ment be of murder, and he 
plead a pardon of felonies, or 
the like, he nced not plead o- 
ver to the felony, becauſe it 
ſuits not within his plca, II. 
EE, no ot SS 
Let if pardon on demurrer by 
king's attorney, or on adviſe- 
ment of court, be adjudged in- 
ſufficient, party ſball be tried 
for the felony. II. 256, 257 
The ſeveral kinds of pleas in bar. 
„ II. 240, 241 
Of what kinds of matters plea of 
auterfoits acquit, &c. conſiſts. 

| 2 II. 241 
Counſel ſhall be aſſigned to put 
e fs 
Priſoner muſt ſhew record of his 
acquittal, or vouch it in ſame 
court. , n 
The like of attainder in cafe of 
auterfoits attairnt, II. 241, 

; 242 


R egu- 


7 E 
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Regularly, if a record be pleaded 
in bar, and declared on in fame 
court, other party ſhall not 


plead wul rie record, but have 
oyer of record; and if it be in 
another court, he ſhall plead 
nul tiel record, and day be gi- 


ven to procure record, or cer- 


tificate thereof. II. Page 241, 


242, 243 
drifper may remove tenor of his 
record of acquittal into chan- 
cery by certiorari, and have it 
in potgne, or ſent to the juſtices 
by mittimus ſub pede fagilli. 
IL-242 

If one be awd in B. R. on 
indictment removed or found 
before them, 
formerly acquitted of ſame fe- 
lony, either before juſtices of 


peace, or gaol-delivery, court 


will grant a certiorari to re- 
move the record before them, 
and reſpite his plea, till he can 
remove his acquittal into the 
court, that ſo he may form his 
plea upon it, for record is part 
of his plea. 
Plea muſt ſct forth record in cer- 
_ tain; how it is to conclude. 7b. 
Record muſt be removed by writ, 


for tho Z. R. may take an in- 
dictment, or other record of ju- | 


ſtices of peace proprits mani- 


bus, where it is to be proceed- 
ed on for the king, yet they 


cannot take record of acquittal 


to ſerve priſoner's plea without 


Writ. tb. 


If one pleads auterfoits acquit de 


 meſime felony, and vouch the re- 
cord, court may examine proof, 
that it is ſame felony, and 
thereon allow it, without any 


confeſſion by king's attorney, 


1 


who hath been 


II. 142 


— 


but what the ſafeſt methods. 
II. Page 242, 243 

Plea allowd by teſtimony of ju 
ſtices of peace before whom he 
was acquit. IL 243- 


If priſoner be arraigned before 


juſtices of gaol-delivery in the 
country, and plead auterfoits 
acquit of ſame felony before 
ſame juſtices in that county, or 
other juſtices of fame county 
that were before them, or in 
B. R. how plea to conclude. 


15. 
of what averment matter of fact 
of the plea conſiſts. ib, 


There muſt not only be acquittal 
by verdict, but a judgment 
thereon, quod eat inde ſine die, 
and pleaded alſo. ib. 

Acquittal regularly a warrant for 
entring of judgment at any time 
after. ib. 


One may plead auterfoits acquit 


notwithſtanding variance in the 
times alleged in firſt and ſecond 
indictment, and aver it to be 
ſame felony. „ Ih $44 


1f one be indicted for murder of 


FJ. S. and acquitted, and after 
indicted for murder of 7. N. 
yet he may plead auterfoits ac- 
quit, and aver it to be ſame 
man, G que conus per [un 
rome & autre. II. 244, 245 
Where there is a different vill laid 
in the firſt and ſecond indict- 
ment, he may plead auterfoits 
acquit, and aver it to be ſame 
vill; but contra, where party 


indicted firſt in one county, and 
then in another, but ſaid to be 
otherwiſe in an appeal. II. 245 
It one commit a robbery in one 
county, and Carry the goods 
into another, and is indicted of 
larciny 


containd in the Two PARTS. 


larciny in forein county, and is 


there acquitted of the larciny, 
it is no bar to indictment of 
robbery in proper county, be- 
cauſe another offenſe. II. Page 
245 

Neither is it a bar to indictment 
of larciny in proper county. 76. 
Burglary committed, and goods 
ſtolen, if indicted of larciny 
for goods ſtolen and acquitted, 
yet he may be indicted for bur- 
glary, and é conzerſo. II. 245, 
ES | 246 
One acquitted for ſtealing the 
horſe may be arraigned and 
cConvict for ſtealing the ſaddle, 
tho both done at ſame time. 
3 II. 246 
Acquittal of murder a good plea 
to indictment of mantlaughter, 
or e converſo, ſo acquittal of 


murder a good bar to indict- 
ment of petit treaſon, and & con- 
Seo. n 
It muſt be acquittal on trial ei- 
ther by verdict, or battle. II. 


246, 252 


Party acquitted by miſdirection of | 
judge, may plead it. II. 247 
Special verdict found in felony, 
and court erroniouſly adjudge 


it no felony, as long as that 
judgment remains unreverſt, if 
prifoner be indicted de novo, he 
may plead auterfoirs acquit. 
II. 247, 248 

If judgment reverſt, party may be 
indicted de nouo; but guzre, 
whether in point of the verdict 
party ſhall not be executed. II. 


3 


— 


If at common law one had been in- 
dicted of murder, and arraign- 
ed within the year and acquit- 
ted, tho arraignment ſhould 


— 


not have been, yet it ſtood as 
a good acquittal pleadable to 
another indictment, or appeal. 
„„ II. Page 247, 249 
Anterfoits acquit no plea, where 
indictment inſufficient, or con- 


tains no felony. II. 247, 248 


One muſt be /zzirimo modo gc- 
_ queetatus.  - - II. 248 
If error only in proceſs in appeal, 


or indictment, and yet priſoner | 


appear and plead % gie, 
and be acquit, this acquittal 
pleadable. : "P06 


One attaint on inſufficient indict— 


ment ſhall not be arraigned on 


_ new indictment for fame of- 
tenſe, unleſs former judgment 
-- firſt reverſt. 1b: 
Where a wrong perſon brings an 
appeal, auterfoits acquit is no 
plea, neither is it a bar to the 
king, but he may be indicted 
nient obſtante that acquittal ; 


and if right heir bring a new 


appeal, and be nonſuit, he may 
be arraigned on that appeal at 


king's ſuit, 11.249 
If defendant be acquit on appeal 
of murder, or robbery by ver- 

dict, regularly a good bar to 


indictment. tb. 
Acquittal by battle on an appeal 
no bar to indictment for ſame 
offenſe. TN, ib, 
Indictment and conviction of fe- 


lony without judgment of death, 
or prayer of clergy, no bar of 


a new indictment, nor is auter- 


oits acquit by verdict, unleſs | 


judgment given. II. 248, 251 
Anterfoits conzift and clergy had 
a good bar to indictment or ap- 
peal for {ame crime. II. 220, 


250, 2751 
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"IF TABLE of the 


Princi jpal Matters 


And ſo it is if he pray his clergy, 
and court advile upon it, tho 
clergy not actually allowd. II. 


Page 251, 390 


Anterfoits attaint de meſme fe- 
lony, tho on inſufficient indict- 
ment, was at common law a 
bar to appeals, as well as in- 


dictments of ſame offenſe, and 


ſo remains except in appeals of 
death. II. 25 
If 4. be indifted of piracy, aud 


hath judgment of peine fort CG 
dure, and by a general pardon | 
piracies are excepted, but judg- | 


ment of peine fort & aure is 


pardoned by general words of 


all contempts, u, whether, 
if he may be arraigned for ſame 


piracy, but he may be arraign- 


ed of any other piracy conimit- 
ted before that award. 
| If A. be attaint of treaſon, Oc. b 


_ outlawry, he ſhall not be in- 
dicted or appcald of ſame fe- 
lony till outlawry reverſed. | 

tb. | 


One indicted at common law of 


felony, and having judgment of 


death, yet may vient obtaute 
his attainder, be arraigned for 
treaſon committed before the 
felony, but quære as to treaſon 
committed after it. II. 252 
Where one is appeald of robberics 
committed on divers perſons, 
and they bring ſeveral appeals, 
and he is attaint at ſuit of one, 


yet he ſhall be put to anſwer | 
tb. | 


to appeals of the others. 
If there be an indictment and at- 
tainder at the proſecution of 
one, quere, whether after he 
may not be arraigned on an in- 
dictment at proſecution of an- 
other to have reſtitution on the 
ſtatute. 545. II. 252 
f 1 


| 6 commits Kreul Ries and 


is attaint of one, and ling par- 
dons that attainder and the fe- 
lony for which he was attaint, 
if after indicted or appeald for 
ſame felony, he may plead his 
attainder, and no good replica- 
tion to ay, he was pardoned 
after. II. Page 253 


But yet may be indicted or ap- 


II. yo 5 


peald for the other felonies; 
and if he plead his former at- 
tainder, it may be replied that 
he was pardoncd after, where- 
by he is reſtored to be a per- 
ſon able to anſwer thoſe offen- 

= 70. 
If one attaint commit a felony af- 
ter, and be pardoned the firſt 
felouy and attainder, he ſhall 
be put to anſwer the new fe- 
lony. N 
If one commit ſeveral felonies, 
and be convict of one, but no 
judgment of death, nor clergy 
given him, he may be indicted 
for all the former felonies. II. 
4233 

If one had been convict of = 
one felony, and prayd his cler- 
gy, and read, and had been 
dcliverd to the ordinary, for- 
mcrly he ſhould never have 
becn arraigned for any of the 
former felonies. | . 
For any felony done after con- 
viction, and clergy allowd, he 


may be indicted; but not if he 


ſtand attaint and unpardoned. 
tb. 

Now by ſtatute clergy diſchargeth 
all offenſes precedent within 
clergy, but not ſuch other of- 
fenſes as arc ouſted of it. II. 


254 
13 on arraignment may 


FEM acquittal of principal. 1b. 
Gaoler 


containd in the Iwo PARTS. 


Gaoler arraigned for voluntary | If one by plea confeſs the fact, 
eſcape of a priſoner for felony | he need not anſwer to the fe- 
may plead acquittal of felon of | lony, but he may in that caſe, 

principal felony, and ſo may | if he will, plead over to the fe- 
reſcuer arraigned on indictment Jlony, IL. Page 256 

| for reſcue of a felon. Page If one be indicted or appeald of 

611, 612, II. 254 | felony, and he will demur to 

Felon acquittcd of firſt felony ſhall | the appeal or indictment, and _ 
not be arraigned of breach of | it be adjudged againſt him, he 
priſon, or if indicted of it be- | ſhall be hanged, for it is a con- 

fore acquittal, and then is ac- feſſion of the indictment; he 

Auitted of principal felony, he | may take all exceptions to in- 
may plead it in bar to indict- | dictment or appeal, as might 
ment for breach of priſon. 611, have been taken on demurrer, 
612. II. 224, 254, 255 either before his plea, or in ar- 

He who pleads anterfoits acquit, | reſt of judgment. II. 257 

_ conviet or attaint maſt plead it | In caſe of demurrer no judgment 
ſpecially ſetting forth record. | of peine fort & dure can be 
5 II. 255 ziven. | th. 
He muſt either ſhew record / | Plea to the felony conſiſts of 101 
Pede ſigilli, or have record | guilty, (whereto clerk joins 


removed into court, where it iſſue cal. priſt,) and the putting 
is pleaded, by certiorari, or | himſelf on his country. tb. 

if it be record of fame court, | If either of theſe fail, it is in law 
muſt youch term, year and roll, | ſtanding mute, either in treaſon 
for record is part of his plea. 16. or felony. IL #59 


| He muſt make averments, as caſe In treaſon or felony there can be 
hall require, that he js ſame | no juſtification, as /e defenden- 
perfon, and it ſame offenſe. Il. | , &. tb. 

5 255 | But on mo? guilty he ſhall have 
No iſſue ſhall be taken on plea of | the advantage of all ſuch de- 


mu tiel record, becauſe pleaded | fenſes. . 
in court, but ing s attorney | If dureſs and compulſion from o- 
may have oper of record. ib. | thers, Oc. will excuſe him, 
The averments are iſſuable. 1b. | jury on the general iſſue ought 


If iſſue taken on them, they ſhall | 


to find accordingly, II. 258, 
be tried by jury, that is re- 1 25 


| : Wl | 


IF WR 
turned to try prifoner, by | Where matter appears not to be 10 7 
22 H. 8. os 10. felony, priſoner on not guilty | | 1 
He that pleads theſe pleas, muſt | pleaded may be acquitted. II. jp 
plead over no? guilty to the felo- : 303, 304 Wi (Pi 
ny, for if the pleas be adjudged | Where party is convict thin be- "Why 
againſt him, yet he ſhall be tried | ng burnt in the hand, plea of l 
on ot guilty. 255, 256 auterfoits acquit, and had his 1005 | 
Where one may plead to juriſdic- | c/ergy, as good a plea as be- | dil | 
tion of court without anſwer- | fore 18 Elis. II. 390 Wi, | 
ing to the felony. II. 256 | | 
Vol. II. 7F If | 
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If priſoner plead a pardon, how 


it concludes, and what judg- 


ment enterd. II. Page 391, 392 


What concluſion of plea of auzer- 
fits acquit, or convift, or at- 
taint de meſme felony; molt 

commonly priſoner pleads over 
not guilty. 


How ſuch plea is confeſſed by 
kings attorney, or coroner. 7b. 
If one plead in bar to the indict- 


ment, yet if indictment inſuf- 


| ficient, whether cat fine die 
ſhall be applied to inſufficiency 


of indictment, or plea in bar. 


„ IL 393, 394 
Reaſonable to have the ear ane 

die fpecial in that caſe, and 
V II. 393 


If entry of judgment of acquittal 


be qucd tat inde quietts, pri- 
ſoner cannot be arraigned a- 


gain, tho indictment inſuffici- | 
II. 394, 395 | 


One indicted of murder or man- 
ſlaughter, on t guilty the ſpe- 


_ cial matter is found, or jury ac- | 


quits him, judgment is guod 


eat inde quletus, it is a per- 
petual bar; ſo, if found guil- 


ty /e defendendo, judgment is 


qudd expetlet gratiam regis. | 
„„ 
Tor pleas in abatement. Vide A- 


bütement. | 
Vide Judgments. 


Polygamy. 


1 Jac, Bigamy, or [rather] Po- 

lygamp felony within clergy. 

| 692 

Cafes excepted out of the att. 1b. 

Difference, where firſt wife mar- 

ried bejyoud ſea, 
4 


IL. 238, 248, 255, | 
20856, 392 


and ſecoud 


here, and & converſo. Page 
| | 692, 693 
A feme takes baron in Holland, 
and during his life marries an- 
other there, then true husband 
dies, ſhe (ſecond living) mar- 
ries a third Here, debors the 
aft, 5 693 
But if, living firſt, ſne had mar- 
ried third in England, felony 
within it. i 
Where notice of party's being a- 
live neceſlary, or not. 10. 
What beyond ſeas, and what 
within king's dominions, quoad 
this act. 10. 
Having two wives, one of which 


is divorced a menſd & thoro 


not within it; if divorced cauſe 
ſevitie, whether within it. 
155 694 


Where divorce a vinculo matri- 


monii, either party without 
proviſo in adt may freely mar- 
. 0 „ 
If wife be divorced from the hus- 
band cauſ adulterii vel ſæ- 
tit, vinculum matrimonii not 
diſſolved; but contra, if divor- 
ced caſa conſanguinitatis cel 
præcontractus. 124, 381 


Where divorce d 2i7nculo, and one 


appeals, marriage pending ap- 
peal, dehors the att; contra, if 
ſentence of divorce repcald. 694. 


If either within age of conſent, 


ſecond marriage not within at ; 
but contra, if feme of tevelve, 
and man of fourteen. th. 
Trial directed to be where party 
taken; he may be indicted, 
where ſecond marriage was, tho 
never taken. 694, 695, 705 
Marriage to a former husband, ſe- 
cond being alive, {imply void. 
| 093 
Vide Religion. 


Pope. 
Pꝛamuntre. 


containd in the Two PARTS. 


A 


Pꝛæmunire. 


x Mar. repeals all Premunires 
enacted in or after 1 H. 8. Page 


Voide Religion, 
Pꝛerogative. Vide King. 


' Preſcription, 


themſelves, felons and outlaws 
cannot be claimed by preſcrip- 
tion. . 419 

Preſentment. 


A more comprehenſive term than 
indictment. 


convictions and not traverſable, 


others not ſo, but in nature of | 
informations, and therefore tra- 


verſable. II. 153, 154, 155 


Preſentment of a felo de ſe before | 
| juſtices of peace, or oper and | 
terminer, traverſable by the ex- 


EE II. 154 
Why coroner's inqueſt of a fugam 


fecit is concluſive, and not that 
of grand inqueſt, or petit jury. 2b. | 


If party be prefented to have ſut- 
fer'd an eſcape, becauſe at leaſt 


he is to be fined, he ſhall have | 


his traverſe to it. tb. 
Hut if eſcape be preſented upon a 
vill, it 1s not traverſable, and 
why. 503. II. 154 
Indictment againſt city of Lond 
for an eſcape traverſable. II. 


"54, 155 
A preſentment of a riot, or forci- 


ble detainer by a juſtice, or | 


308 


- 3h 142, 153 
Some preſentments of themſelves 


two juſtices of peace is a con- 
viction by ſtat. II. Page 155 
Preſentment of juſtices of peace of 
default in repairs of an high- 
way, traverſable. . 
Inqueſts muſt be returned to be 
probi & legaler Hhumines de co- 
mitaru pr.edidcto. II. 167 


tor preſentments before coroner. 
| Vide Conner, 


Vide Inqueſt of Office, 


| Paſeſf, Vide Clergy, Felony | 
Why deodands, goods of felons of | 


bp Statute, Religion. 


Peintipal and Acceſſary. 


Who ſhall be ſaid principals in fe- 
lony in the firſt and ſecond de- 

f. BY Rg "$375 O13 
Acceſſaries before and after de- 

ſcribed. 233, 613, 615, 618 


In treaſon no acceſſaries but all 


principals, ſo procurer before, 
or a knowing receiver after; 
but whether a knowing re- 
_ ceiver of a counterfeiter of the 


be a principal in treaſon. 234, 
5 237, 613 
Whether receipt of a felon after 
attainder in ſame county makes 
an acceſſary withorir notice. 
323, 622 


man principal or acceſſary, bare 
concealing, only miſpriſion. 374 
If ſervant or wite be of confede- 
racy to kill the husband or ma- 
ſter, and be in ſame houſe, 
where he is kild, tho not in 
ſame room, they are'principals, 
and guilty of petit treaſon, for 

it is a preſence, and fo in o- 


ther caſes. 379, 439 


There 


great, or privy ſeal, or the coin 


Conſenting to a felony makes a 
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* TABLE of the Principal Matters 


There are ovincipals and ' | 
ries both before and after in pe- | 
3810 


ttt treaſon, dae 
If one take poiſon by perfuation, 
but in abſence of another, and 
die of it, perſuader is principal 
irn mur. 
: Counſelling, commanding, or di- 


recting killing a man, if he that 


counſels, c. be abſent, makes 


him acceſſary before to the mur- 
435 | 


der. 
In caſe of poiſoning, he that coun- 
ſels another to give poifon, if 


he doth it, he, who counſels it, 
if abſent, but acceſlary before. 


435, 615 


He, who lays, or gives poiſon , 


tho abfent when taken, is a 


principal. 


he beat him to death, murder 


in B. and if 4. be preſent, mur- | 
Divers aiming to rob a perfon 


der in him alfo, if abſent, he is 
acceſſary. th. 
If 4. counſels B. to porſon his 
wife, B. obtains poiſon from 4 


and gives it his wife, who 1g- | 


norantly gives it to a child, this 


is murder in B. but 4. who : 


was abſent is not acceſſary to 
the murder, becauſe the com- 


mand ſhall be conſtrued ſtrict- 


_Iy. 436 


If J. counſel B. to beat C. with a | 


ſmall wand, if B. beat him to 
death with a great club, A. is 
not acceſſary. tb, 
If 4. counſel 7. to kill C. and be- 
fore the fact done countermands 
it, if B. does it afterwards, it 
is murder in B. but 4. not ac- 
ceſſary. 436, 452 


In manſlaughter there can be no | 


acceſſaries before, nor in homi- 


Cide ſe defendendo. 


I 


431 


35, 615 | 
If A. command 2. to ben C. and 


437, 430 


If 4. be indicted of murder, ad 
B. as acceſſary before by pro- 
curement, and A. be found guil- 
ty only 'of manſlaughter, B. 
fhall be difcharged. Page 437, 
50 
All preſent and aſſiſting to mir. 
der, principals. . 
In bur. zlary or robbery, thoſe who 
watch at lane's end, &c. tho 
not actually preſent, burglars, 


or robbers. 43957 5345 537 


555,563 
Otherwiſe on 39 Eliz. that aft 


binds up excluſion of clergy to 
ſtealing in the houfe. 537 
Perſons ready to aid, tho but 
lookers on, principals. . 
Divers come with one aſſent to do 
miſchief, as to kill, rob, beat, 
c. and in execution thereof 
one commits murder, all drin- 


eipals. 440, 441 


charge him with felony, one 
robs him, robbery in all; but 
without ſuch ine, reſt not 
guilty. „„ 
If A. comes in company with B. 
to beat C. and B. beat him fo 
that he dies, A. is principal. 10. 
Several rioters in a houſe, ſome 
iſſue out and murder one within 
view, who came to conſtable's 
affiſtance, all within the houſe, 
who abetted the allault, princi- 


pals. 463 


1 Fac. ouſts none of clergy but 


him who ſtabs, not even per- 
ſons preſent and aſſiſting. 458 
Where principal agent ſhall be ex- 
cuſed from felony, and princi- 
pal in ſecond degree be guilty. 
514 

All that come in company to rob, 
principals, tho one only do it. 


533 
Where 


a 


containd in the Iwo PARTS. 


L 


Where one may be principal in 
robbery, tho neither actually 
preſent at tlie aſſault, nor rob- 


bery, nor aſſenting thereto. Pave 


"534 537,538 
In afts making felony acceſſaries 


614,, 615, 632, 644, 704 
Whether act making offenſe fe- 
lony in offenders, their counſel- 
lors, procurers and abettors, 
and being ſilent as to acceſla- 
ries after, extends not to acceſ- 
P. 704 
In treaſon, whether principal in 


firſt degree (hall be tried before | 


thoſe in ſecond degree. 125 
II. 22 
In caſes criminal, not capital, no 
acceſlarics, 530, 613, 616, 
| 618 
Acceſſaries after to crimes not ca- 
pital by receiving offenders æan- 
not be in law under any penal- 
ties as acceſſaries, unleſs the 


acts inducing the penalties ex- 


tend to receivers, or comfort- 
ers, as ſome do. G1 
Maintainers in certain a denote 


maintainers of oftenſe, and not | 


parties. | tb. 
Where an a7 makes a felony, it 
incidently makes ſuch 8 
ries, as would be acceſſaries be- 
fore or After to a felony at 
common law, but the ſpetial 
penning ſometimes varies the 


ae. 6135 614; 615, 632 
But if the act expreſs acccllarics 
before and not after, there can 
be no accellarics after „ 
Acceſſaries after an offenſe of a 


lower degree than acceſſaries 
before. 614, 615 


Proctrers, counſellors and abet- | 


tors import accellaries before. 


| 614 
Vol. II. 


ah 


Receivers or comforters acceſſa- 


ries after, Page 614 
In offenſes unpremeditated no ac- 
ceſſaries before; as per infortu- 
nin, Oc. c 6153 616 


Words of bare permiſſion make 
before and after implied. 613, | 


not an acceſſary. 616 
All preſent; when poiſon infuſed, 


principals; but hiring another 


to do it, without being preſent, 
makes him only acceſlary. 76. 
Buying materials of poiſon makes 


party only acceſſary. ib. 
Where the execution varics from 


the command in perſon ſlain, or 
in nature of offenſe, commander 
is not acceſſary; contra, where 
ollenſe i is only varied in degree. 


| 6 + & 
4 gets B. with child, and before 


the birth counſels 7. to Kill it, 


child is born, B. murders it, 
A. acceſſary. 0 


Where the inſtrument, as a mad- 


man, or wild beaſt cannot be 


a principal, party, tho abſent, 1s 
principal. 5 
3 | 4. commands B. to kill C. and 


before the fact repents and coun- 
termands it, yet . kills him, 
A. not acceſſary ; contra, if he 
had not countermanded it. 618 
A. knows that B. hath committed 


a felony, but conceals it, net 


felony, but miſpriſion. ib. 
A. fees B. commit a felony, but 
conlents not, nor takes care to 
apprehend him, not acceſſary, 
but finablee. tb. 
A. knowingly ſuffers a felon in his 
houſe to eſcape before arreſt, 
not acceſſary; but contra, if 
_ corrupted by money. 619 
So if he ſhut fore-door, and de- 
ceive purſuers, this being an 
ar, and not bare omiſſion, he 
is acceſſary. ih, 
70 A. hath 
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A. hath via 200ds ſtolen by B. if | No acceſlary in receipt of a felon, 
Als. receives his goods ys 


any contract to favour him, 


is lawful; but otherwiſe def. b 


bote, but yet A. not acceſſary. 


Page 619 
Where reccipt of ſtolen goods be- 


fore 3 & 4 M. & M. &c:] 


made an acceſſary, or not. 619, 
620. II. 150 
Relleving a traitor or felon in 


priſon or baild out makes not 
an acceſſary. 620, 621 
Conveying inſtruments to a felon 


to break priſon, or bribing 
gaoler to ſufter an eſcape makes 


an acceſſarv. 621 
Writing in fayour of a felon for 


his deliverance, or inſtructing | 
him to read to fave him by his 2 


clergy makes not party an ac- 
cellary.. . tb. 


I 4. be committed for felony, | 


and B. an attorney adviſe the 
friends of A. to write to the 
witneſſes not to appear againſt 


him, who writes accordingly, | 


this e neither B. nor the 


friends acceſſary, but puniſh- 
able, and how. tb. 


A husband receiving the wife may 
be an acceſlary, but not wife for 
receiving the husband. th. 


If the wife alone, without his pri- 


Vity, reccive a felon, ſhe only 


acceſſary. | 555 


If they jointly receive a felon, it 
is only the act of the husband. 
tb. 

Acceſſary cannot be, unleſs felony 
committed; 4. wounds . dan- 
geroully, C. receives A. then 


dies, C. not acceſſary. 622 
One may be accellary to an ac- 


ceſſary by receiving him, know- 
ing him to be an acce llary to 
fclony. | . 


4 


without knowing that the party 

hath committed a felony. Page 
G22 

Acceſſary may be indicted with 
principal, or ſeverally. 623. 
11.223 

An acceſlary before or after in an- 
other county, than where prin- 

cipal felony committed, diſpu- 
niſhable at common law. 4b. 


By 2 & 3 E. 6. acceſſary indict- 


able in county, where acceſ- 
ſary, and to be tried there; this 
att gives no power to juſtices 
of peace. 623. IL 44 
Juſtices before whom forein ac- 
ceſſary is, ſhall write to thoſe 
before whom principal is attaint, 
for record of attainder, and 
how the writ is to be. 623 
Proceſs of outlawry muſt ſtay a- 
gainſt acceſlary, till principal 
attaint. 623. II. 200 


Acceſſary ſhall not anſwer till 


principal be tried, but other- 
wiſe, if he will wave benefit 
of the law. 623. II. 200 


But if he wave it, neceſſary to re- 


ſpite judgment till principal be 
convict and attaint, for if prin- 
cipal be after acquit, conviction 
of acceſſary annulled ; but if ac- 
quit of the acceſſary, acquittal 
good. e 444 
If he be indicted as acceſſary to 
three, he ſhall not be arraign- 
ed till all the principals be at- 
taint or outlawd ; but if he be 
indicted as acceſlary to one of 
them only, if that one be at- 
taint, tho the others be not, he 
ſhall be arraigned. 624. II. 
200, 201 

But the court may, if he be in- 
dicted as acceſlary to three, ar- 
raign him only as acceſlary to 
tlic 


containd in the Two PARTS. 


the party attaint, and if acquit of 
that, he may be arraigned de 
noh as acceſſary to the other 


two. Page 624. II. 200, 201 | 


Beſt to reſpite arraignment of ac- 
ceſſary till all principals appear, 
or be outlawd. tb. 


If principal and acceſſary appear, | 
and plead together, they may | 


be tried by ſame inqueſt ; but 


principal muſt be firſt convict 
and attaint, and how jury to 


be charged. 624. II. 223 


If principal plead in bar, or a- 
batement, acceſſary not to an- 
ſwer till plea determined, if 
plea maintained, acceſlary dif | 
charged, if over-ruled, principal | 


' ſhall plcad over to felony, and 


may be acquitted. 624. Il. 


223 


If A. be attaint of murder on an | 
appeal, and then H. is indicted 
of murder as principal, and B. 


as acccſlary, principal pleads 


former attainder, B. ſhall not 


be put to anſwer as acceſſary, 


becauſe he is not attaint upon 


ſame ſuit; and ſo it is, if attain- 


der of A. were firſt on the ap- 
peal. oo WAY 1 


If principal was acquit, or con- 
_ vict,, and had his clergy, a par- 


don, Gc. acceſſary thould not 


{before 1 Aun] have been ar- 
raigned; contra, if after attain- 
der. 598, 625 
If principal be erroniouſly attaint, 

acceilary ſhall be arraigned, but 
principal reverſing his attainder 

reverſeth alſo attainder of ac- 
Ni 625 
One acquit as principal cannot be 
indicted as acceſſary Hoe, but 
acquit as acceſlary befure or af- 
er may be arraigned as prin- 
cipal. 25, 626. II. 144 


But one acquit as principal or ac- 
_ ceflary before may be indicted as 
accellary after. Page 626. 
„„ 

Acccſlary to crimes within 28 JI. 8. 
of trial of treaſons, &c. upon 
the high ſea, not puniſhable 
thereby, but by the marine 


law. II. 1/18 


Principal in murder in ſecond de- 


=. 4035, 423 


_ hath been arraigned and put to 
plead, but proceſs againſt in- 
queſt and trial ceaſcth, till 


principal come in, or be attaint 
by outlawry. 1.224 
Acceſſary may pray proceſs a- 
gainſt principal, and therefore, 
it acceſſary acquitted before 
principal tried, it is a good ac- 
quittal; and if convict, a good 
conviction; but no judgment 


ſhall be given on conviction till 
principal trie. b. 


If A. be arreſted, or in priſon for 


felony, and B. reſcue him, or 
the gaoler ſuffer a voluntary e- 
ſcape, tho they may be pre- 


ſently indicted, yct they ſhall 


not be arraigned till A. be con- 
vict, or attaint by judgment, or 
outlawd; for if A. be acquitted 
on the indictment, the reſcuer, 
or gaoler ſhall be diſcharged. 
2377 138, 191, 98. II. 224 


Ho far a wife may be acceſſary 


70 her husband Fg; treaſon, O fe- 
lony. Vide Coverture. 


ÞPzifon. Vide arreg, Breach of 


Paiſon, Commitment, E- 
ſcape, Gaol, &c. 


Puvilege, 


greec may be arraigned and tri- 
ed before principal in firſt de- 


Lately acceſſary, it he appear, 


Wh. 


| 


en, 


| 
| 


; | 
1. 
10 


bi 


| 


t 


a 
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Principal Matters 


Paivilege, Vide Habeas Cos⸗ 


pus. 


Pꝛotedendo. Vide Certiozari. | 


Pꝛoceſs. 

Regularly no proceſs iſſues in 
king's name to take a felon, un- 
leſs on indictment, or matter 
of record in court. Page 575, 

2 5 576. II. 113 


Of the writ de ſecuritate pacis. 


Jl, 52 


In all caſes king's writs directed to 


ſheriff, which he executes per 
th -.. - | „ 


Sheriffs or bailiffs may require any 
one to aſſiſt in the execution. 7b. 


ral number remains, a return 


by the coroners is good; but if 


only one ſurvivor, he cannot 


other made. II. 56 


But if two coroners in a county, 
or more, one may exccute the 


writ, as in caſe of an exigent, 


but return muſt be in name of | 
 Coronatores. - tb. | 
Coroner on appeal in his county 


may iſſue proceſs to take ap- 
pellee. | II. 68 


But if only coroner of a franchiſe, 


whether he may make precept 
to ſheriff to attach him. 7b. 


He cannot make precept to bailiff 


of a franchiſe, becauſe bailiff of 
a franchiſe cannot execute pro- 
ceſs within it but by ſheriff's 
mandate. 3 
Proceſs after indictment iſſued 
from a ſeſſions of the peace is 
always in Js name. II. 113 
I 


——O— —.' 


On indictment or information pre- 
ferd on a penal law, capias not 
firſt proceſs, but oe fac. and 
diſtringas, and in caſes of in- 
formation no proceſs of out- 


lawry at all till 21 Zac. II. 


Page 113 
Super ſedeus on a prohibition i!- 


| ſues from chance y in vacation, 


from B. R. in term. II. 147 
Of the writ de odio & arid; its 


different names, II. 148 
Why diſuſed. „ 
Party to be baild by twelve per- 

ſons. 3 tb. 


Tho indictments be not diſconti- 
ſe, or by his warrant to his bai- | 


nued by demiſe of the &ng; in 
ſome caſes proceſs are. II. 
1809, 209 


In indiaments of treſpaſs ↄenire 
If above two coroners in a county, | 
and a writ is directed coronato- | 

ribus, tho one dies, whilſt plu- 


fac. firſt proceſs, and when 2 
eſt inventus is returned, cap. 
and exigent, II. 194 


All proceſs on an indictment, and 


generally all proceſs for the 


ot | Ling are with a now omittas, 
exccute and return it till an- | 


"O06 e e 1h.224 
By virtue thereof ſheriff may en- 
ter into any liberty to execute 
the ſame. n 
If party be in his own houſe, or 
in the houſe of another, and 
doors be ſhut, and ſheriff ha- 
ving given notice of his proceſs 
demand admittance, and the 
doors be not opend, he may 
break open the doors, and cn- 
ter to take the offender. 70. 
For jury-proceſs. Vide Trial. 
For proceſs in outlazyry. Vide 
Dutlaw2y, | 
For warrants. Vide Arreſt, 
Juſtices of Peace. 
Vide Certiozari, Habeas Coz⸗ 
pus. W 


Pꝛopertp. 


containd in the Two PARTS. 


Maoperty. 


One hath a property ratione loci, 


pPrivilegii & impotentiæ, in 
young beaſts and birds fer na- 


ture in his park. Page 511 


A lodger hath a ſpecial property 


in his chamber. 554 
Artificial acceſſions by adjunction, 


commixtion and ſpecification. 
3 13 
Vide Burglary, Indidment, 
| Larciny, &c. 


Jurveyo2s, Vide Felony by 


Statute. 


Queen. 


A queen regent, who is mar- | 


ried, holds her ſovereignty 


as intirely, as if ſhe were ! 
15 1 


Who ſhall be ſaid a queen Within 


25 E. 3. de proditionibus. Vide 
Treaſon, — 
Vape. 

5 Elony at common law, then 

3 by ſtatute made a miſde- 
meanor, and by 13 E. 1. felony 


- mann: 627, 632 
How anticntly puniſhed , but it 
was in the woman's power to 
fave raviſher by marriage. 627 


Not inquirable in a Leet or Turn. 


627, 632, II. 69 


Rape defined. 5.628 
Carnal knowledge of a girl under 
ten, felony without clergy by 

18 Elis. 7 
If above ten, and under twelve 
 (deins age of content to mar- 
Vol. II. 


ole. 


riage) tho ſhe conſent, it is a 
rape. Page 631 
Debet eſſe penetFatio, as well as 


emiſſio. 628 
Leaſt penetration abſque emi ſſione 
makes it a rape. th. 
An aider a raviſher. ib. 


Keeping a woman as concubine 


before the rape, antiently a 


good exception, and now may 
be evidence of aſſent. = 


Husband cannot commit it on his 


wife. | | 629 


But aiding ancther to commit it 


upon her, indictable as a rape, 
tho wife cannot have appeal of 
it againſt her husband. 70. 


| Wife in ſuch a caſe may be a wit- 


neſs againſt her husband. 7b. 


| Infant under fourteen preſumed 717- 
capavx, tho he may be princi- 
pal in aiding, G o. 630 


Conſent on menace of death ex- 
Cuſeth not. . 


Mulier vi oppreſſa concipere po- 


8 3 tb. 
Subſequent conſent not extorted 
creates a bar of her appeal, but 


| raviſher inditable, 632 
| In ſuch caſe who ſhall have the 
ie. oh, 613: 


W hat forfeitures the ravither and 


raviſhed aſſenting incur by ſta- 


There may be acceſſaries before 


)) 


Freſh diſcovery and purſuit neceſ- 
ſary on part of raviſhed. 632, 


033 


| Year and day not allowed for 


bringing appeal, but it is in diſ- 


cretion of court. 633 
Principals ouſted of clergy, but 
not acceſſaries before, or after. 


tb. 
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What neceſſary concurring evi- 
dence to confirm that of the ra- 


viſhed. Page 633, 634, 635 


Where an infant raviſned thall be | 


heard without oath. 634, 635 
| Accufation of a rape eaſily made, 
hard to be proved, and harder 


to be defended by the accuſed, | 


tho never ſo innocent, and 
many inſtances thereof. 635, 
636. 


the narrow ſeas, invading king's 


ſhips in the ſame, erging war. 
en ſor realm within 35 & 3+ 


154 
1 elaud, tho part of Jominions of 


this crown, yet no part of the | 
realm of England, nor = 
quatuor Maria. 


The like [formerly] of 3 


even while it was under the 
power of the crown of Eng- 


laud, as in ſometimes of E. 1. 
and E.; 10. 


Iſles of Was Zerſey, Guernſey, 


c. tho parcel of dominions of 


this crown, for what purpoſe | 
they are not within the realm. 
156 

For trial of forein treaſons, | 


of an efenſe made felony by fa- 
tute, conſiſting partly in the | 


* partly out. Vide Coun- 


WW. 252 ſhall be laid beyond ſeas, 
and what within king's do- 
minions with reſpect to 1 Jac. 
of bigamy. rs Polygamy. 


4 


II. Ie 1. 


Realm of Enoland comprehends 


£ 
| 


1 Receiver. 


Whether receipt of a felon after 
attainder in ſame county, makes 
an acceſſary ſans notice. Page 

323, 622 

Vide Fozcible Marriage, Pzin⸗ 

cipal and Acceſſarp, &c. | 


Recogniſance. Vide Bail, Tu⸗ 5 
ſtice ot᷑ Peate. OTH 


Recomd. 


A judge fined for rafi ing a W 5 
646 
On Meſim. 1. an attorney Shes 
ſoned for a year and a day, and 
_ baniſhed the court of C. B. for 
 embezzling part of a record. 
5 „ 
If a clerk bad made a miſentry of 
record, the judge of the court, 
might ore tenus have rectified it, 
tho ſometime after. ib. 
A judge of record is quaſi a living 
record, and controls the entry 
of the clerk. tb. 
King's title being of record muſt | 
be avoided by record. II. 205 
Judgment of record to be avoided 
by record. II. 207 
Acquittal generally a warrant for 
entry of the judgment at any 
time after. II. 243 


| By 8 H. 6. ſtealing, cal rying away, 


or avoiding records, felony, 
clergy allowd. 645, 646, 653 


ries before. 


645, 646 
Expoſition on this ac. 


645 70 
653 


Punihment 


Felony in principals and acceſſa- 


containd i 171 the Two Pa RT 8. 


Pinien of i this ine before 
the ac. Page 646 t0 649 
If judgment thereby be reverſible, 
tho not reverſed, it is within 


the aff. 688 
What records are within it. 649, 
650 


No difference, whether judgment 
be in a criminal, or e caſe, 


or whether reverſible by error | 


or plea, *** 650 


If it be in affirmance of judgment, | 
puniſhable as a miſdemeanor, | | 
but not felony. 650, 651 


But if 4. be ſued by original to 


exigent and outlawd, and after- | 


wards exigent is made B. by 
one man, and original the ſame 
* another, felony i in him, who 
raſed original, and in him alſo 
Who raſed exigent, 551 
If this offenſe ariſe in two coun- 
ties, diſpuniſhable as felony, 


but puniſhable as miſpriſion in 
either, 651, 652, 653 
Juſtices of either bench enabled to 
hear and determine it, and 


C. B. has conuſance, tho of- 
fenſe in record of B. R. 651 


Trial to be by party-j jury of clerks 


and others. : 1b. 


C. B. may take indiftments there- | 


- 1 


Indietment may be taken by clerks 
alone, or foreigners alone, or 
both; but trial to be by party- 


jury only. 1b. 
In what county to be tried. 652 
Where by ſpecial commiſſion. 76. 
Where indictment removeable in 
N. 1b. 
If offenſe committed in London, 

mayor not to be named in com- 
miſſion. tb. 
1 Jac. acknowledging fine, reco- 


rery, deed inrolled, ſtatute or | 


recognizance, bail. or. judgment 


„* 


in name of another not privy to 
ſame, felony, clergy ouſted, but 
no corruption of blood, or loſs 
of dower. Page 696 
Bail taken, but not filed, not 
within this act, {bur ſince made 


felony ]. 696 
| How record of acquittal or cou- 


eiction ſhall be pleaded, fhezn 


forth, or certified upon plea of 


auterfoits acquit, &c. and zwhere 

nul tiel record pleadable, or 
716: Vide Plea. 

Vide Amendment, Chancery, 
Certiozari. ; 


Recuſant. Vide Religion, 
Relation. Vide Fela ve ſe, 
Forfeiture, &c. 

: Religion. 

Hereſy in common ſpeech com- 
prehended apoſtacy, witchcraft, 


and formal bereſy. 383 
Apoſtacy — tb. 


What the puniſhment of it by the 


old laws here, and by the im- 


perial laws. 3 


Soliciting others to apoſtacy moſt 
penal. 10. 
Wuchcraft antiently puniſhed by 
writ de heretic) combur endo. 


Hereſy variouſly defined, 383, 
8 

The definition of the papal 1 
niſts makes the ſmalleſt devia- 
tion from them Hereſy. ib. 
Who the judge of Hereſy accord- 
ing to the common and impe- 
rial law. 385 385 
The ſolemnity that accompanied 
the degradation of one in or- 
ders. 384, 385, 389 
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f tors thereunto deputed by 


the pope, or ordinary. Page 


384,385 

Heretics diſtinguiſhed into ſeve- 
ral ranks. „ 
A ſimple heretic defined. tb. 
Diimitled on abjuring ſpecially the | 


particular opinion, or gene- 


m_y all heretical opinions. 70. 
The latter abjuration required of 
thoſe, that were graciter ſu- 


ſpect . 385, 386 


Who ſhall be ſaid Hreticus con- 


FUMAX. 386 
Who a relapſed zer etic. ib. 


If after conviction heretic abjured 


his opinion, his lite was ſaved; 
but if he relapſed after abj ra- 
tion, then deliverd over to ſe- 


cular power; no ſuſpenſion of 


ſentence. 386, 387 


By civil and canon law convicting 


and ſentencing heretics were 


left to the eccleſiaſtical judge, 


without which civil juriſdiction 
could not puniſh. 387 


Several penalties conſequential on 


ſentence of Ber. ij. 


Whence burning all heretics in- 


diſtinctly, if pertinacious or re- 


lapſed, took its riſe. 388 
Penalties by canon law go no fur— 


ther than eccleſiaſtical cenſures, 
and what theſe are. tb. 


| Secular power made the miniſter 


in execution of heretics. 389 
Princes were not ſufterd to ſhew 
any curteſy to heretics. 7b. 


When ſentence given by the ordi- 
nary, he was deliverd over to | 
the lay-officer, and then a man- 


date tied from chief magiſtrate 
to execute offender. 7b. 
Reflections on the miſcrable ſer- 
vitude of chriſtians under the 


papal hierarchy. 389, 390 


4 


It ſet firſt boundary to hereſy. 


How the law and uſage obtained 
here touching heretics before 
R. 2. Page 390 10 396 

Fitzherbert miſtaken in ſaying 
that the writ de Hæretico com- 
burendo iſlued only in caſe of a 
relapſe. 394 

Death rarely inflited on heretics 
before R. 2. „ 

Quo jure goods forfeit for hereſy 
before 2 H. 5. | tb. 


Of hereſy in the times of R. 2. 


H. 4. H. 5. and ſo to 25 H. 8. 

| 395 70 402 

The power of the dioceſan touch- 
ing hereſy by 2 H. 4. and an 
expolition thereon. 395 70 400, 


409, 410 


Temporal judge might incidently 


have taken notice, whether a 
tenet was hereſy or not, and 
tho dioceſan had fo certified, 
temporal judge might have de- 
liverd party impriſond on Ha- 
eds corpus, and falſe impri- 
ſonment lay againſt party de- 
taining him. 400, 407, 408 
Expoſition on 2 1. 7, againſt He- 
retics and Lillards, 401 
What the method of proceeding, 
and how the law touching he- 
retics and their puniſhment 
ſtood from 25 JI. 8. until firſt 
of Eliz. and from that time to 
the time the author wrote. 401 
70 411 
1Eliz. deff nes hereſy. 408, 409 
Expoſition on that at. 404 1 
411 


406 

Significavit of conviction ought 
to have contained (even at 
common law) the particular 
hereſy, without it no writ de 
heretico comburendo ought to 
haue iſſued. 407, 408 
Whether 


— 


containd it the Iwo Pa RT S. 


W hether conviction of heretics 
was practiſed in queen Elisa- 
beth's time. Page 405 

9 7c. two men convict of Aria- 

_ niſm before the dioceſan burnt 
by writ de heretico comburendo. 


| 405 
[This . writ is taten away by 


29 Car. 2. hereſy bow puniſh- 
able at this lime, vide in no- 


"3 410 
Great privileges granted to the 


clergy by antient kings and 


ſtates. II. 323, 324 
In ſome kingdoms double ſupreme 


power; regnum eccleſiaſticum 


& feculare; former only de- 


pendent on the pope, the latter | 
ſubordinate to the former, ſo. 
reanuum ſub grazviort regno. II. 


EL — 3 
The original of ſanctuary, and o- 


riginal and progreſs of privile- | 
gium ciericale. II. 323 t0 330 
The clergy claimed their privi- 
leges jure divino. II. 323,324 


Sanctuary ouſted by ſtatute. 605 
Supremacy of king in matters ec- 
cleſiaſtical, a moſt unqueſtion- 
able right of the erown. 75 


Of the papal incroachments there- | 


on, and alto on his ſovereignty 
in matters civil under prctence 


of in ordine ad ſpiritualia. 76 


Bringing in pope's bulls againſt 


common law, and Deen 


anticntly puniſhed. as treaſon. 


643 
Felony by 13 R. 2. tb. 


By 13 Elis. the offenſe as ell in 


the bringer in of theſe bulls, 


&c. a executors thereof, trea- 


laymen. tb. 


By 35 Hlig. penalty of difſuading 
from church, holding of con- 
centicles. 688, 689, 690 

Vol. II. 


— 


Nn = conformity ewithin three 


months after conciction, party 
ſhall abjure the realm. Pave 


688, 689, 60 
Nr departiy „ Or returning, le- 
lony without clergy, 2b. 
Submitting diſcharged of the pe- 
nalty of this aft, 10. 
Relapſing loſeth benefit of the ſub- 
million. 1. 
Penalty for retaining or relleci us 
recuſant after notice. ib. 
Expoſition on this att. tb. 


Circumſtances neceſlary to be al- 


leged and proved. ib; 
By 35 Eliz. popifh recufant ef- 


ſing to abyure, or after ali. 
tion to depart, felony without 


clergy. „ 690 
Not to remove five miles from 
Lonaon. ib, 


By 1 Elis. againſt maintaining auy 


forein eccleſiaftical authority 
within theſe realms, firſt offenſe, 


| forfeiture of goods, Ge. ſecond 


incurs penalty of proemunire, 
third treaſon, 329, 339 


Expoſition on this a. 330 
By 5 Eliz. maintaining the au- 


thority of the pope made a 2 4 


- munire the firſt time. 330 
So refufing to take the oath of 127 
premacy. 331 
Second offenſe in both caſes, trea- 

ſon: th. 
Expoſition on this aft. 331, 332 
By 23 Eliz. reconciling or being 
reconciled to the popiſh religion, 
where made treaſon ; how in- 


larged by 3 7ac. 3335337338 
Expoſition on both theſe ac. 75. 
What the religion eſtabliſhed 
fon as well in eccleſiaſties as 


within 23 E iS. 252 
Aiders and maintoiners of gen- 

ders within 23 Eig. and con- 
ceœalers ot ſuch oflenſes, how 
puniſhed, ib, 
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By 27 Eli. where a ſubject, not 
being a jeſuit, educated in a | 


' Receiving of ſuch popiſh prieſt. 


Sending relief to a ſeminary, a 
Premuntre.. 336 | 


Juſtice of peace, to whom diſco- 


Nepꝛieve. Vide Execution and 
| Repzieve. =» | - 
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forein ſeminary, and not return- 
ing after proclamation, or a 


popiſh 6510 coming iuto the 


all be guilty of treaſon. 
Page 335 


realm 


knowingly, felony ſans clergy. 
336, 615, 688 


Concealers of ſuch prieſts, how 
puniſhed. 337 


very made, not informing one 
of the privy council, Oc. ſhall 


forfeit 200 marks. 10. 


25 Eliz. a ſaſpected jeſuit or 
prieſt refuſing to anſwer di- 
rectiy to be impriſond, till he 
| ſhall make direct anſwer. 1h. 


Vide Clergy, Milpꝛiſion. 


Reſcue. 


Reſcue of one taken on general | 
If priſoner under cuſtody be reſ- 


warrant to anſwer what ſhall 
be objected, no cauſe being ex- 
preſt, not felony. 578, 609 
He, who reſcues a felon, may be 
indicted, but ſhall not be ar- 


raigned till principal be con- 


vict, or attaint. 598, 607. 
3 II. 254 
Reſcuer is guaſe acceſſary, if 

principal be convict and not at- 


taint, but hath his clergy, or | 


be acquitted, reſcuer ſhall not 
be put to anſwer the reſcue, | 


If principal be found ot gizzy, or 
guilty of a crime not capital, 
reſcuer ought to be diſcharged. 
but he may be tined for the 
reſcue. Page 599. II. 254 

Tho priſoner indicted of ſeverai 
felonies, yet the reſcue makes 

but one. 1 599 

A man arreſted on π¹.i, procets 

in carrying to gaol is reſcued, 

the return of the reſcue excu- 
ſeth the ſheriff; contra of an 
execution, 601, 602 
If a felon be attaint and carried 
to execution, and be reſcued 
from the ſheriff, ſheriff is pu- 
niſhable, becauſe he ſhould 
have taken ſufficient power with 
him. . 602 

Hindrance of arreſt of felon, miſ- 
demeanor, but no felony. 606 

Where arreſt of a felon lawful, 

reſcue of him, felony. tb. 


If in cuſtody of a private man, 


notice that he is arreſted for fe- 
lony neceſſary to make it fe- 
lony; contra, if in cuſtody of 
an officer. 1 


| Return of reſcue of a felon a- 
gainſt 4. by ſheriff not ſuffici- 


ent to put him to anſwer to it 
without indictment. ib. 


cued, or prifon broke by ſtran- 
gers without his procurement, 
no felony jn the priſoner, bur 
felony in the ſtrangers as a reſ- 
cue; but if by his procurement, 
felony in him as a breach of 
priſon, 1b. 
If party reſcued be impriſond for 
| felony, and be reſcued before 
indictment, what indictment 
muſt ſurmiſe; but if party be 
indicted and taken by a cap. 
and reſcued, then there need 


but be diſcharged. II. 254 


I 


only a recital that he was in- 
| dicted 


1 


containd in the Two PARTS. 


dicted prout, and taken and re- 
ſcued. Page 607 
Vide Breach of Pꝛiſon, Eſcape, 
5 Treaſon. 


Reſtitution, 


the ſeveral means of reſtitution 1 


of goods to party, from whom 


_ ſtolen. Ei 538 
On appeal of robbery, Oc. and 


conviction thereon, goods con- 
tained in appeal were to be re- 

| ſtored to appellant. 538, 539 
If he omit any in his appeal, they 
are conhſcate, 538, 545 


If party brings appeal of robbery, 


c. and it appears appellce 


came to the goods by bailment, | 
c. without felony, plaintiff | 


forfeits his goods to the Ring 


for his falſe appeal. 539 


Where one ſteals goods of divers 


men ſeverally, and one of them 


_ convicts offender on his appeal, 
before judgment reſt may pur- 
ſue their appeals. 7b. 


If judgment be given againſt 4. on | 


the appeal of 2. yet if ap- 


peal of C. were begun before 


the attainder, A. ſhall be ar- 


raigned on appeal of C. be- 
cauſe he is to have reſtitution of | 
his goods thereby; ſecond trial | 
at ſuit of C. only in nature of 


an inqueſt of office to intitle 


him to reſtitution; whether the | 


attainder be a bar to . 279. 
But if C. doth not commence his 
appeal before A. is attaint, A. 
ſhall not be arraigned thereon ; 
but if afterwards pardoned, he 
ſhall be arraigned at ſuit of C. 
but contra, if attainder were at 
Ling ſuit. ib, 


| 


—- 


Where appellant ſhall have reſti- 
tution. Page 540 
When he ſhall have reſtitution. 


; | 540, 541 
Ort what things he ſhall have re- 
ſtitution. | 541 


If felon waive goods ſtolen with- 


out any purſuit after him, they 
are not in law bona wawiata, 
nor forfeit; but contra, if he 
waive them on purſuit, 541 
This forfeiture not like a ſtray, 


where tho lord may ſeize, yet 


owner may retake it within 
year and day; but here true 
owner cannot ſeiſe his own 
goods, tho on freſh ſuit within 
year and day, which is an 
cxpedient in the law to com- 


__ = 
Of what things owner ſhall have 
reſtitution on 21 H. S. he ſhould 
have had reſtitution of on con- 


viction in appeal at common 
, Os 1b. 


Before this act no reſtitution on 


indictment. 542 


This act ſpeaking of Ving's ſub- 
jects extends to aliens robbed. 
| . 

If ſervant be robbed of maſter's 
money, and maſter or ſervant 
by procurement give evidence, 
and convict felon, maſter ſhall 
have a writ of reſtitution. 7b, 
Reſtitution to be to party robbed, 
or owner. e 


If A. be robbed by B. and C. and 


P. only is convi of robbery 


by evidence of A. he ſhall have 
reſtitution. ib. 
If A. be robbed of an os by . 
who ſells him to C. who Keeps 
the money in his hands, and af- 
ter kills the ox and ſells it, or 


* 


17 


pel owner to proſecute his ap- 
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if the money be ſeized in the 
hands of the thief, 4. may have 
a writ of reſtitution for the mo- 
e Page 542 
So if money be ſtolen, and thief 
taken, he ſhall have reſtitution. 
ee 
Teſtator robbed, thief convict on 

procurement of executor, he 

ſhall have reſtitution, tb. 
If goods be ſtolen, and by thicf 


ſold in market-overt, thief be- | 


ing convicted on evidence of 
party robbed, he ſhall have re- 
ſtitution on this att of thing 
„„ 542 70 547 


By 31 Eli. notwithſtanding ſale 
of a horſe in market-O vert, ow- | 
ner may take him within ſix 
months after the felony on proof 
of his property, which ſhews | 

months he ſhall | 

3543 

Scrivener's ſnop no market-overt 


that after ſix 
not have reſtitution. 


[for plate] by cuſtom of Lo- 
don. 


minſter, or Southwark, or ci th- 


In two miles to a broker ſhall 


change the property. tb. 


Shops in London a market-overt | 


[with reſpe& to goods uſually 
fold therein]. 
Whether a ſale in market-overt 
had bar d reſtitution in appeal. 


544 
A. commits a | robbery, king's offi- 


cer ſeizeth goods ſtolen, and | 
in market-overt, 


ſells them 
party robbed convicteth A. on 
| his appeal, he ſhall have reſti- 
tution, if he made freſh ſuit. 
10. 

If offender be convict on evidence 
of party robbed, or owner, he 
ſhall have reſtitution, tho there 


I 


5435 544 


„ 

By 31 Eliz. & 1 Tac. no ſale of | 
ſtolen goods in London, Weſt- | | 

but by 21 N. 8. court ought to 


—— 


were no freſh ſuit, or any in- 
quiry by inqueſt touching the 
lame; but contra in appeal. 
PDage 545 
Owner prefers indictment againit 
the thief, who flies, and is 
thereon outlawd, ow ner ſhall 
have reſtitution. tb. 
Two perſons ils their &veral 
goods ſtolen, tho thief convict- 
ed on the proſecution of one of 
them, the other muſt proſecute 
his indictment in order to have 
reſtitution of his goods. 545. 
- II. 252 
Anticntly if C was attaint on in- 
dictment preferd by 4. and re- 
prieved till another ſeſſions, and 
then B. preferd indictment of 
another robbery committed on 
him by C. C. might if he would 
have pleaded to the countrey, 
and on conviction P. ſhould 
have had reſtitution; but he 
might have pleaded aurrefoirs 
attaint, and have refuſed to 
have anſwerd, and then B, 
ſhould have had no reſtitution, 


inquire by inqueſt of office 
touching robbery of B. and be- 
ing aſcertained thereby to grant 
reſtitution. 545, 546. Il. 252 

Reſtitution by courſe of law, ci- 
ther by taking his be py 
action. 

If A. ſteal goods of B. 25 . 
take his goods of 4. again to 
favour him, or maintain him, 
how puniſhable; but if he take 
them again without any fuch 
intent, no offenſe, but jultifi- 
ablc. 70. 

But after felon convicted, it can 
be no colour of crime to take 
his goods again, Where he finds 


| them, and why. 70. 
A. ſteals 


containd in the Two PARTS. 


A. ſteals 50 J. in money of B. 
Ai. is convicted and hath his 
dclergy on proſecution of B. 
B. brings trover for it, and 
held it well lies; but conmra, if 


before proſecution by indict- 


ment party robbed brings tro- 


der, or if plaintiff in former 
caſe had not given evidence on 


conviction. Page 546, 547 
A convict within clergy on being 
burnt in the hand ſhall be re- 
ſtored to poſleſſion of his lands. 


Coꝛruption and Reſtitution 


of Blood, - 


Return, 


In temporal matters a general | 


cauſe or return of hereſy or 
_ criminouſneſs, inſufficient ; g- 
rificavit of conviction of hereſy 


ought to contain particular he- | 


..- rely. 407, 408 
Infufficient cauſe of refuſal, or NON 


admiſſion of a clerk, to allege 
that he is criminoſus & non 1. 
 doneus, or that he is ſchiſinati- 


cus inveteratus. 407 


Literal numbers allowd in returns, 
tho not indictments. II. 170 


Vide Certiozari, Þabeas Cox | 


pus, Dutlawzy, Pꝛocels. 
Right. Vide Foxfeiture, 


Riot, 


Where one may aſſemble pcople 
to defend his houſe by lawful 


means, which he cannot do 
with regard to a journey. 445, | 


487, 547 


Vol. II. 


—_— 


Where by common law and ſta- 


tutes, ſheriff, juſtices of peace, 
Cc. may raiſe a power to ſup- 
_ preſs and take rioters; and 
where, if they diſperſe not on 
proclamation, and any of the 
rioters be kild, or maimed by 
juſtices, or thoſe aſſembled by 
them to ſuppreſs the riot, it is 


juſtifiable. Page 53, 293, 294, 


495, 496 


A preſentment of a riot by a ju- 
ſtice, or two juſtices of peace, 
x L309 4. 
For reſtitution of blood. Vide | 


as caſe ſhall require, is a con- 


Vide Arreſt, Homicide, Juſtice 


ok Peace, Murder and Yan- 
laughter, Peace-officers , 


Treaſon. | 
River, 
| Thames is alta via regia, king's 
high ſtream. = 536 
Bobberp. 
Defined. 


1 
W hat ingredients in robbery. 7b. 
Something muſt be feloniouſly ta- 

ken. 5 1b. 


A mere aſſault to rob without ta- 


king [till late act] only a miſ- 


demeanor. „ 
What a taking in law and fact. 
J op.” SSCs 


| If a thief compel true-man by fear 


to ſwear to fetch him money, 
which he doth, and thief re- 
ccives it, robbery. tb. 


| If A. aſſaults B. and demands his 
purſe, and B. delivers it, it is a 


taking, and ſo if B. refuſe, and 

A. pray a loan or gift of mo- 

ney, which B. gives or lends, 

_ robbery, e 
7K 


viction by ſeveral atts. 155 


| 


nig! 
IN 


rn 1 — 


— 


* 


A TABLE of the Principal Matters 


So if B. throws his purſe in a buſh, | 


and 4. takes it up, and carries 
it away, ſo if B. flying from 
thief let fall his hat, and thief 
takes it, and carries it away, 
all effect of ſame fear. Page 


533 | 


If a thief without weapon drawn 
bid party deliver his purſe, 
which he doth, robbery, tho 


finding little in it he return it. 


tb. 


Ai. s purſe being faſtned to his gir- 


dle, B. aſſaults him to rob him, 
and in ſtruggling girdle breaks, 
and purſe falls to the ground, 
no robbery; but if B. take up 
the purſe, or if B. had purſe in 
his hand, and then girdle 
breaks, and ſtriving lets purſe 
fall to the ground, and never 
takes it up again, robbery. 7b. 


Taking in the preſence is taking | 


from the perſon, but to conſti- 
tute robbery it muſt be with 
putting in fear. 1b. 


Taking my cattle in my preſence, | 


and putting me in fear, robbery. 
Where one, neither in view, nor 


aſſenting,; nor preſent at rob- 


bery or aſſault may be guilty of 


robbery, 534, 537, 538 


Where words of menace are uſed 
after taking and not before, lar- 
ciny, not robbery, 53 

'Tho 1 taken be under 1 2 4. 

value, felony ſans clergy. 536 

But in forein county petit larciny, 

for it is not robbery there. 7b. 

A. rides out with others with de- 
ſign to rob, he parts from his 

company, and purſues not his 
deſign, they afterwards commit 

-A robbery, A, 2 guilty. 4% 37 
If a robbery be committed: before 


whilſt it is ſo far day-light that 
the face of a man is diſcerni- 
ble thereby, Hundred charge- 
able. Page 557 
A. intending to rob B. breaks a 
hole in his houſe, B. for fear 
throws out his money, which 
A. takes and carries away, rob- 
bery. . . — 
One indicted for robbery in vid 
regid, or in alta vid, or alta 
did regia, and convict, is ouſted 
of clergy; contra, if in vid re- 
did pedeſtri ducent, Oc. II. 349 
For robbing of houſes. Vide di- 
vi ſions in titulo Burglary, 
Vide Hue and Cry, Larcinp. 


Rogues, Vide Felony by Sta- 
_ "a tute. 5 

Sactilege. Vide Clergy. 
Sale in Market-overt, Vide 
Sandkuaty. Vide Religion. 
Scotland, Vide Realm, Trea: 

e ſon. 5 5 
Seal and Signet. 


()* the great ſeal, and what 
| things are paſſed under it. 

170, 171, 174, 175 
Des ſigilli, or le zarge explained, 


and the uſe of it. 171 
The uſe of the privy ſeal, ib. 
Of the privy 1 45 th 


Seals of B. R. C. B. and exche- 
quer, duchy and county pala- 
tine of Lancaſter, &c. by whom 
kept, in what manner, and by 


ſun-riſing, or after ſun-ſet, 


whom deliverd. 171, 172 


When 


oth. nn dth "oe ” * a _ 


1 


containd in the Two PARTS. 


When King dies, great ſeal con- 


tinues till another made. Page 


3 176,177 
Proclamation de ſigillb ami ſſo, 
when either Ling or ſubject loſt 
his ſeal caſually. 183, 184 


King had power to diſpoſe of 
lands belonging to the crown | 
or duchy by letters patents un- 


der theſe reſpective ſeals, [but 


how reſtrained at this time, | 


vide 1 Ann. Sefſ. 1. cap. 7. 


| „ LE > 
Where counterfeiting / great | 
| ſeal is treaſon, 177 | 


What may be ſaid a counterfeit- 
ing the great or privy ſeal. 
FE 
By 1 M. forging queen's ſign ma- 


mual, privy figuet or privy ſeal, 


treaſon, 178, 184 


Antiently counterfeiting any of the | 


king's ſeals, treaſon. 179 10 184 
It muſt be an actual counterfeit- 


treaſon. 181 


Affixing a true great ſeal to an- 


other patent, a great miſpriſion, 

but not treaſon. 
Fixing great ſeal by chancellor to 
2 charter without warrant, no 
treaſon. „ BBY 


Counterfeiting &ing's judicial ſeal | 


for writs only a great miſde- 
meanor, ſo of the ſeal of a ſta- 
tute merchant, _ 1b. 
What the judgment in counter- 


feiting great and privy ſeal, | 


privy ſignet and ſign manual. 
187, 351, 352. II. 398, 399 


Sedition, 
In ſome old books treaſdn expreſt 


by that name, yet a charge of 
doing any thing ſeditioutly a- | 


181, 182 


n 


mounts not to a charge of trea- 


Se defendendo. Vide Pomi⸗ 
Seizure. 


Whether goods of an offender, 
and in what caſes at common 


fenſe committed, or inventoried 


caſes and on what ſecurity they 
were to be deliverd to the bai- 


ſwerable for them, and in the 
laſt caſe, what maintenance the 
party and his family ſnould have 
had out of them 364 
If no indictment, then he who 


ſeiſed, did it at his own peril, 
ing, barely compaſſing, not 


no felony being committed. 7b. 
What regulations made therein by 
- FO i5B3. 6 365 
If py comes not in, his goods 


Which is awarded on the ſecond 
cap. returned non eſt invents, 


25 E 3. mentions only felony. 
365 


do ſeiſe offenders goods, out 
of which ſheriff is to allow 
him and his family ſufficient for 
their ſuſtenance. 1b. 


Whether in caſe of ſuch a ſeizure 


a ſale for valuable conſideration 
before conviction and aſter 


1 R. 3. prohibits ſeizure of goods 


caſe of ſeizure and delivery to 


dicted 


law might be ſeiſed on the of- 


and appraiſed only; in what 


FA 


liff of party indicted, or to the 
conſtable or ↄillata to be an- 


orfeit on award of exigent, 
as well in treaſon as felony, tho 


| Second cap. iſſues with a precept 


ſeizure binds the Ving, as in 


| of a party impriſond; tho in- 


ma 
| 


f 


j MAN 


1 
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dicted, but not convicted. Page 
| 365 


Whether this act extends to trea- 


ſon, tho not mentiond. 366 


Whether it extends to a party at 


large, whether indicted or not; 


it repeals not 25 E. 3. touching | 


ſecond cap. with a ſeizure of 
goods; as to other perſons that 


are at large and not indicted, 


nor proceſs made on their in- 


dictment, if they fly not, no 
ſeizure can be made, whether 


they be indicted, or not. 10. 


If a man be at large and fly for 


it by this ac, his goods cannot 


be ſeiſed and removed, whe- | 


ther he be indicted or not. 366 


If indicted and at large goods | 
cannot be removed, but only | oe 
| The Turn can take no indictment 


viewed, appraiſed and inven- 


_ toried where they lie. 10. 
Tho they may not be removed, 


yet where party is at large, 


party removing not within pe- | 


nalty of double value. tb. 


Nene obſtante this act, the uſe of 


ſeizing of goods of perſons ac- 


cuſed of felony, tho impriſond 


or not impriſond, prevails. 3 66, 
367 


A true expoſition of this act. 367 


Vide Reffitution, 


Juſtice of Peace, 


Sheriff, 


Not to take notice in pais of ap- 


pointment of a new ſheriff. 


1 . 499 
Cuſtody of a felon belongs to old 
ſheriff till turned over by in- 
denture. 4594, 495 
| 


Indiqtments by one at muſt be 
under ſeal of the jury, by an- 


Ought to deliver to commiſſioners 
of gaol-delivery the names of 

_ perſons in priſon, or let to bail 
or mainprize. II. Page 36 
Sheriff finable for wilful or negli- 
gent eſcape in his gaoler ; but 
not in gaolers of gaols in parti- 
cular franchiſes. 595, 597, 
VV 
His power to hold pleas of the 
crown taken away by Magna 
— II. 69 
Yet afterwards had power to take 
indictments of felons. II. 69, 

3 87, 106 


Such power either oirrute commiſ- 


| fronts, which is taken away by 


ſtatute, or virtute officii in his 


Turn, which continues. II. 69, 
Rs 142 


but of felony by common law, 


or of ſuch matters, as are by 


ſtatute limited to them, and 
therefore indictment of rape 
void there. C 
It is a court of record; who the 


judge there, and what the ſtyle 


When it is to be held, if not held 
within the ſtated times, court 
held for that Turn only void. 


tb. 


other att indented. II. 70, 152 


What freehold or copyhold in- 


dictors muſt have, otherwiſe 


ſheriff puniſhable, and indict- 


ment voidable by plea. 1b. 
He can make out no proceſs on 
| theſe indictments, but muſt ſend 
them to juſtices of peace, who 
have power to proceed thereon. 
II. 70, 71, 106, 107, 142, 1527 


But 


containd 711 Fe Two PARTS. 


But if original preſentment not 
within juriſdiction of the Turn, 
juſtices of peace ought not to 
proceed thereon, tho removed 
before them. II. Page 71, 152 


By common law he might iſſue a 


warrant for taking a felon be- 
fore indictment. LE; 106 
Where bailiff of franchiſe cannot 

execute proceſs within his fran- 
chiſe, but by ſheriff's mandate. 


II. 68 


Sign manual. 


by: '2 Mar. forging queen's ff n 
manual, treaſon. 178, 184 | 


Judgment in this treaſon, ". 09 


Si non omnes. Vide Com- * 


miſſion, 
Sodomy. Vide Suggery. | 
Soldier. 


How ſoldiers were antiently re- 


tained. 675,673 
Who bound to ſerve the king in 
een, 5 
Whether impreſſing them juſtifi- | 
able. „„ 600 
Etymology of Preſt. 677 


Vide Felony by Statute, Con- . 


ſfable and Marſhal. 


Stabbing. Vide Clergy, In- 
diſtment, Murder and Pan- 1 


flaugbter. 


Statutes in general, and their 


Expoſition. 


Tho em. 2. which gives im- 
priſonment, where party in /- 
Vol. II. 


| 


Tho 1 E. 6. G 1 M. have taken 


 fiſe vouches a record and fills 
of it, is general, yet neither an 
infant, nor a feine covert in that 
caſe ſhall be impriſoned. Page 
20 

General als, that give corporal 
puniſhment, are not to extend 


to infants, therefore infant con- 


vict in raviſhment of ward ſhall 


not be impriſond, tho act be 


general, but where a fact is 


made felony or treaſon, it ex- 


tends as well to infants above 
fourtcen, as to others. 21, 22 


5 Blizz G 18 Elie. which require 


a conviction and attainder 4ac- 
cording io the order and courſe 
of late, theſe words include in- 


the words all trials of 1 eaſon 


_ ſhall be accordin s 70 the courſe 
a 


_ of the common law, as in 1 & 


27. G M. include not indict- 


ment as well as trial. 221, 


298, 299 
4 Mar. reducing all treaſons to 


25 E. 3. repeals not only trea- 


ſons enacted de 1070, but alſo 


declarative cg. 222, 260 


Some things enacted to be trea- 


ſons by new and temporary 
laws, which were treaſon by 
25 E.; l 282 
An 4 75 ſafety of King's per- 
ſon, Gc. enacts an offenſe fe- 


lony, or a miſdemeanor (with- 
out a ſpecial clauſe) carries a 


preſumption, that ſame was not 


treaſon before, and is a judg- 
ment of parliament in point. 


.262 


awa 3 of 11 R. 2. & 


I yet they are ſo far of 


1 as to damn the falſe and 
2 opinions of Tre- 
ſilian, & 6 


7 * Where 


dictmcnt as well as trial, yet 
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When an offenſe is made treaſon 


A TABLE of the Principal Matters 


— 


Where an aft makes n trea- 
ſon by the repcal of that act 


it becomes felony again. Page 


291 


or felony by af, and that act is 
repeald; offenſes committed be- 
fore ſuch repeal, and the pro- 


_ ceedings thereon are diſcharged | 


by ſuch repeal, without a ſpe- 
_ cial clauſe in att of repeal. 291, 
309 


Whether the two penalties pre- 


vious to treaſon in caſe of 
words, =. for the firſt and 
ſecond offenſe in 5 & 6 E. 6. 
"Bs repeald by any act, quere. 

oy 296, 309, 310 


The manner of proceeding (in 
caſes of treaſon) on a ſubſe- 
quent act may be directed by | 


precedent alt. 297. II. 288 


Where the word king i in an att is 
perſonal, or includes his ſuc- 


ceſſors. 101, 310, 318, 669, 
706, 707, 708 
Where ſecond offenſe is ſubjected 


to a ſeverer puniſhment, there 
muſt be a conviction of the for- 


mer, and judgment given there- 


upon. 324, 685, 686, 705 | 
Preamble of an act an eſtoppel , 


[and preſumed to be true]. 327 
Tho 25 E. z. & 1 R. z. mention 
only felony, yet they extend to 
treaſon, being acts for advance- 
ment of juſtice, 365, 366 
Acts ſpeaking of tines or ranſoms 
at king's pleaſure mean of his 
| Juſtices. 375 
Where commons aſſent to an aft 
is not expreſt in parliament 


roll. 397 


The words Hear ind determine 
in an a7 import a trial by 


jury. 403 


4 


Interpretation of an c (eſpeciall y 


where a temporal intercſt 1s 
concerned) is of temporal cog- 
nizance. Page 409 
Conſtruction of many f touch- 
ing matters of eccleſiaſtical cog- 
nixance belongs to the temporal | 
judge; | th. 
Where a | peaking of king's. 
ſubjects Gi to aliens here. 


541, 542 


Where maintainers denote main- 


tainers of offenſe, not of par- 
Hes | 61 


Procarers, counſelter s, abetters 


import acceſſaries before, re- 
ceic ers or comforter s, after. 
614 

Where an aff makes an offenſe 
felony, it incidentally makes 
ſuch acceſſaries, as would be 


acceſſaries befire or after ar 


common law, but the ſpecial 
penning ſometimes varices the 
cale. 613, 614, 615, 632, 644, 
704 

Ey. jndgement de oy & member 
_ create a felony, whereon enſue 
corruption of blood, eſchete to 
the lord, and loſs of dower. 


627, 641, 703 


Aft mentioning inferior officers 


extends not to ſuperior. 649 


Where acts making felony ex- 


tended beyond the letter. 632, 
65 4. II. 365 3 

Where aff is repealed and re- 
enacted, or temporary, and ex- 
pires, or is continued till end 

of next ſeſſions, and before that 
is continued over, where it 
ſhall be ſaid contra ſorimaim ſta- 
tuti or ſtatutorum, or of 
which ſtatute. 667, 706. II. 
"173 


Where 


containd in the Two PART $. 


— 


Where one att relates to another, 


as Where former makes offenſe, 


latter adds a penalty, how in- 
dictment to conclude. II. Page 
173 

'The ſeveral ways of providing 
that there ſhall be no corruption 
of blood, Go. | 
But tho there be ſuch | a clauſe, 
Ling ſhall have forfeiture of 
lands during felon's life, and 
his goods, for there is no eſ- 
chete to the lord, where inhe- 
ritance is ſaved to the heir. 20. 
By ſpecial clauſe forfeiture of 
goods, as well as lands, may 
be provided againſt. tb. 


Saving corruption of blood vir- | 


tually makes heir inheritable 
and ſaves dower. 704. 


| Clergy not ouſted without ſpecial 
| Words - th. | 


” all acts making treaſon, felony 


or miſpriſion of treaſon, * 


to be tried by peers. 

An act makes fle 
fenders, their counſellers, pro- 
curers and abetters, and is ſilent 


as to acceſſaries after „whether 


theſe implied. 0 


An att making an offenſe by | 


name, as rape, Oc. felony 
makes all preſent aiders and 
abetters principals, tho only 


one commits it; but as to cler- 
ey in ſome caſes it differs. 5b. 


If it makes the offender, his coz11:- 
ſellers and abetters felons, yet 
it makes not the ch] llers and 


abetters principals, unleſs pre- 
ſent; if abſent, they are acceſ- 


ſarics before, unleſs expreſly 
made all principals, whereof 
only one, and what inſtance. 


ib. 


Act making a felony, and limiting 
it to be tricd i in county, W where 


8 otfenſe committed. 


703 


nſe felony in o 1 


party taken without negative 
words, but cumulative, ard 
party may be indicted, where 
Page 694, 
<0 3 5 / V3 
A Second act enacting olle fe : 
lony, that was ſo "nated be- 
fore, with ſome EL] is bur 
cumulative. 705 
If one aff be grafted on another 
relative to it for the better ex- 
_ecution of the former, if former 
be repeald, latter thereby vir- 
tually repeald. 705 
A making a new felony of an 
offenſe that conſiſts of a fact 
partly in the realm, and partly 
out, and limiting it to be tried 
where offenſe committed, ſhall 
be conſtrued to be where that 
part of the offenſe is committed, 
that is within the realm. 706 
AF making a new felony binds 
not infant under fourteen, ib. 
How as enacting capital of- 
tenſes are limited to continue. 
+ Tos 
Act making offenſe ſelony b 
miſpriſion, and party may be 
indicted of the latter only. 652, 
08 
Where a puiſue nn ach re- 
peals not a former ad. 705 
B. R. compriſed within , that 
give power to juſtices of oper 
and ferminer. II. 22 
But Juſtices of peace are not. II. 


If a penalty be made recoverable 
in any of the #jng's courts of 
record, to what courts it ex- 
tends. IL. 29 

Where the words no wager of 
lazy, efſoin, protettion, &c. ſha!l 
be allowd tie up the juriſdic- 
tion to courts that can allow a 

protection, &c. II. 30 

Where 


— > amg ** 

2 * 

— — — nent re 
_ 
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— 


A T ABLE of the Principal Matters 


Where the penalty is ri; 


by original writ, &c. it is re- 
ſtrained to the ſuperior courts. 
II. Page 30 


Whether juſtices of gaoledeliverj, 


or oyer and terminer have a ju- 


fenſe to be heard before juſtices 


ol peace. | II. 36 | 
Where at ſpeaks of juſtices in the 
county, juſtices of gaol-eli- | 
very, or oper and terminer may 
hear and determine it. tb. 
"Aits making new treaſons to be 


taken ſtrily, _ 218 


Where an 26 for trial of treaſon | 


is to be taken ſtrictly. 157 
Of offenſes by ſtatutes, whereof 


Juſtices of peace have not conu- | 
ſance. C 
Where by a proviſion per dominum 
regem & ejus concilium is meant | 


an antient ſtatute. _ II. 99 


ſign ifies proceſs. II. 131 


If act be probibitory, and by a 


ſubſtantive clauſe gives a reco- 


very by action of debt, c. but 


is ſilent as to indictment, party 
may be indicted on the prohi- 


bitory clauſe, and thereon fi- 


ned, penalty not recoverable, 
but fine not to excced it. II. 


173 


If act be not prohibitory, but 


only if any fhall do ſuch a 
thing, he ſhall forfeit 51. re- 
coverable as aforeſaid , offen- 


der not inditable.  #b.| 
All penal as inducing a forfeiture | 


to the king, or making a fe- 
lony or treaſon are general 


_ altts. WL 172 | 


Where fatal to recite and miſre- 


— ite them, or not. II. 172, 
| 173 


4 


Where mandatum domini regis 


As ouſting clergy conſtrued 
ſtrictly. II. Page 335, 371 


Whether the word murder in- 


cludes petit treaſon, II. 340, 
342 


Where an ac ouſts acceſlaries be- 
riſdiction, where a7 limits of- 


fore of clergy, whether it ne- 
ceſſarily ouſts * not 
mentiond. _ II. 346, 347 
Whether out/azory is included in 
word attainder. 5 21. II. 350, 
— 32 
All folanies include not piracy. 
IL 370 
One of the reaſons for ae 
27 H. S. for transferring uſes 
into poſſeſſion. . 
In moſt of the particular are of 
attainder there is a ſpecial pro- 
viſion that parties attaint ſnould 
forfeit all their lands, whereof 
they, or others were ſeiſed to 
their uſe, and alſo a proviſion to 
ſave from forfeiture ſuch lands, 
whereof partics were ſeiſed to 
the uſe of any other. 247, 248 


4s may diverſify the offenſes of 


acceſſary or principal according 
to the various penning. 615 


Vide Felony by Statutes, In-. 


diiment, Crealon. 9 
Stray. 
Tho lord may ſeize it, owner 


may retake it within year and 
day. 541 


Suits. 


Difference betwixt civil ſuits 77 
compenſationem damni illati, 
and criminal proſecutions 3½ 
vindiftam criminis commiſ}t. 

38 


Steward. 


containd in the I wo PA RT 8. 


Steward. 


For the court of brd bich * 
| Vide | 


ard for trial of peers. 
Court, Peer. 
For court "befor e fleward of houſe- 


hold. Vide Court. 


 Superſedeas. Vide Certiozari, 


Commiſion, Erro2, 8 


Coꝛpus. 


Supremacy, Vide King, Re- 


ligion. 


Surdus & Putus, Vide adeot, 


Surety. Vide Bail. 


Suſpicion. 


No man bound to ſuſpect another; 


it is the act of his own judg- 
ment. Page 490 


IV here deim will ju Pity the 


impriſonmeut of the party, or 


juſtify or excuſe homicide, or | 
Vide Arreſt, Homicide, | 
Murder and Banflaughter, , 


70t. 


Swans, Vide Larciny. 


Tall. Vide Fozkeitute. 
Tales. Vide Trial. 
Vide Forfeiture, 
Theft-bote, 
1 taking his goods a- 


gain not to proſecute theft- 
619 


Tenure. 


bote. 
Vol. II. 


Judpwent 1 in theſt-bote. 


Vide Witneſs, 


if dozeners in Eyre, or in B. R. 


Treaſon may be committed againſt 


| But taking them again no offenſe, 


© unleſs to favour the thief. Page 
619 
II. 400 


Theft, Vide Larciny. 
Token. 
: Torn, 


Vide Cheat. 
Vide Sheriff, 


Town and Townſhip, 


Vide £ 
nien | | 


Traverſe, 


Al inquiſitions taken by ſheriff 


by writ of melins inquirendum; 
traverſable. 1160 


preſent eſcape of a felon, 

whereby vill is to be amerced, 

becauſe this but an amercement, 

_ preſentment not traverſable. 
60 

vide Cozoner, Felo de ſe, 4 
queſt of Office, Pꝛelentment. 


Trealon. 


Where Ling's lie is concerned, 


hot ſafe eaſily to admit an on 


cuſe by misfortune, tho a fact 
purely caſual cannot be treaſon. 


41 
| Why the offenſe and puniſhment 


ſo great. 59 


perſon of an uſurper. 61 


| What the great brand of treaſon. 


Ts: 
Of treaſons at common law; great 


latitude in their conſtruction. 
79, 80, 81, 82 
7 M Accroaching 


The ill effect of an extrejudicial 
dcclaration of treaſon by the 


— 


A TABLE of the Principal Matters 


Accroaching royal power an an- 


tient and uſual charge of trea- 
ſon. Page 80 


Various arbitrary conſtructions of |. 


treaſons in the reign of R. 2. 


judges of that time. 84 
21 R. 2. G 25 E. 3. compared, 
and the differences remarked. 
, Tag: 9 


Juſt and expedient to lay an overt- 


at in indictments of treaſon. 

5 =: 85 
The unhappy conſequences of 
breaking the great boundary, 
the 25 E. 3. 35, 86 


21 R. 2. repeald by 1 H. 4. 86 
Objections againſt conſtructivè trea- 
* 
The petition of the commons, 


whereon 25 E. 3. was made, 
and the king's anſwer thereto; 


the act is made conformable to 


the latter. 87 


The ſeveral high treaſons declared 
by 25 E. 3. 91 
Where a merchant ſtranger may 


be dealt with as an alien enemy, 
and where either as an alien e- 
nemy, or as a traitor. 94 


With what allay theſe general 


words of lord Coke, an alien e- 


nemy cannot be guilty of treu 


ſon, are to be taken. ib. 


| Spies ſent over by a forein prince 


in hoſtility, within that rule. 7b. 
For other matters touching aliens, 
vide Allen. 5 
Treaſon in compaſſing death of 
king, queen, or prince, &c. 
Conſort of king or queen regent 
may be guilty of compaſſing the 
death of the T¹ within this 
N — 100 
1 


Who ſhall be ſaid a king, queen, 
or their eldeſt ſon, or not, with- 
in this act. Page 100, 101, 

123, 124 

Wherein compaſſing death of 
queen or prince differs from 
compaſſing mort de roy. 127 

What ſhall be ſaid a compaſſing 
king's death. | 107,108 


COS his nativity, not a 


ng, tho a great offenſe. 
25:75 300; $34. 185 
Compaſſing Ling death, tho not 
effected, treaſon. 108 
What overt- act neceſſary to make 
| ſuch compaſling treaſon, 108, 
109 
Conſpiring mort de roy, and there- 
upon providing weapons, or 
ſending letters tor the execution 
thereof is an overt-a& of com- 
paſſing &ing's death, 109 
If men conſpire to impriſon the 
king by force till he hath yield- 


compaſh 


cd to certain demands, and for 


that purpoſe gather men, or 
write letters, it is compaſſing 
king's death. ws 
A conſpiring to depoſe the king is 
an overt-act of compaſſing his 
death. +144 
A forein ambaſſador for compaſ- 
ſing king's death ſhall be exc- 
cuted here for treaſon, but for 
bother treaſons ſhall be remitted. 


to his own country to be tried. 


. 117 
here an ambaſſador may be guil- 
ty of treaſon, vide Ambaſſa- 
002, „ ata 


Compaſſing by words not an o- 


vert-a&t, as appears by many 
temporary act againſt it, but 
words reduced to writing, Cc. 
are an overt-act. 111 70 120, 


. & L FS © » Ba 


Words 


containd in the Two Pa RTS. 


. 
Words may expound an overt- | overt- act of ſame nature. Page 
act indifferent in itſelf. Page 123 


115,116 


Whether words menacing king's 


death be an overt- act of com- 
paſſing his death. 115, 116, 
11 
Aſſembling together to conſult 


how to kill the king is an o- 
vert- act of compaſſing his death. 


119, 120, 121, 122 


Whether conſpiracy to leoy war | 
be an overt- act, unleſs levied | 


119, 133, 143, 148, 322 
Writing letters to a forein prince 


inciting an invaſion is an overt- | 


act. 128, 122 
As an overt. act muſt be laid, ſo it 
muſt be proved. 121, 149 
If an overt- act ſufficiently laid in 
the indictment be proved, any 
other may be given in evidence 
in ageravation. „ 

Buying a dagger for the purpoſe | 
is an overt-aCt of compaſling 
king's death. 


againſt the &zing, either to de- 


poſe or reſtrain, or enforce him | 
to any af, or to come to his | 


preſence to remove his coun- 
ſellors or miniſters, or to fight 
againſt his lieutenant, or mili- 


tary commiſſionate officers, Gr. 


is an overt- act of ſame kind, 


122, 123, 138, 146; 151 


A levying war by conſtruction, 
as to pull down all incloſures, 
or all bawdy-houſes, not evi- 


dence of an overt- act of com- 


paſſing Ving 's death, when it is 
diſeloſed upon proof, or ſo laid 
in indictment, but it is an evi- 


dence thereof till diſcloſed. 123 


Fighting IIng's forces ſent to ſup- 
preſs a riotous aſſembly is an 


tb. 
Aſſembling together to levy war 


Treaſon in violating king's wife, 
ec. 


7 | Who ſhall be faid Line's wiſe, 


his eldeſt ſon's wife, or his 
_ eldeſt daughter, to make the | 
violation of any of them trea- 
ſon. 128, 229 


Treaſon in 10 18 war agai 7 inſt 
the king. 


Levying war 155 treaſon within 
this Act. 111,322 


What muſt concur to make leoy- 


ing war treaſon within this 
att: 130 


What ſhall be ſaid a levying of 


war, or not. 130, 131, 149, 
130, 152 
A bare conſpiracy to levy war 
and provide weapons for that 
purpoſe, tho in ſome caſes it 
may amount to an overt- act of 
compaſſing the king's death, 
yet it is not a levying war 
within this cf. 131 


Aſſembling many rioters to do un- 


lawful affs, if they be not in 

ſpecie belli, nor have any arms, 

Gc. may make a riot, but it is 
not a levying war. 131, 149; 

| 150, 152 

War muſt be levied againſt the 

king; contra, tho it be more 

guerr 700, it is not treaſon. x31, 

149, 152 

If on a private deſign, or private 

quarrel, it is no levying war a- 

gainſt the king. 131, 133 70 

138, 140, 141, 149, 152, 260 


Difference 


A war levied againſt the king is 


A TaBLE of the Principal Matters 


3 


Difference between bellum leva- 
tum & bellum percuſſum. Page 
152 


of two ſorts, expreſly and con- 
ſtructively. Firſt, Againſt his 
forces, &c. Secondly to throw 
down incloſures generally, to 


inhanſe ſervants wages, alter | 
religion, expulſe ſtrangers, or | 


remove counſellors, or againſt 


any ſtatute, &c. this is a levying 


war, becauſe end public. 131, 


132, 133, 134, 152, 153 


Conſpiring to levy ſuch a war 
treaſon by ſeveral temporary 
— 3 1 

Clauſe in 25 E. z. of conſulting 
the parliament in new caſes 

leaves no latitude to multiply 


conſtructive treaſons, very dan-- 
gerous ſo todo 15. 


If a war levied, conſpirators are 
_ traitors, as well as actors. 133 
War levied to break priſons to 
deliver one, or ſome particular 


perſons out of lawful priſon, 


unleſs impriſoned for treaſon, 


only a great riot; but if to 
break priſons generally, it is | 


treaſon. - 134 


100 perſons modo guerrino afſem- | 


bled to pull down bawdy- 
| houſes, and marched with a 


flag on a ſtaff and weapons, | 
and pulled down certain houſes, 


held to be a levying war with- 
in this act by all the judges 
but one; objections to that 
judgment. 434 135 


In earl of Eſſex's caſe reſolved, 
that when queen ſent lord keep- | 


er to him commanding. him to 
diſmiſs the armed people in his 
houſe and come to her, and he 
refuſed to come, and continued 


the arms and armed perſons in 


I 


his houſe, it was treaſon. Page 
138 

That when he went with a og 
of captains and others from his 
houſe into the city, and there 
prayd aid of the citizens in de- 
fenſe of his life, and to go with 
him to the court to bring him 
into the queen's preſence with a 
ſtrong hand, ſo that he might 
be powerful enough to remove 
certain of his enemies attendant 
on the queen, it was treaſon, 
the fact in London rebellion. ib. 
That the adherence of earl of 
Southampton to earl of Eſſex 
in London, tho he knew not of 
any other purpoſe than of a 
private quarrel, which Eſſex 
had againſt certain ſervants of 
the queen, was treaſon in him, 
becauſe a rebellion in the earl 
of ERX. ib. 
That all they, that went with E 
ſex from his houſe to London, 
whether they knew of his de- 
ſign, or not, were traitors, whe- 
ther they departed on the pro- 
clamation, or not; but that 

_ thoſe, that ſuddenly adhered to 
him in London, and departed 
on proclamation made, ought to 
JJJJ;ͥͥͤ0 ³ :; be 
A declaration of the king and 
lords [ſans the commons] not 
ſufficient within this af7. 140, 

- "200, $6} 
Where 3oo perſons going in a 
warlike manner with drums 
and arms to ſurprize a privy 
counſellor, held treaſon. 141, 
Breaking priſon where traitors arc, 
and cauſing them to eſcape , 
treaſon, tho parties knew not 


that they were there. 141 


Marching 


N in ; the Two PART 8. 


Marching with a great army wad 


guerrino arraiat, expreſs levy- | 


ing war, tho no blows ſtruck. 


Page 144, 145, 12 


A rebellion is a levying war within | 


this act, and by name of levy- 


ing war it muſt be expreſt in 
| th. t 
Bare detaining #ing's forts or ſhips, 


indictment. 


or conſpiring to take them, pa 


treaſon ; actual taking them by 
force, a levying war within 


25 E. 3. 146, 296, 325 
Detaining king's towns, Gc. af- 
ter demanded by king's com- 

miſſioner, and repelling an aſ- 

fault made by him, is a levying 
War within this aft. 146, 325, 
326 


Difference between an inſurrection 
on account of civil intereſt, and | 


levying war. 146 


Holding one's houſe againſt the | 


ſheriff and poſſe comitatits with 


force, and aſſembling perſons 


to oppoſe the execution of a 
_ writ of poſſeſſion, no treaſon, 
but a great riot; 
keeping poſſeſſion againſt a re- 


ſtitution on 2 p of forci- 


ble entry. 1. 
Aſſaulting king's lieutenant in time 
of hoſtility or rebellion within 


the realm, in their march or 


quarters, as enemies, levying 
war. | tb. 


if on ſudden falling out, or injury | 


done by the ſoldiers, the coun- 
trymen riſe and drive them out, 
it may be a great riot, but not 
levying war, except ſome trai- 
terous deſign under cover of 
it. | 7 


Open reſiſtance of juſtices of er 
ib 


and 7erminer, only felony. 
Touching laws of treaſon in Je- 
Vol. IT, 


| tobe. 


land by 18 N. 6. and iis 
r Vide Ireland. | 
What uſually is the overt-act of 
levying war. Page 150 
Whether” the bare aſſembling an 
enormous multitude for doing 
unlawful acts without any wea- 
pons, Gc. be a ſufficient overt- 
act of levying war within this 


alt, eſpecially if they commit 


ſome of theſe acts. 'E © 
Realm of England comprehends 
the narrow ſeas, invading king's 
ſhips in the narrow ſeas, levy- 
war en ſou realm; where trial 
154 
For trial of treaſons in Scotland, 


proviſion made by what ſta⸗ 
tutes. 155 
What is ſaid of Treland in all par- 
ticulars applicable to the /e 
of Man, Ferſey, &c. 155, 
| 456,157 
Vide Ireland. 
Treaſon committed in Males be- 
fore 26 H. 8. was not inquira- 


ble, or triable before juſtices of 
the like of | 


oper and terminer, or in B. R. 
but before juſtices aſſigned by 
the king in thoſe counties of 
Wales, where fact committed. 
beg 156 
By 26 H. 8. counterfeiting, waſh- 
ing, clipping, or minifhing coin, 
felonies, murders, (5c. and ac- 
ceſſaries of ſame and other of- 
fenſes feloniouſly done in ales, 
or any lordſhip marcher may 


be inquired of and tried before 


the juſtices of gaol-delivery, (5c. 
in next adjacent county. 156,157 
26 H. 8. confirmed by 34 & 35 
H. 8. which ſettles the grand 
ſeſſſons, fo that as to thoſe of- 
fenſes enumerated in 26 H. 8. 
juſtices of gao-delivery in the 
7 N adjacent 
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adjacent counties, 972. Ghu- 


ceſter, c. had thereby a con- 


current juriſdiction with juſtices 
of grand ſeſſions. Page 157 


Whether 26 JI. 8. extended to 


treaſon for compaſſing king's 
death, or levying war, or whe- 


ther ſame remained triable by 


juſtices of grand ſeſſions, but 
nov * * 3. ſtands repeald by 


16.2 P. G M. as io trials of | | 
9 | f 
For what ſpecial purpoſes certio- 


rari hes into Jales, but not as 
to trial of fa&, but it ſhall be 


ſent down by mittimus by 75 


[27 H. 8. | 158 


Wales within England, and there- 


fore not within 35 H. 8. for 
trial of forein treaſons. 7b. 


If treaſon, Oc. be done in Dur- . 


Ham, a certiorari lies to re- 


move it into B. R. out of Dur- 


ham, and to whom directed; 


burt if party plead not guilty, it | 
| ſhall be ſent down thither to be | 


tried. I. 


Of tregſons, &c. in Tindal and | 


rag ook 70. 


Auberi ing ” the king's Sel, emits. 


Who ſhall be ſaid an enemy; jury 


on trial ſhall inquire, whether 


the perſon to whom the party 


indicted adhered was an enemy, 


br not, and whether there was 


a war between king of England 
and that other prince, where- 
unto party adheres. 164 


Enemy extended farther than | 


king or ſtate at enmity, even 
to an alien coming into Eng- 
land in hoſtility. eee 


Duke of Norfolk adhering to lord 


N a ſubject of king of Scots 


in amity with queen E bs that 
made an actual invahon upon 
Figland without the Ring's 
comillion, adjudged a traitor. 
Page 164 
Who ſhall be ſaid to be a perſon 
adhering, and what an adhe- 
Eng. - 165, 366, 263 
If there be war between Eveland 
and France, thoſe Eugliſb that 
live in France before the war, 
and continue after, they are not 
adherents, unleſs they aſſiſt the 
French king in his wars, or re- 
fuſe to return on privy ſcal, or 
proclamation, and this refuſal, 
tho evidence of an adherence, 
not ſimply ſo in itſelf. _ 165 
Whether ſubjects of forein prince 
continuing under Ying's pro- 
tection aſter war proclaimed, 
and aſſiſting the forein prince 
before renouncing his ſubjection 
to the king, or an enemy ſtay- 
ing here under {ing's ſafe con- 
duct, be an adherent; in time 
of truce an Engliſhman goes 
into France, and ſtays there, 
and returns before truce expi- 
red, no adherence ; but contra, 
2 he confederate with the e- 
nemy. — AS 


| Kings of England and France in 


amity, the Ving ſubjects ſolicit 
king of France to an invaſion, 
it is treaſon and an overt-a& of 
compaſſing king's death, but 
not of adherence. 167 
An Engliſiman during the war is 
taken by the French, and 
ſwears fealty to the Jing of 
France, if voluntary, it is an 
adherence, but if for fear of 
life, and he return as ſoon as 
he can to his alligeance, this 
not an adherence. 167, 168 


Deli- 


— — i. 


containd in the Two PART 8. 


Delivering up the us caſtles or 
garriſons treacherouſly, or by 
bribcry, an adherence. Page 

| >". TOS; 109 
If deliverd on cowardice or im- 
prudence, and not treache- 


death by martial law, not trea- 
ſon by common law. 169 


Ik detaining {/ze's caſtles or forts, 


or the caſtles of any other be 
barely fuch, and without af- 
ſault, yet if in compliance or 
confederacy with a forein e- 


nemy, it is an overt-act of ad- | 


Hering to king's enemies, and 
treaſon within this 27. 326 


By 35 H. 8. forein treaſons how 
tried; by the common law tri- 
able in any county, eſpecially | 
where offenders lands lie. 169, 


. „ 170 
Treaſons on the ſea triable by 
ſpecial commiſſion grounded on 


28 H. 8. at common law it | 
might be tried in any adjacent 
| | | | T7170 þ 
1 Mar. reducing all treaſons to | 
the ſtandard of 25 E. 3. not 
only repeals treaſons newly en- 


county. 


acted, but a declarative, and 


all treaſons farther than the very 
declaration of 25 E. 3. extends. 
222, 260, 263, 265, 269, 308 


Killing chancellor, treaſurer, &c. 
in their place doing their office. 


This extends only to killing, not 


ſpire and only one do the act, 
they are all traitors; 3 H. 7. 
makes the conſpiring felony. 230 
Expolition on this branch of the 
att. 


$31, 233 


rouſly, tho party ſubject to | T 


to conſpiring; but if many con- 


Juſtice of peace, as ſuch, not with= 
in it, except he be likewiſe ju- 
ſtice bf Mer and 7erminer. Page 
"441 


What ſhall be ſaid / ant en [on 


place, feſant ſon off.ce. 232 
ouching principals in treaſon, 


_ vide Ptincipal and Acceſſary. 


In treaſon no acceſſaties, all prin- 


cipals; but guere, whether re- 
ceiver of a counterfeiter of the 
ſeal or money be a traitor, 233, 
PE 234, 237 
Gaoler voluntarily permitting trai- 
tor impriſoned to eſcape, tre- 
„„ 2 
Reſcue of a perſon arreſted for 
treaſon ſame offenſe. 234, 269 
Breaking priſon to inlarge a trai- 
tor, treaſon; but he muſt re- 
ally be a traitor. 234, 235, 
„ V 
Conſpiracy to inlarge a traitor, 
neither treaſon, miſpriſion, nor 
felony, but a miſdemeanor. 3 26 
Offenſes incident to the treaſons 
declared by 25 E. 3. are vir- 
tually included within the ſame, 
as receiving, Gc. 235, 237, 
| | 2838, 269 
If an act make a new treaſon, and 
enact that the offender his coun- 
ſellors, abetters and aiders there- 
unto ſhall ſuffer as traitors, this 
makes not receivers or com- 
forters after the fact traitors. 
” 235, 236, 328, 376 
But whether receiving a counter- 
feiter of coin within 25 E. 3. 
where no ſuch reſtriction, be 
treaſon. 328 
If offenſe be made treaſon in of- 
fender, his procurcrs, counſel- 
lors, abettors, conſenters (with— 
out the word thereunto) know- 
ing receivers not traitors, un- 


leſs 


—— — 
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leſs the words Yece7zers or com- 
forters be expreſt. 
The import of the words procu- 
rers, Counſellors, abettors, cou. 
ſenters, aiders, receivers and 
comforters. 1 BO 
Receivers, traitors by neceſſary 
conſtruction of a new att of 
ele, 
Where an 4 general, probably 
receiver knowing i It virtually a 
traitor. EG 
Certainly aiders, Ge. are traitors. 


tb. 


He who reſcueth one impriſoned 


for treaſon, or ſuffers him vo- 


luntarily to eſcape, or receiver 
of a traitor ſhall not be arraign- 
ed till principal offender be 
convict, and why. 
Receiver 'of a traitor how to be 
indicted. 238 


If indicted of the receipt in the 
ſame indictment with the prin- 


cipal, principal to be tried firſt; 
and if found guilty, then jury 


to inquire of the receipt; and if 


principal not guilty, then to ac- | Ln. 
5 11 H. 7. for ſecuring the atten- 


quit both. 1 
Whether proceſs of outlawry may 
go againſt receiver of a traitor 
at ſame time as againſt princi- 
pal. th. 
hat will make a man acceſſary 
after to felony will not make a 
man principal in treaſon. 239 
row far Charitable relief will do 


0; 239, 324, 325 


ihe words in 1 Mar. refer to 
trcafons, 
forfeiture of traitors, as to old 
treaſons, ſtands in force. 241, 
257, 275, 283, 309 
Ot. de eclaring treaſons by parlia- 
ment; and thote that were en- 
d or declared between 25 
3. 12. 258, 259, 260 

l 


Page 236 


236 


1 


237, 335 


not forfeitures; the | 


— 


Some things enacted to be treaſon 
by new and temporary laws, 
which were treaſon by 25 E. z. 
Page 261, 262, 322 

An af7 for ſafety of king's perſon 
_ enacts an offenſe to be felony 
only, or a miſdemeanor, (with- 
out the clauſe, „he ſame not be- 
ing treaſon within 25 E. 3.) 
carries a preſumption with it, 
that ſame was not treaſon be- 
fore, and is a judgment of par- 
liament in point. 261, 262 
Commons impeach ſeveral of trea- 
ſon, lords only give judgment, 

| this not per modum legis decla- 
rativ. | 264 


In the acc of attainder againſt the 


earl of Straford, proviſo that 
it ſhould not be a precedent, 
needleſs; it did not egredi per- 
ſonam, and was no general de- 
clarative law to ſerve 25 E. 3. 
269, 270 


Proper proviſo in enacting new 


treaſons to ſave to the lords 
their liberties, as in caſe of fe- 
lony. 270 


dants on the king in his wars 
is perpetual. 272, 273 


What ad, for trials of treaſon 


are in force, or repeald or de- 
rogated from by any, and what 
other ſtatutes. 282, 283, 284, 
316 

Trial of reaſons committed in ri- 
vers, or ports within counties, 
reſtored to the common law. 
282,316 

Expect of 1 E. 6. 3 GAL. 6. 
5 G 6 E. 6. 287, 288 
Writing of ſcandalous words (men- 
tioned in 5 & 6 E. 6. and there- 
by made treaſon) not treaſon 
within 25 E. 3. 296 


80 


containd in the Iwo PARTS. 


So much of 5 C 6 of E. 6. as en- 
acts new treaſon, repeald by 
1 Mar. but the clauſes in that 

_ aft touching trial of forein trea- 
ſons, outlawry of perſons be- 
yond the ſeas, forfeiture of 
lands, loſs of dower ſtand un- 
repeald, and ſo, according to 
many, doth the clauſe concern- 
ing two accuſers. Page 296 
In what caſes of treaſon two ac- 


cuſers are required by 5 & 6 | Miſpriſion of treaſon may yet be 
tried according to 33 H. 8. for 


trials of treaſon in forein coun- 


E. 6. whether it extends to new | 


treaſon. - 2076334 
Whether 1 & 2 P. & M. took a- 
way the neceſſity of two wit- 


neſſes on the indictment. 298, 


wh 8 2099, 300 
Touching the competency of ſuch | 


wWitneſſes, ©/de Titneſs., 


Of treaſons declared and enafted | 


from 1 Mar. till 13 Car. 2.307, 
| 308 


1 Mar. repeald all treaſons and 
miſpriſions of treaſons enaQted | 
ſince 25 E. 3. 308, 310 

1 Mar. meddles not with thoſe 


new laws regulating proceed- 
ings and trials, but that done 
after by 1 2. G M. 309 
Treaſon generally ſpoken intended 
of high treaſon. 316 
Peremptory challenge in caſe of 
high treaſon, reſtored; priſoner 
may challenge thirty- five pe- 


remptorily. . 317 
To make a man principal in trea- 

ſon by comfort or aid after of- 

fenſe committed, it muſt be | 


knowingly. 323 


traitor, no treaſon. 332 

Some words or writings may be 

conſtrued to ſtir up inſurrection, 
Vol. II. 


and yet be not within 25 E. 3. 
5 5 
What courts have juriſdiction in 
treaſon. 3 350 
What the conſequents of a judg- 
ment in treaſon. 454 
All treaſons are miſpriſion of trea- 


ſon, and more, and he who is 
afllent ing to a treaſon may be in- 


dicted of miſpriſion of treaſon, 
eee 174 


5 ties. . 374 
In miſpriſion of treaſon or felony, 


or acceſſary thereto, a peer 
tried by peers, tho indictment 
by common grand inqueſt, 75. 


If a perſon arraigned of high trea- 
ſon ſtand mute, he ſhall be 


convicted. 423,382 


Treaſon is felony, tho more, and 


traitor for felony only. 497 


25 E. 3. of treaſons called the ſia- 
tute of purveyance. II. 330 
Before 25 E. 3. what treaſons of 


greater note, what of leſs note, 
IL 331 


[ Statutes relating to treaſon en- 
added fince the author rote; 


in notisſ. 339 70 342 
Iſhether in any caſe a non com- 

pos mentis can commit treaſon. 

Vide Jdeot. „„ 


For treaſous in maintaining pope's 


' ſupremacy, in reconciling and 


being reconciled to the popiſh 
religion, and in bringing in 
In new treaſon aiding and com- | 
forting thereof, treaſon. ib. 
If a phylician relieve a ſick offen- 
der, tho knowing him to be a 


pope r bulls, and for treaſons 


Religion, 5 
For treaſon in counterfeiting the 
com. Vide Coin. 2 


In counterfeiting the great and 
privy ſeals, privy 7 


7 . 


the king may proceed againſt a 


committed by jeſuits, &c. Vide 


guet and 
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| fon — Vide Seal and 
Sign manual, 


For petit treaſon. Vide Petit 


Treaſon. 


Where alien may be guilty of trea- 
| Where felony by ſtatute limited 

Vide Alligeance, Corruption | 
and Reſtitution ok Blood, 
Fozkeiture, Jndiftment, Judg: 


ſon, or not. Vide Alien. 


ment, Milpꝛilion, — 
_ War, 1 


Treaſure- trove. Vide Sram, 


chile, Larciny. 
Treſpaſs. 


Chance excuſeth from felony, but 
not treſpaſs. Page 472 
Treſpaſs lies for taking away 
dogs, bears, Ce. or their 
5 whelps. . 512 
It lies for church-wardens for ta- 
king bona & catalla parochia- | 
uorum; ſubſtance of declara-- 
tion. | 1b. 
If A. take away the bay or corn 


of B. and mingle it with his 
own heap or ſtock, or take the 


Cloth of B. and embroider it, 


B. may retake the whole heap 
or ſtock, or garment and em- 
broidery, and be not guilty e- 


ven of treſpaſs 513 
 Feme takes Baron's goods, and 
delivers them to B. who know- | 
ingly carries them away, treſ- 
pals. | 51414 
In treſpaſs, where it is of their | 


own poſleſſion, the executor, 
ordinary, &c. need not ſhew 
their title. 514, 515 


Vide Jullification, | 
Trial. 


By jury the beſt method of trial. 33 
2 — 


here a non compos mentis ſhall 
e tried, or not, and where 
court in diſcretion may dif- 
charge the jury of him, vide 
Ideot. 


to à ſpecial juriſdiction, and 
manner of trial, miſpriſion of 
it triable by a common jury 
and general commiſſioners of 
_ oper and terminer. Page 653 
On 8 H. 6. againſt avoiding re- 
cords trial to be one half by 
the clerks of the court, and the 
other half by others. 651 


Trial of News for felony to be 


per medietatem linguæ. II. 271 


Whether indictment be a diſtinct 


ching from the trial. 221, 298 
| 70 301 


Trif peer tried here by a com- 


mon jury. 5 1555317. 693 
uchi Jar 7 pr oc. 


If zenire fac. or diſtringas be er- 
ronious, and would make judg- 


ment ſo, if filed, but being not 


filed is aided by 18 Fliz. court 
never compels clerk to file. 
ſuch writs after verdict, much 
5 puniſhes them for not do- 
ing it. | e 
If offenſe committed in county, 
where B. R. ſits, and indict- 
ment be taken there, B. N. 
may proceed de die in diem, 
and there need not fificen days 
between teſte and return of ce- 
ure. „. 3360 
And fo if indictment was taken 
before juſtices of peace of ſame 
and removed into B. R. by 
certiorari ; but contra, if taken 
in another county than where 


B. R. ſits. . 


containd in the Two PaRTs. 


Of oenire fac. iſſuing out of B. R. 


how to bear teſte, Oc. II. Page 
8 260 

| Juſtices of Mer and terminer iſſue 
a general precept for the return 
of twenty-four jurors to try the 
iſſue between Ling and priſo- 
ners to be arraigned. II. 26, 27, 


| RE, 260, 261 | 
Aﬀeer the priſoners are arraigned, | 


and have pleaded to the coun- 
try, a precept iſſues in nature 
of a venire fac. when ſuch pre- 


cept bears zefte, and when re- 
turnable; in whoſe name, and 
under whoſe ſeals, it muſt be. 


II. 261 


If they make it returnable any 


day after the firſt day of ſef- 


ſions, they muſt make an ad- 


journment, and record it. 7b. | 
uſtices of gaol-delivery after pri- | 
ſoner hath pleaded may take 
pannel from ſheriff without ma- 


king any precept to him. 76. 


Whether proceſs be by writ or 


precept, as well the award, as 


writ or precept muſt mention 


truly the vin, , and where it is 
only by award without writ or 
precept, as in caſe of juſtices of 
gaol delivery, the award ought 
to mention the vih,e. II. 262 
If murder be ſuppoſed at D. c- 
nire fac. muſt be de vicineto D. 

if at Briſtol de vicineto Briſtol, 


| becauſe a city; yet de vicineto 


_ civitatis Briſtol, tho allo a 


county, good. tb 


If abe de laid at N. and; death 


at C. how iſe muſt be. 26. | 


Where ſtroke in one county, and 


death in another, e, ſhall be 


from place, where party al- 
leged to die. 1 
If murder be laid in quidam pla- 
ted cocat. King- ſtreet in paroch. 


Santi Margaritæ apud Weſtm. 


whence o1ifne to ariſe. II. Page 
| 262 


If murder be laid apud B. in pa- 


roch. de C. whence viſue ſhall 
„„ th. 


Vill or hamlet may be within a 


pariſh, and a pariſh may con- 
tain many vills. 


ſame county, where party in- 
dicted, except in treaſon, II. 


5 WISE, 239, 263 | 
| Tho zenire fac. is only to return 


twelve, yet ſheriff ought to re- 


turn twenty-four, the general 
precept that iſſues before a ſeſ- 
ſions of gaol.delic ery, oyer and 
terminer, and peace is to re- 
turn twenty-four, but common- 
ly forty-eight are returned. 
Ee II. 263 
Several indicted for one felony, 
juſtices may iflue one or ſeveral 
centre fac. or awards of that 
kind, „ II 263; 268 
If it be joint, and one challenge 


twenty peremptorily, or for 
cauſe, jurors challenged ſhall 


be drawn againſt all, and fo in 
appeal. II. 263 


Expedient to make out ſeveral 


- oentre fac. and if pannel be 
challenged off, yet forty tales 
may be granted on each ve, 


SE : 1b. 
If Genre fac. in appeal be once 


granted jointly, it cannot be 
ſeverd, neither can there be ſe- 
veral tales, for if cenire fac. 
be joint, 7a/es muſt be joint, 
and fo in caſe of indictment. 

| 63 264. 
Before juſtices of g7ok-delivery, 
where only one ward, tho at 
firſt it be joint, and pannel ac- 
cordingly returned, and the 
priſoners 


II. 262, 263 
Forein pleas triable by a jury of 


priſoners challenge peremptori- 


ly ſeverally, whereby there are 
not enough left on the pannel 
to try them, and a rales is a- 


warded returnable the next day, 
yet court may ſever firſt award, | 


and alſo the za/es. II. Page 264 


Record being made up, the a- 
Ward is made on the roll, 
which the juſtices of gaol-deli- | 
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If a tales iſſue, and they do not 
appear full, or be challenged 
off, ſo that thoſe, that appear 
on principal pannel and tales 

make not up a full jury, an- 
other tales may be granted. II. 
Page 266 


| In felony a zales may be granted 


very may model, as they pleaſe, 


at any time before trial. 76. 


On the writ or precept, or com- | 


mand to the ſheriff he cannot 
return a mandavi ballioo, as in 
ſome caſes of appeal, writ, Gc. 
being for the Ling. ib. 


The analhſis of the writ of venire 


fac. tb. 


They of one fide of the county 
are by law de vicineto to try 
an offenſe of the other fide of | 

e 

Juſtices of gaol- delivery and peace | 
baue power to reform the pan- | 


the county. 


nel. II. 36, 158265 


Uſual for the judge on - crown- 
ſide to ſend for a jury to judge | 


at niſi prius. II. 265 


fill not, or be challenged off, 
ſo that there is not a full jury, 


gas juratores, and a command 


to return a fales. II. 265, 266 


But if whole jury be challenged 


off, then there ſhall be a new | 


genire fac. and if none appear, 
then a diſtringas juratores ſhall 
iſſue, and no tales. II. 265 
If a full jury appear, and before 
they are ſworn, one of them 
dies, ſo that there remains not 
a full jury, a tales ſhall be 
granted; and fo if a juryman 
dics after returned, and ſworn. 
II, 266 


If proceſs be in B. R. and jury 


there ought to iſſue a diiſtrin- 


| 


| of a greater number than the 


principal pannel in reſpe& of 
the challenges, ſo that there 
may be forty tales, or more, 
but if ſeveral ſucceeding tales 
be granted, the latter muſt be 
leſs in number than that which 
was next before, unleſs the ar- 
ray of the preceding tales be 
quaſhed, and then the number 
of the next may equal it. 7b. 
The times between reſte and re- 
turn of tales muſt be as in prin- 
cipal venire fac. h. 
If indictment be before juſtices of 
oper and terminer, the tales as 
well as principal pannel ought 
to be in the name of three ju- 
ſtices, and may be rcturnable 
ae die in diem, or de hord in 
horam of ſame day. ih. 
As to all other matters, they a- 
gree with proccedings in B. R. 
above-mentioned. = 2b. 
Before juſtices of gaol. deliery no 
particular precept to return ei- 
ther jury or tales, but the ge- 
neral precept before the ſeſſions 
and the award. . 
And yet there is an inſtance be- 
fore juſtices of peace and gaol- 
delivery of a tales granted re- 
turnable the next day. II. 

| 267 

Aﬀer not guilty received and re- 
corded ſheriff returns pannel of 
jury. II. 293 


Where 


contarnd in the Iwo PARTS: 


Where trial of treaſon or felony 


ſhall be; vide County, Coun- 


Where new trial ſhall be granted, | 


vide petit jury in titulo Jury. 
Vide Arraſgnment, Certiozari, 


Challenge, Court, Evidence, 


 Gaol-delivery , Indi#ment 


- Peace, King's Benth, Dyer 
and Terminer. 


Truſt, Vide Fozkeiture. 
Turn, Vide Sheriff. 


Uenire facias, Vide Trial. | 


Carenue, Vide Trial, 


„ 
N indictment of treaſon 7 


adhering to king's enemies, | 


wWuhat jury ſhall inquire of. Page 
| I 64 
In all caſes of infancy, inſanity, 


Cc. if one uncapable to com- | 
mit a felony be indicted by the | 


grand inqueſt, and thereon ar- 

_ raigned, petit jury may either 
find him not grilry, or find the 

matter ſpecially, and how, and 
thereon court gee . r 
of acquittal. II. z 


But if one in ſuch cats we ark dad | 


ed on indictment of murder” or 


manſlaughter by coroner's in-! 


queſt, there if party committed 
the fact, regularly the matter 
ought to be ſpecially found, be- 
cauſe if the jury find him not 
guilty, they muſt inquire how 
party came by his death, and 
how in that cate they mult 
ind. a8. 16303 
But if he be firſt arraigned, and 
acquitted on the indictment by 
Vol. II, 


Ld 


not guilty, he may plead that 


will diſcharge him, and petit 
jury ſhall inquire farther how 


manſlaughter by grand inqueſt 
| be acquitted by petit jury, they 

ſay ſo and no more, and only 

inquire of the flight ; but if ac- 


inqueſt, petit jury alſo find, who 


kild the party, if they do not 
know, how in that caſe they 


manſlaughter, and on trial it 


| appear to jury to be involun- 
tary, (as per infortunium, or 
ſe defendendo) jury ought to 
find the ſpecial matter, and con- 
clude, Er ſic per infortunium, 
c. and not generally, that it 


was per infortunium, Gc. for 
on the ſpecial matter found 
court may give judgment a- 
_ conclution of verdict. 471, 


476, 477. II. 302 


and if they found he did fly, 

they muſt inquire of his goods 

and chattels, which is an in- 
_ of office and traverſable. 

362, 493. II. 301 

Where one of full age ſhall be 


an infant, who was principally 
eoncerned in it, not guilty. 556 
Baron ſhall be found guilty, where 
feme in his preſence, and by 
his coercion commits burglary, 
bor larciny, but ſhe ſhall be ac- 


T3 


the grand inqueſt, and found 
acquittal on his arraignment on 


the coroner's inqueſt, and that 


he came by his death: Page 39 


If priſoner indicted of murder or 
- Jurisdiition, Juſtices of Al 


lile and Niſi pꝛius, Juſtice of | 


quitted on pleading to coroners 


find. II. 64, 65, 390, zol, 304, 


„ 
If indiftment be of murder or | 


If jury find him wor prilty, they 
muſt inquire, whether he fled; 


found guilty of burglary, and 


quitted. 45, 516, 556 


A 
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If indictment compriſes burglary 
and felony, priſoner may be ac- 


quitted of burglary, and con- 
victed of felony within clergy, 


or he may be acquitted of the 


felony; but quære, whether he 
can in that caſe be convicted of 
burglary. Page 559, 560. II. 


O2 | 


1 | 3 
Where burglary, felony and felo- | 


ny on 5 & 6 E. 6. are joined in 


one indictment, priſoner may 


be acquitted of one, and con- 
victed of the other two. 560 


If he be found guilty of burglary, 


and not of ſtealing, he may be 
convicted of burglary; and if 
acquitted of burglary, he may 
be convict of felony within 5 
G 5 E. 6. and if acquitted there- 


of, he may be convict of larci- 


V . 
Tf 4. kills B. upon aſſault made 


on him in executing proceſs, or 
in his own defenſe in the high- 


way, or in defenſe of his houſe 


againſt perſons come to rob him, 
on not guilty pleaded, he ought 


to be acquitted. II. 158, 303 


In treaſon or felony, if any eſchete 
or forfeiture of land be con- 


_ ceived in the caſe, petit jury 
ought to find true time of of- | 


fenſe committed. 361. II. 179, 
„„ e 291 
In petit treaſon priſoner may be 


acquitted thereof, and be con- 


vict of murder or manſlaughter. 
| II. 184 


Where there was once a writ [of 


exigent] and record ſince loſt, 
on circumſtances the jury may 
find the record, tho not ſhewn 
in evidence. II. 207 


Where two indictments for ſame 


fact; one of murder, the other 

on 1 Vac. of ſtabbing; how ju- 

ry to find. 468. II. 239, 240 
4 


If dureſs and compulſion will ex- 
cuſe the prifoner, jury on ge- 
neral iſſue ought to find accord- 

ingly. II. Page 258, 259 

If 4. be indicted for a robbery or 

murder in wrong county, he 
ought to be acquitted, but va- 
riance between indictment and 
evidence in the vill, immaterial. 

5 II. 291 

If verdi&t be given by miſtake, 
or partiality, jury may rectify 
it before recorded, or by advice 
of court go together again, and 


reconſider it. II. 299, 300 
If recorded, they cannot retract, 
or alter it. II. 300 


In felony or treaſon no privy ver- 


diet can be given. 1. 
If one be indicted de morte cnjuſ- 
dam ignoti, jury ſhall be char- 
ga to tell his name, if they 

can. . 


Where priſoner was acquitted of 


robbery, court antiently com- 
peld jury to preſent who did it, 
but now contra. II. 3 oo, 301 


If coroner's inqueſt ſuper viſum 


corporis preſent a fugam fecit, 
and party be arraigned, and 
plead to that indictment, jury 
not charged to inquire of the 
flight, and why. II. 301 
Jury may find a ſpecial verdict, or 
may find priſoner guilty of part, 
and not guilty of the reſt, or 
find him guilty of the fact, but 
vary in the manner. II. 301, 302 


One indicted of robbery may be 


found guilty of felony, and not 
robbery. — 11.302 


50 where indictment charges the 


larciny to be clam & ſecrete a 
erſona. 10. 
One indicted on 1 Zac. of ſtallbiug 
contra formam ſtat. may be ac- 
quitted on the act, and con- 
victed of mauſlaugliter. ib. 
One 


* 
_ * — 
LC 


containd in the Two PARA 8. 


Once indicted of grand larciny 


may be convicted of petit lar- 

ciny. II. Page 302 
One indicted of murder may be 
convicted of manſlaughter. 7b. 
Where coroner's inqueſt found 
that it was per infortunium, 
and jury found him generally 
not guilty, tho fact appeard to 
be iufortuuium, verdict of not 
guilty recorded. IL. 303 
If coroner's inqueſt find not the 
ſpecial matter, but murder or 
manſlaughter, and priſoner is 
arraigned on it, and pleads t 
gtiiltyz and on evidence it ap- 
pears that the priſoner kild the 


man, but not feloniouſly, in this | 


caſe jury cannot hind a general 
not guilty, but muſt find that 


the priſoner did it, and the 


manner how, and this to be 
entred of record, as in caſe of 
a verdict /e deſendendo. II. 304, 


22 3 395 
Many ſpecial verdicts have been 


found, as on 1 Fac. of ſtablins, 


ſo on the point, ther nur- 
dier or not, but it is difficult to 


find them ſo that judgment be | 


given for murder, and why. 


II. 305 | 


Rarcly on any ſpecial verdict, 


where queſtion murder or man- | 


Slaughter, judgment given for 
murder, but commonly man- 
ſlaughter. = ib. 
Felony laid as required by ac 


_ ouſting clergy, but evidence | 


comes not up to it, where pri- 
ſoner ſhall be convicted of ſim- 
%% 1-336 
Where verdict avoided for miſ- 
. demeanors of jury, &c. the ſpe- 
_ cial matter being tudorſed on 
the poſtea, vide petit jury ſub 
titulo Jury, . 
Vide Evidence. 


Aerge. 
Tur . of oyer and ter- 


tent thereof, and manner of 
trials within the ſame, vide 
Court, N 


Ailne. Vide Trial. 


Uſe, Vide Fozkeiture, Sta- 
tutes in general. 


T F a felon waive the goods lo- 


him, thoſe goods are not in 
law bona zwaviata, nor forfeit 


waive them on purſuit, then 


within year and day, but here 


Before 26 H. S. no treaſon or fe- 
lony committed in ales was 
inquirable or triable before ju- 
ſtices of ger and 7erminer, or 
in B. R. in England, but be- 
fore juſtices aſſigned by the 


where fact committed. 156 
But by the ſame act, what offenſes 
and acceſſaries of the ſame, 
feloniouſly done in ales, or 

| any lordihip marcher may be 
inquired of, and tried before 
juſtices 


miner for the verge, the ex- 


len without any purſuit after 


to the {ing or lord; but if he 


they are bona waniata, and 
forfeit to the king or lord. Page 
655 res B00 
This forfeiture is not like a ſtray, 
Where, tho the lord may ſeiſe, 
yet owner may retake them 


true owner cannot ſeize his 
own goods, tho on freſh ſuit 


within year and day. tb. 

How a man ſhall obtain reſtitu- 

tion of goods waived, 541; 
Tales. 


king in thoſe counties of J/ales, 


. 
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juſtices of gaol-delivery, and 
the peace in next adjacent coun- 
ty. Page 156, 157. II. 38 
This act confirmed by the great 
ſtatute of Males 34 & 35 H. 8. 
Which ſettles the grand ſeſſions 
and juſtices thereof. 157 


As to offenſes mentiond in 26 H. 8. 


juſtices of gaol-delivery in the 
adjacent counties, and what 


counties theſe are, had thereby 


a concurrent juriſdiction with 


the juſtices of grand ſeſſions. 7b. 


But whether 26 H. 8. extended to 
treaſon for compaſſing king's 
death, or levying war, or whe- 


ther ſame remained only triable 


by juſtices of grand ſeſtions, 
doubtful; but now 26 H. 8. 
ſtands repeald by 1 & 2 P. 
A. as to trial of treaſons. 

- 157, 282. II. 38 


In other criminal cauſes not capi- 
tal, as in indictments of riots, 
they may be removed into B. R. 


by certiorari, and when iſſue is 
Joined they may be tricd in 
next Engliſh coumty. ib. 
Whether a certiorari lies into 
ales on indictment of treaſon 
or felony. 158 


It ſeems it may iſſue for ſpecial, 


and what purpoſes, bur not as 
to trial of fact, but it ſhall be 


ſent down by mittimus accord- 
i: 2 iis | 
ales within realm of England, 


ing to 6 UI. 8. 


and therefore not within 35 H. 
8. for trial of forein treaſons. 
Mar. 


Jus gladii, both civil and mili- | 


tary, and ſo is power of ma- 

king peace, inter jura ſummi 

imperii; none can levy war 

here without the Lins commiſ- 

en. 130, 159 
4 


FF 


War ſucceeds beſt when concert- 
ed with the parliament. Page 

| 139 

What ſhall be ſaid enemies of the 
king, ſubjects not properly 50 
ſtes, but rebels or traitors. 159 


The ſeveral kinds of peace. 159, 
bt | 160 
A truce deſcribed. I5 


P 

A league explaind, and diftributed 
into its ſeveral kinds. 159, 1660 
Ubi bellum non eft, pax eff. 160 
War by the Spaniards on the In- 
dians under pretence of religion, 
injurious, tho there intervened 
no former articles of peace be- 
tween them. _ tb. 
War divided into bellum folemne 
& non ſolemne. I. 
What circumſtances a ſolemn war 
amongſt the Romans had at- 
tending it. 160, 161 
Theſe ſolemn denunciations of 
War had place only in offenſive 
br invalive wars, and even then 
had many, and what excep- 
tions. 161 


Many of theſe antient ſolemnities 


antiquated, _ 162 
If de facto there be a war be- 
tween princes, they and their 


fſubjects are Hoſtes to cach o- 


ther. A 


Of the modern practice of arms. 


| OG 162, 163, 164 
The wars we have had with fo- 
rein kings divided into ſpecial 
and general. 162 


Special uſually called marque or 


repriſal, ſubdivided into parti- 
cular and general marque or 
repriſal. „„ 008.163 
Vide Marque oz Repaiſal. 
General repriſal may grow into 
a formed war; an inſtance 
thereof between us and the 
164 


A ge- 


containd in the Two Pars, 


A general war of two kinds; tel. 
liun ſolemmitèr denumtiatum, or 
bellum non ſolemniter denuntia- 
tum, both illuſtrated. Page 

= I63, 164 
A war may be between two king- 


doms without any proclamation | 


or indiction theredf, or other 
matter of record to prove it. 164 
When the &jng's courts are open, 
it is time of peace in jucgrnenit 
of law. nn nin nsn 007 
In time of war, if one enemy plun- 
der, or rob the houſe of an- 
other, it is only an act of ho- 
ſtility. 5 565 


Offenſes of this kind, committed on | 


ſome of ſame party; or others 


who are not in an hoſtile ſtate, | 


are felonies _. Ib, 
Vide Treaſon, 


Warrant. 


Fr whartauts 10 ar! eſt felons; 
vide Arreſt, Juſtite of Peace. 
For warrants to ſearch for ſtolen 
goods, vide Jniſkice of Peace. 

Vide Commitment, 


Warren. Vide Park. 
era, or Weregild, 


Amongſt the Saxons a commuta- 


tion of judgment of death in 
caſe of homicide; but if party 


inſolvent, he was to ſuffer | 
death. „ 758 


How long this cuſtom prevailed, 
and how it came to ſarceaſe. 
ib. 
Witchcraft, 


Before 1 Zac. it was not felony, | 
becauſe it wanted a trial | how | 


far 1 Jac. derogated from by 


9 Ceo. 2. vide att). 429 
Vide Felony by Statute, Re- 
| ligion. 
Vol. II. 


raitneſs, 


Whether 5 C 6 E. 6. requiring 


two witneſſes on trial and in- 
dictment of treaſon extends in 
law to new treaſons made after 
the all. Page 397/324. II. 
287, 288 

If 4 new treaſon were made by a 


ſubſequent act without any 
_ clauſe directing indictment or 
trial in any other manner than 


is appointed by this act, there 


Muſt be two lawful accuſers, 
both on the indictment | and 


tial. 10. 
If there be by a ſubſequent act 
any derogatory clauſe from this 
add, then there need not be two 
witnelles. ib. 


Whether by any act this be re- 


peald or derogated from with 


= repent to indictment or trial. 


297 10 301 


As to counterfeiting coin, or fo 


much as was treaſon for im- 
pairing it, by 1 & 2 P. & M. 
it is expreſly provided, that no 


other evidence ſhall be requi- 


| ſite, either on indictment, or 


trial than was before 1 E. * 
221, 297, 298. II. 287 i 


As to clipping and waſhing, 5 
18 Elig. in expreſs terms re- 


tainder according to the order 


aud courſe of the law, and 
5G 6L.6, is ſo far derogated 


from by theſe ads. _ tb, 
As to all other treaſons than 
counterfeiting, clipping and 
waſhing coin, 1 & 2 P. & M. 
hath taken away neceſſity of 
two witnelles on trial, but whe- 


ther it hath taken away neceſ- 


ſity of two witnelles on indict- 
7.4% ment. 


quire only a conviction and at- 
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ment. Page 297 10 301, 324. . 


II. 286, 287 


In miſpriſion of treaſon two wit- 
neſſes neceſſary, both on in- 


dictment and trial. 300 
What ſhall be ſaid two lawful 
witneſſes within 5 & 6 E. 6. 

| 301 70 307 


[By 7 IW. 3. 10 perſon ſhall be in- 
 gifled, tried or attainted of | 


treaſon, but on the vaths of tevo 
lawful witneſſes, which two 


witneſſes muſt be to ſame trea- 
ſon, tho not neceſſary that they | 
Two charged with a crime, one 


ſhould both be to ſame overt- 
att ; in notis]. 341 


Lawfulneſs of witneſſes reſpects | 


either the perſons or teſtimony 


of the witneſſes. 301 
Where feme a lawful witneſs a- 
gainſt baron, or not, 302. 


II. 279 


She is not bound to ſwear againſt 


another in theft, if her husband 


was concerned, tho not di- 
rectly againſt him. 301 


A woman taken away and forci- 


bly married contra 3 H. 7. 


may be ſworn againſt her hus- 


band; but otherwiſe, if ſhe aſ- 
ſent to the marriage by free co- 


habitation. 301, 302, 660, 661 


Infant under fourteen not regu- 


larly admiſſible, but in what 


caſes under that age he may be 
admitted a witneſs. 278, 279 


A party intereſted not a lawful 


witneſs, 302, 303. II. 280, | 


| „„ 

A party to an uſurious contract 
where a lawful witneſs, or not. 
302. II. 280 

One having a promiſe of the goods 
or lands of a party attainted, 
no lawful witneſs to prove the 
treaſon. 303 


A perſon outlawd in treſpaſs a 


1 


A particeps criminis in ſome ca- 


witneſs, tho no lawful jury- 
man. 7 0 Page 303 


A father or ſon, or maſter or ſer- 


vant a lawful witneſs for his 
cCorrelative. 303. II. 276 


An adverſary in a ſuit a good 


witneſs, 303 


ſes a lawful accuſer within 5 & 
FE EE 
An approver ſhall be ſworn to his 


appeal, but whether on the 


trial, if appellee puts himſelf 
on his country. 303. II. 234 


ſhall not be examind againſt 
the other, except he confeſs 
himſelf guilty. 303. II. 234 
The party that is to be a witneſs 
againſt his accomplices never 
indicted, becauſe it doth weak- 
en his teſtimony, tho not take 
it away, 303; 304, 305 


A party to the treaſon who hath 


confeſſed it, may be one of the 
two accuſers in caſe of treaſon, 
and is ſufficient to ſatisfy 5 & 
W 304 
A promiſe of pardon to a party 
to the treaſon if he will diſcover 
the plot, no impediment to his 
_ teſtimony ; but if the {7g pro- 


that if he will witneſs againſt 
any others, he will pardon him, 
and that be acknowledged, 
whether it will make him un- 
capable. 304. II. 280 


Hard to take away life on the e- 


vidence of a party to the crime 
ſingly, unleſs there be ſtrong 
circumſtances. $05 : 
A remainder man expectant on an 
eſtate-tail not a good witneſs, 
but a diſſciſor may be a witneſs 
to a deed made to the tenant. 
306 

Ouc 


containd in the Two PARTS. 


One convict of conſpiracy, per- | 


jury or forgery, not a lawful 
witneſs; contra, if he be par- 
GREG. Page 306 
Treſpaſs againſt A. B. and C. if 


no evidence be given againſt | 


one to prove him guilty, he may 
be examined on the part of the 
other defendants; and if two 


evidence againſt one, Whether 
he may not be a witneſs for 


the other; but otherwiſe it is, 


if there be a colourable evi- 
dence againſt him. 306, 307 
Wife may be an evidence againſt 

her husband indicted for aiding 
another to commit a rape on 


her. my | 629 


Where an infant under twelve in 
capital caſes may be heard 
without oath. 634, 635. II. 284 


Difference between admitting a | 
 _ witneſs to be heard, and be-| 
| lieving him when heard. 635 
Second wife married, living the | 
former, may be a witneſs a- 

gainſt the husband, but not the 


_ firſt wife. 693 


| Jurors triers of credibility of wit- 


neſſes, as well as truth of the 


. „ fakt. 63 5. II 435, 76, 
Many things diſable a juror, 


which diſable not witneſſes. II. 
3 | 3 276 
Diſtinction between exception to 


the credit, and to the compe- 
o — 11.276,27 
One outlawd a competent wit- 


nes. II. 277 
Who witneſſes or not, and how 


incompetent witneſſes reſtored, | | 


| II. 277 70 285 
He that allegeth an exception of 
record ought to ſhew forth a 
copy of the record atteſted, or 
vouch the roll in court. II. 278 


If ting pardon incompetent wit- 
neſles, they arc rendred compe- 
tent, tho their credit ſhall be 
left to the jury. II. Page 278 

Whether an infidel be a compe- 
tent witneſs; Aa Jew may be 
eh. 11.75 

A reward given to one for giving 


8 his teſtimony, diſables him. II. 
be indicted, and there be no- a 


RES "260 
Conſcquential benefit to the wit- 
neſs diſables not his teſtimony, 


tho it may abate his credit. 


| II. 280, 281 

Three actions ſeverally brought 
againſt three perſons for per- 
jury in the fame point, on trial 
of the firſt action, the other 
two are competent witneſſes be- 
ing not immediately concerned, 


tho conſequentially the point 


being the ſame. II. 280 
So where indicted of perjury on 
three ſeveral indictments touch- 
ing ſame matter, while the o- 


they may be examind. 303 
Where one not a witneſs, becauſe 
his own ſuit. II. 281, 285 


Appellant nonſuit on appeal may 


be a witneſs for the king. II. 


Where king's teſtimony allowd or 
not. : tb, 


Witneſſes are brought in by fal- 
pena iſſued by juſtices of peace, 


oyer and zerminer, gaol-deli- 
very, or B. R. where the plea 
tr jable. 1 be 


Or the juſtices that take examina- 
tion of the accuſed, and infor- 


mation of witneſſes, or the co- 
roner that doth the ſame, may 
at that time, or any time after, 
and before trial bind over the 
witneſſes to appear at the ſeſ- 
ſions, and in caſe of refuſal ei- 

ther 


ther two ſtand unconvicted, 


282 
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Juſtices, Gc. have no power to 


Formerly evidence given for pri- 


Where they that live, and have 


the Larue of Winton. 
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ther to come, or be bound o- 
ver, may commit them for con- Mozds. 


CT e hte Fae Words are eaſily ſubje& to be 
miſtaken or miſapplied, or miſ- 

allow. witnelles their OR repeated or miſunderſtood by 
the hearer. Page 111, 112 

1 E. 6. puts the very ſame offen- 
ſes in words ſpoken in a lower 
rank of puniſhment than the 
ſame things written or printed. 
291, 296, 315 

Writing ſcandalous words men- 
tiond in 5 & 6 E. 6. and there- 


ſoner in caſes capital examind 
without oath ; but contra in ca- 
ſes not capital. . 
If a witneſs be {worn for the king, | 
yet if that witneſs allege any 
matter in his evidence that is 
for the priſoners advantage, | 
that tance for a e for by made treaſon, not treaſon 


within 27. 3. 255 


NE De for in caſe of 
nine years hath been neben vious to tr 2 
One of nine years hath be words, 27g. for the firſt and 


on W N in e ſecond offenſe in 5 & 6 E. 6. 
be repeald by any act. ib. 


Lond in -the hundred, are com- | Words no provocation to kill a 
man, nor will they leſſen a 


petent witneſſes, or not, in ann 
crime from murder to man- 


T e 5 | laughter, except words of me- 


WE 2 nace of bodily harm. 456, 457 
Vide Evidence. 3 18 Murder, Treaſon, 


Wool. Vide Felony by Sta- „Pear and Day. Vide Compu- 


eſe | | £3 tation, _ 
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CORRIGENDA in the TABLE. 


Is Nn Alligeance ſor fidelitas regia read fidelitas ligea. From Imbaſſadoꝛ refer to Treaſon. 


From Amendment to Recozd. In the references under Appeal inſtead of Vide Pꝛoceſs make 


it Vide Outlawzy. In titulꝰ Arreſt after theſe words, For what end conſtable or any other during 
affray may break open doors, inſert but not after unleſs, &c. Under Burglarp dele cler gy al- 
loaud to one attaint, which is inſerted under its proper head Clergp, For the form and analyſis 
of caption of indiftment on return of certiorari, refer from Certiozari to Judittment. From 
Certiozari refer to Plea, Refer from Coverture to Pꝛincipal and Acceſſary, Under Jeſuit 
dele reference to Treaſon, Under Juſtice of Peace in fome places juice to be made juſtices. 


Part II. Page 
138. t9 do as formerly to come after the brackets. 
162. J. 2. for amerciament . averment. 


411. J ult. in not's, for p. 312. r. Part I. p. 464. 
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